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EFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : Z4t of Z0Z0
First date of hearing: LZ.OZ.Z\ZO
Date of decision : L6.LL,ZOZT

jay Singh Rathore

Complainant

Respondent

Member
Member
Member

cate for the complainant

CO

Shri
Shri
Shri

Shri Pankaj Chandola cate for the respondent

ORDER

1.. The present complaint dared 16.01..2020 has been filed by the
complainant/ailottee under section 31 0f the Rear Estate
(Regulation and Development) Act, 201,6 (in short, the ActJ read
with Rule zB of the Haryana Rear Estate (Reguration and
Development) Rules, zorz [in short, the Rules) for violation of
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Complaint No. 241 of Z02ORUGRAM

on 1 L [+) [a) of the Act wherein it is inter alia prescribed thar the

romoter shall be responsible for all obligations, responsibilities

nd functions under the provision of the Act or the rules and

gulations made there under or to the alrottee as per the agreement

r sale executed inter se.

A. nit and project related details

Information
Name and location of
project

"lLD Spire Greens" at sector-37
Gurugram

roup housing projec

DTCP lice ted 31.01.200B

Name of I /s |ubiliant Malls Pvt. Ltd. and 3

RERA Registered/ not
registered For 64621,.108 sq mtrs for towe

2,6 andT

vide no. 60 of 20LT issued on
17.08.2017 up to 16.08.2018

Unit no.
GF-l-4, Ground floor, tower 2

(page no.77 of complaint)
Unit measuring

2578 sq feet.

fpage no.17 of complaint)
Date of provisional
allotment

02.12.2010
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S. No, Heads

1.

2. Nature of the project

3. Project area 15.4829 acres

4.

5.

6.

7.

B.

9.
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RUGRAM

(page no.7 of complaint)

Date of apartment buyer
agreement

L3.12.20t0

[page no. ].5 of complaintJ
Due date of possession 30.06.2013

[as per possession clause]

Note: Grace period is not allowe
Possession clause 10.1 POSSESSION

"The Developer based on its
present plans and estimates and

truction of the said
ding/said unit by 3Oth June

subject to all just exceptions,
i,contemplates to complete the

2OL3 with grace period of six
month, unless there shall delay
r there shall be failure due to

reasons mentioned in Clauses
7L.1, LL.Z, 1,1.3 and Claus e 4! or
due to failure of Allotteefs) to
pay in time the price of the said
Unit along with other charges

Developer from time to time r:r
any failure on the part of the
Allottee[s) to abide by all or any
of the terms or conditions of this
Agreement.

and dues in accordance with the
schedule of payments given in
Annexure-C or as per the
demands raised by the

Total consideration Rs.86,66,954/-

[as per statement of account on
page no. 46 of complaint]

Total amount paid by the
complainant

Rs.78,65,65L/-

[as per statement of account on
page no. 46 of complaint]

Occupation certificate
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10.

LT,

12.

13.

L4,

15. Not received
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B. $'acts of the complaint

That the complainant on 30.1 r.zo1,o paid the booking amount of,Rs.
1,6,00,000/- in favour of the respondent and also received a
provisional allotment retter dated oz.rz.zo10 in lieu of the same.
That he was allotted a residential apartment unit no. GF-14 in to,,ver
02, block no. 14, ground floor admeasuring z51B sq. ft. in the
residential group housing project "rLD spire Greens,, being built by
M/s. ILD Millennium pvt. Ltd. situated in Sector 37 c, Gurgaon,
Haryana.

That the respondent then shared a draft of the builder buyer
agreement with him which was unjust, one sided and completr:ly
favoured it. The comprainant made severar requests to the
respondent to amend the builder buyer agreement, but, it blatantly
refused to do the same. It threatened the comprainant that in case he
refused to sign the builder buyer agreement, the money paid by him
towards the unit would be forfeited. under duress and in fear of tris
money getting forfeited, the complainant signed on the dotted lines
of the builder buyer agreement. The buirder buyer agreement
between the comprainant and the respondent was signed and
executed on 1,3.1,2.2010.

That as per clause no. 10.1 of the buirder buyer agreement, the
developer was supposed to handover the possession L,y

30.06.2013+6 months grace period. i.e., maximum by and before
30.1,2.201,3.

5.

6.

0ffer of possession Not offered

/,L
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Complaint No. 241 of 2020

B.

That it failed to complete the work of tower 02 long after the date of
possession and the grace period which had been promised by the

respondent. The complainant has been waiting for almost 6 years

from the lapse of date of possession and the grace period promised

to him. The complainant is extremery disturbed as till date the
possession has not been offered till date which is about 6 years after
the lapse of the date of possession and the grace period.

Hence, the complainant wants refund of his total paid up amount of
Rs. 76,33,884/- and has additionally paid an amount Rs. 2,22,767 /-
towards H-VAT and which amounts to Rs. 7B,s6,6st/- tilldate.
Relief sought by the complainant:

The complainant has sought the following relief:

o Refund of the entire amount of Rs. TB,s6,6s1/- with an interest

of 1.0.5o/o per annum from the proposed date of the possession

of the unit i.e.,30.06.2013.

on the date of hearing, the authority explained to the respondent

/promoter about the contraventions as alleged to have br:en

committed in relation to section rr(4) [a) of the Act ro plead guilry
or not to plead guilty.

Reply by the respondent.

That the project of the respondent got delayed due to reasons

beyond its control. The major reason for delay for the construction
and possession of project was lack of infrastructure in the area. l'he
twenty-four-meter sector road was not completed on time. Due to
non-construction of the sector road, the respondent faced many

C.

9.

10.

D.

11.
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ERA
UGRAM Complaint No. 241. of 2020

urdles to complete the project. For completion of road, the

the Govt.

the control of

pondent is totally dependent upon

epartment/machinery and the problem is beyond

e respondent.

hat the complainant has intentionally concealed material facts and

ed present complaint with the sole purpose of avoiding the agreed

hat the complainant has baseless allegations without

ing as to how h

mplainant be put tc

as not come this court with clean hands and has withheld crucial

ismissed.

-arms of the agreement. The present complaint is devoid of rnerit

nd thus is liable to be dismissed.

14.

nformation and the said complaint is liable to be dismissed on this

;round alone.

hat the present complaint is an abuse on the process of law an<1 on

ris sole ground alone, the present complaint is liable to be

facts and is

d the false and frivolous allegations made against the respondent

re nothing but an afterthought and a concocted story. Hence, the

nt complaint filed deserves to be dismissed with heavy costs.

pies of all the relevant documents have been filed and placed on

record. Their authenticify is not in dispute. Hence, the complaint

t the entire case of the complainant is nothing but a web of lies

rplaina

hide th

e case (

guilty

rcolour,
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F. furisdiction of authority
18' The authority observes that it has territorial as well as sub.ject

matter jurisdiction to adjudicate the present compraint for the
reasons given below.

F. I Territorial jurisdiction
19' As per notification no. r/g2/}au-lTCp dated 1,4.1,2.2017 issued by

Town and country pranning Department, the jurisdiction of Rear
Estate Reguratory Authority, eur.ugram shail be entire Gurugram
District for ail purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram District. Therefore, this authority has complerte
territoriar jurisdiction to dear with the present compraint.
F. II Subject matter jurisdiction

20' Section 1,L(4)[a) of theAct, zor6providesthatthepromoter sh,1
be responsibre to the ailottee as per agreement for sare. Section
1,L(4)(a) is reproduced as hereunder:

Section 11(a)(a)

Be responsible for all obligations, responsibilities and functions under ,iteprovisions of this Act or the rules and regulations made thereunder or ,tothe allottees as per the agreement for sale, or to the association ,cfallottees, as the case may be, till the conveyance of all the apartments, plotsor buildings, as the case may be, to the allottees, or the common oreas Lothe association of allottees or the competent authority, as the case may be;Section 34-Functions of the Authority:

can be decided on the basis of these undisputed documents and
submission made by the parties.

34(fl of the Act provides to ensure compriance of the obrigationscast upon the promoters, the ailottees and the rear estotJ agentsunder this Act and the rures and regurations made thereunder.tL

PageT of lZ
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21.. So, in view of the provisions of the Act quoted above, the authority

flras 
complete jurisdiction to decide the complaint regarding non-

[ompliance of obligations by the promoter leaving aside

compensation which is to be decided by the adjudicating officer if
pursued by the complainant at a later stage.

G. Findings on the objections raised by the respondent:

G.I Obiection regarding force majeure conditions:

22. The respondent-promoter pleaded that the construction of the
project was delayed due to non-construction of the 24 metersector

road and creating other infrastructure by the local authorities as

well as government. So, in the absence of those facilities, there was

delay in carrying of construction and building material at the site.

But the plea advanced in this regard is devoid of merit. The flat
buyer's agreement was executed between the parties on 13.1 2.z0lo
and as per the possession clause of the agreement, the possession of
the said unitwas to be delivered by 30th fune z0l3 with a grace

period of 6 months. There may be some delay due to non-

construction of sector road in the area but a period of more than 9
years has already expired and the project is still incomplete. The

delay in completing the project due to non-creating of infrastructure

by the government may result in taking sometime and not a long

period of 9 years. Even there is no hope as to when the project would
be completed. Thus, the promoter/respondent cannot be given any

leniency on based of aforesaid reasons. It is well settled principle

that a person cannot take benefit of his own wrongs.

H. Findings on the relief sought by the complainant.

Page 8 ol'12



wffi
siliE qrdP- GUIIUGRAM Complaint No. 241 of 2020

o Refund of the entire amount of Rs. zB,s6,6sL/- withan interest
of 10.50/o per annum from the proposed date of the possession

of the unit i.e., 30.06.2013.

23' The complainant booked a residential unit in the project of the
respondent named as "lLD Spire Greens,, situated at sector _37 c,

Gurugram, Haryana for a total sale consideration of Rs. 86,66,gs4 /_
' The allotment of the unit was made on 02. rz.zo10. Thereafter a

buyers' agreement was executed between the parties on
1,3.1,2.2010.

24. Keeping in view the fact that the allottee complainant wishes to
withdraw from the project and is demanding return of the amount
received by the promoter in respect of the unit with interest on
failure of the promoter to complete or inability to give possession of
the unit in accordance with the terms of agreement for sale or duly
completed by the date specified therein. The matter is covered
under section 1B(1) of the Act of 20L6.

The due date of possession as per agreement for sale as mentioned
in the table above is 30.06.2013 and there is delay of 6 /earrs 6
months 1.7 days on the date of filing of the complaint.

The occupation certificate/completion certificate of the project
where the unit is situated has still not been obtained by the
respondent-promoter. The authority is of the view that the allotrtee
cannot be expected to wait endlessly for taking possession of t.he

allotted unit and for which he has paid a considerabre amount
towards the sale consideration and as observed by Hon,ble supreme
court of India in Ireo Grace Realtech pw. Ltd. vs. Abhishek

25.

26.
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Khanna & ors., civir appear no. 57Bs of 20L9, decided on
lL.01.2021

"" .... The occupation certificate is not available even as on date,
which cleorly amounts to deficiency of service. The allottees
cannot be made to wait indefinitety for possession of the
apartments allotted to them, nor can they be bound to take the
opartments in phase 1 of the project.......,'

[urther in the judgement of the Hon'ble supreme court of India in
the cases of Newtech Promoters and Developers private Limited
vs state of u.p. and ors. (2021-z0zz(1) RCR(civit),3s7) and
reiterated in case of M/s Sana Realtors Private Limited & other Vs

Union of India & others SLP [Civil) No. 13005 of 2020 decided on
1,2.05.2022. it was observed as under:

25, The unqualified right of the ailottee to seek refund referred
under section 1B(1)(a) and section 19(e of the Act is not
dependent on any contingencies or stipurations thereof. It
appears that the legislature has consciously provided this right
of refund on demand as on unconditionar absolute right to the
allottee, if the promoterfails to givepossessron of the aportment,
plot or building within the time stipulated under the terms of the
agreement regardless ofunforeseen events or stay orders ofthe
court/Tribunal, which is in either way not attributoble to the
allottee/home buyer, the promoter is under an obrigation to
refund the amount on demand with interest at the rate
prescribed by the state Government including compensation in
the manner provided under the Act with the proviso that if the
allottee does not wish to withdraw from the project, he shail be
entitled for interest for the period of delay till handing over
possession at the rate prescribed.

28' The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 201,6, or the rules and
regulations made thereunder or to the allottee as per agreement for
sale under section rr(4)(a). The promoter has faired to complete or
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Complaint No. 241 of 2020

is unable to give possession of the unit in accordance with the terrms

of agreement for sale or dury completed by the date specified

therein. Accordingly, the promoter is liable to the allottee, as he

wishes to withdraw from the project, without prejudice to any other
remedy available, to return the amount received by him in respect

of the unit with interest at such rate as may be prescribed.

This is without prejudice to any other remedy available to the
allottee including compensation for which he may file an application
for adjudging compensation with the adjudicating officer under
sections 7r &72 readwith section 31[1) of the Act of 201,6.

The authority hereby directs the promoter to return to the
complainant the amount received by him i.e., Rs. 78,s6,6s1/- with
interest at the rate of lo.zso/o (the state Bank of India highest

marginal cost of lending rate IMCLR) applicable as on date +20/o) as

prescribed underrule'L5 of the Haryana Real Estate [Regulation and

Development) Rules, zo'l.T from the date of each payment till the
actual date of refund of the amount within the timelines providerC in
rule 16 of the Haryana Rules 201.7 ibid.

Directions of the authority

Hence, the authority hereby passes this order and issues the
following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the
function entrusted to the authority under section 3aff):

i) The respondent is directed to refund the amount i.e., Rs.

78,56,65L/- received by it from the complainant along w,ith

interest at the rate of 1,o.zso/o p.a. as prescribed under rule 1li of

30.

I.

31.
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the Haryana Real Estate (Regulation and Development) Rules,

2017 from the date of each payment till the actual date of refund
of the amount.

A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal
consequences would follow.

) The respondent is further directed not to create any third-party
rights against the subject unit before full realization of the paid_

up amount along with interest thereon to the complainant, and
even if, any transfer is initiated with respect to subject unit, the

|.t -
Member ruembe[/

L,

Estate Regulatory Authority, Gurugramaryana Real

16.LL.2022

fviiay Kurffir Goyat)
Member
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complainant.

Complaint stands disposed of.

File be consigned to registry.

32.

33.


