HARERA Complaint no. 3281 of 2020
== GURUGRAM -

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaintno. : 3281 0f 2020
Date of decision : 15.09.2022

1. Gurdarshan Latawa
2. Chitra Latawa
Both R/o: - AC/4, 68-D, Shalimar Bagh
New Delhi Complainants

1. Gurgaon Greens through its pg"

District Centre, Saket -‘
Also, at: ECE, House, :".

Delhi - 110001 Respondents
CORAM: -

Shri Vijay Kumar Goyal" BN 7Y, Member
Shri Ashok Sangwan \ &N} | || | W, O/ Member
Shri Sanjeev Kumar Arora™ ». * s O Member
EEARNEE:

Shri Vivek Tanwar
Proxy Counsel Rao Raj
Shri ].K.Dang

for the complainants
ite for the respondent

1. The present com‘ﬁ-lai_lhlt d;:ltéd 08. 10 2020 haé been filed by the
complainants under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with Rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in

short, the Rules) for violation of section 11(4)(a) of the Act wherein it

Page 1 of 21



H]Fq

== GURUGRAM

Complaint no. 3281 0f 2020

is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the

Act or the rules and regulations made thereunder or to the allottee as

per the agreement for sale executed inter se.

A. Project and unit related details

2. The particulars of the project, the details of sale consideration, the

Sr. No.
1.
2.
3.
4.
7 ~TTDDT I S ANA
Licensee ’\w 74 L) § '“5 U\ 'ﬁ@()j\e{ly%rcg]ects Pvt. Ltd. & Anr.
5 HRERA  registered/  not Registered vide no. 36(a) of 2017
i dated 05.12.2017 for 95829.92 sq.
registered
mtrs.
HRERA registration valid up to 31.12.2018
HRERA extension of 01 of 2019 dated 02.08.2019
registration vide
Extension valid up to 31.12.2019
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6. Occupation certificate granted | 16.07.2019

on [annexure R6, page 44 of reply]

7. Provisional allotment letter 14.02.2019

[annexure RZ, page 37 of reply]

8. Unit no. GGN-26-0102, 15t floor, tower no. 26
[annexure R5, page 46 of reply]

9. Area of the unit

w, 1650 sq. ft. (super area)

10. Date of execution of
agreement P

11. Possession %@

12. Due date of possessi

13. Considera
plan  annexe

allotment >
reply

14. Total amount paid
complainant

15. Cancellati

theresponﬁé?ﬂi ii;}i i
A

B. Facts of the complaint

qa‘ﬁi‘g{fqﬁ ?age 43 of reply]

fﬂla
!

3. The complainants made the following submissions in the complaint:

i. That the complainants are New Zealand citizens and are holding
/ﬁ/ overseas citizen India (OCI) card. That the complainants do keep

visiting India to meet their relatives and friends on holidays. On
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one such holiday, in the month of January 2019, one Mr. Pankaj
Khatreja representing himself to be the authorized agent of the
respondent number no. 3 had met the complainants. He had
represented before the complainants that the company
represented by him (respondent no. 3) was the authorized agent
for the respondent no. 2. It was further that the respondent no. 2
was developing a resrdentlal prolect represented by respondent

no. 1.

ii. That the agent impressef\

being develoz}_ . ;
authorized
number 2 wgrgl e

ﬂ“
| <L §
LNy |
; %séid Mr. Pankaj Khatreja,
o good deal, called the

The complaints were told that they could buy a property at the site

being developed by the respondent number 2 represented by the
respondent number 1 measuring super area of 1650 square feet at
the cost of Rs. 84,96,024 /- only along with EDC and IDC to the tune
of Rs. 5,65,026/- only and IFMS charges @ Rs. 25,000/~ only and
club member charges @ Rs. 1,03,950/- only.
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iv. That the complainants apprised all the officials aforenamed
representing the respondent/promoter that they were not in the
position to pay such a huge amount and required financial
assistance/loan. All the officials of respondent number 2
misrepresented the complainants that they will arrange a loan of
70 lac rupees for them. That the complainants were virtually forced

to sign the application for allotment of the property

aforementioned. They v

N R
'Y o

5 ade to part with two cheques

Eﬁe upon the complaints

at the loan was being

offered, only if the payment Was-fade by 25.01.2019. That the
3 at the payr en& be charged only once

vhich the complainants

were mlsledw Ldﬁ';?d mﬂﬁﬁ%@k‘@all be losing Rs. 5 Lacs

in the event of not making the payment not before 25.01. 2019 and

the approval' fro

accordingly after having mutually agreed to the cancellation of
cheques aforementioned, the payment was made by the mode of
national electronic fund transfer (NEFT) in favor of the respondent
number 2 to the tune of Rs. 1,00,000/- which was duly credited to
account number 051504181910 maintained by the respondent
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number 2 in the head of the respondent/promoter at the HSBC
Bank.

vi. That to the utter shock and surprise to the complainants, the
complainants were apprised that the loan application had been
rejected by the HDFC bank and a communication to this effect
dated 22.02.2019, was received by the complainants. Immediately

thereto, the complamants contacted Mr. Pankaj on phone and

communication dated

03.03.2019, thatthe Wi bjectito approval of loan and

further that e et Al ' back at the earliest.

respondent number 3 which go on to lead to an unerring
conclusion that whatever deal was finalized was subject to the loan
approval which was to be taken care off by the officials of the
respondent/promoter.

viii. That the document issued by respondent/promoter and his agent

/@, with respect to the booking done does not carry any reference to
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this effect. However, it is well understood that as the application
money was subject to the loan approval and the applications stood
duly carrying the endorsement of the respondent/promoter, it was
well settled between the complainants and the respondents
aforenamed that the same shall be subject to approval of loan in

favor of complainants.

ix. That the complainants have repeatedly requested the respondents

i. That the intent of the complainants had always been an
investment in a residential property that they could afford.

ii. That the prolificacy of the investment was always subject to
the approval of the loan which was to be but never arranged
by the respondents in reality.

iii. The point of putting in hard earned money in a residential
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property was as in the year 2019, the residential property was
seeing an upside and the complainants wanted a suitable
home for their period of stay whenever they came back to
India.

iv. That the complainants are a middle-class couple who had
heavily invested a huge chunk of money that amounted to a

substantial share of their lifelong savings for a home for them

The respondf

the complalﬁa%t rega i/d
to Rs. 1 lac nly b ? ore |8

loan.

int of Rs. 1 lac from the

complamant . How: ade clear by the complainants and

l' i

the accepte@kresp ?

ents &fg\éﬂhﬁ%re deal was subject to

the approval of the loan which was to be arranged by the

respondents. That a notice dated October 05, 2019, was sent each
of the respondents by the complainants through their counsel and
later a letter in reply to the said legal notice, dated November 4,
2019, from respondent number 2 was received by the counsel of

the complainants.
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C. The complainants are seeking the following relief:

4. The complainants have sought following relief(s):

(i) Direct the respondents to refund the booking amount charged with

il.

respect to the sale of the property situated at Gurgaon Greens

amounting to Rs. 1,00,000 only.

D. Reply filed by the respondent

A ﬁwnner the truth or legality
#he® ?@j}plamants and without

NSRBI Te
P wg«u&
e set| up fay the,pgmp inants is a simpliciter

oi:é' tl‘i @’ e complainants that
" -' 9

ent number 2, it is

in delivery of possession of

this authority does not have
e present controversy. The
' |
__ dealt by a civil court

L JIX F a \ff
That the instant comp amt 1S “ba for misjoinder of “Gurgaon

of competent jur 1sth’t:10n D

Greens” as a party. It is pertinent to take into reckoning that the
“Gurgaon Greens” is the name of the project situated in Sector-
102, Dwarka Expressway, Gurgaon, Haryana. The project has
been duly implemented and developed by respondent number 2
after obtaining all the requisite approvals, sanctions etc. from the

competent authorities. The project in itself cannot be considered
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to be a separate legal entity by any stretch of imagination.
Therefore, the complaint preferred by the complainants is not
maintainable in its present form.

iii. ~ That the complainants are stopped by their own acts, conduct,
acquiescence, laches, omissions etc. from filing the present
complaint. That even otherwise, the complainants have no locus

standi or cause of action to file the present complamt The present

m)S ing paragraphs of the
present rep}yéé \

iv.  That the -

amanw&ad pr‘oacq&respondent number 2
sometimei%

b |

ear 2&%9 Efor ur*;:h

fegf gn mdependent unitin

“the project”) ﬁ&ﬁg__ -

the project, including but not limited to the capacity of

respondent number 2 to undertake development of the same, that

the complainants took an independent and informed decision to

purchase the unit, un-influenced in any manner by respondent.
v.  That thereafter the complainants vide application form applied to

respondent number 2 for provisional allotment of a unit in the
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project. The complainants, in pursuance of the aforesaid
application, were allotted an independent unit bearing no GGN-
26-0102, located on the First Floor, in the project vide provisional
allotment letter dated 14.02.2019. The complainants consciously
and willfully opted for a time bound payment plan for remittance

of the sale consideration for the unit in question and further

represented to respondent number 2 that they shall remit every

P trcr

1. 00000 Mgmoﬁ'ﬁ‘“ﬁﬁg to ‘gs% 6,10,000/- and Rs.
l. C%OOi{lnﬁ am?-o 111‘15_0

1132

espondent number 2.

re returned unpaid by
] T"\ V. r

i emgomplamw &eSpobdent number 2 promptly
conveyed this fact to the complainants and requested them to

the o

remit the booking amount to it without any delay.

That the complainants thereafter proceeded to remit an amount
of Rs. 1,00,000/- through NEFT to respondent number 2 and
further represented to respondent number 2 that they would

remit the balance of the booking amount in a short period of time.
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Respondent number 2, even though under no obligation to do so,
acceded to the request of the complainants and requested them
to remit the balance amount expeditiously.

That however the complainants sought to take undue advantage
of the aforesaid gesture of goodwill. Respondent number 2 was
compelled to issue various demand letters, reminders etc. calling
upon the complainants to make payment of outstanding amounts

- """"P'\‘

payable by them unde}t«t yment plan/instalment plan opted
] :r f;\ pi%( :
SE

by them. Payment requestiletters, reminders etc. had been got

$3yii i\\..p
IR /é

sent to the compl ._malﬁf’ﬁ‘ék

-Ai" e <3t i

mentioning the &m&mft
e .
remittance ﬁh@: respect] \;;_ia

per the schedule of
%(?ressly requested the
heir ioutstandmg financial
& legitimate requests of
hé complainants were not
em‘f’ due and payable by them,
letter i:"hl ]
~~

1stral ﬁ issue a cancellation
mp ts. The complainants
11D 1 IR T \
were categ%&&a@ gn-'@@Qﬁ}hfatzgﬁé;{éﬁp‘iication form executed

by them in respect of the unit in question had been terminated.

The complainants were further informed that the earnest money
deposited by them with respondent number 2 has been forfeited.
The complainants did not raise any objection in any manner at the
relevant time and duly accepted the termination of the

application form as well as the allotment of the unit in question.
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The complainants are left with no right, title, lien or entitlement
in respect of the unit in question or against respondent number 2
after 08.05.2019. The instant complaint is a gross misuse of
process of law.

That it is pertinent to mention that an application form was
executed between the complainants and respondent number 2,

copy of which is annexure R1 Itis submitted that as per clause 16

affer remittance of the total sale
m&mts as provnded in the

incidental charges. lt is submltted that the complainants have
failed to remit the outstanding amounts due and payable by them
to respondent number 2. Therefore, no fault or lapse can be
attributed to respondent number 2 in the facts and circumstances

of the case.

Page 13 of 21



Y

7 HARERA

%5 GURUGRAM

Xl

Xii.

Complaint no. 3281 of 2020

That it is pertinent to take into reckoning that the
right/entitlement of the complainants to seek refund of any
amounts deposited by them with respondent number 2, would
have accrued only on the failure of respondent number 2 to offer
of possession in accordance with the terms and conditions
incorporated in the application form. The same is the position
under the Real Estate [Relation and Development) Act, 2016.

Therefore, no cause,: __ % institute and prosecute the

rgspondem {Emr;g”ég 2 prigr to purchase of the unit
in questlor%ﬁ; he jml?lamar! f‘egcgm%lamants have always

ermore, the project of

er RERA Act, 2016 and

st of December 2019.
Ha\ﬁ Qﬁb{alned the occupation

certificate in respect of the units comprised in the relevant part of

However, c:,el the'@e wpéndgﬁ :

the project, the registration of the same has not been extended
thereafter.

That the complainants have willfully and consciously refrained
from remitting the amounts due and payable by them to

respondent number 2. The complainants have failed to adhere to
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Xiii.

the terms and conditions of the application form. The
complainants vide the instant false and frivolous complaint are
seeking to obtain wrongful gain and to cause wrongful loss to
respondent number 2. The complainants are fully aware that in
the event of cancellation of allotment of the unit in question,
respondent number 2 shall be entitled to forfeit the earnest

money deposited by the complainants. Therefore, the relief

'=.~. LN

sought in the false an%fgx& S .:complamt cannot be legally and

X ri'“t.
complainants in the facts and

u of payment of
l and indispensable

development of the

enormous hi
number 2, d

earnestly p@éhﬁne de\g
has constructed the project in questlon as expeditiously as
possible. Therefore, there is no default or lapse on the part of
respondent number 2. It is evident from the entire sequence of
events that no illegality can be attributed to respondent no. 2.

There is no equity in favor of the complainants. Thus, it is most
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respectfully submitted that the present complaint deserves to be

dismissed at the very threshold.
E. Jurisdiction of the authority

6. The authority observed that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below:

Section .

t e promoter shall be
responsible to the-e ]}btte'e as perggfﬁ ent f l\*f Lle Section 11(4)(a) is

e o

reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations
made thereunder or to the allottees as per the agreement for
sale, or to the association of allottees, as the case may be, till the
conveyance of all the apartments, plots or buildings, as the case
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10.

may be, to the allottees, or the common areas to the association
of allottees or the competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this Act
and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-

compliance of obligations by

;‘

ymoter as per provisions of section

5

pbensation which is to be decided
by the adjudicating offic irstied by the complainant at a later stage.

ding with the complaint
atter in view of the
judgement pass .,-a -

| Ll
and Developers @v § [
-

Newtech Promoters

.P. and Ors.” 2021-

under:

“86. From the scheme of the Act of which a deta:led referen ce has been
made and taking note of power of adjudication delineated with the
regulatory authority and adjudicating officer, what finally culls out is
that although the Act indicates the distinct expressions like ‘refund’,
‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of Sections
18 and 19 clearly manifests that when it comes to refund of the amount,
and interest on the refund amount, or directing payment of interest for
delayed delivery of possession, or penalty and interest thereon, it is the
regulatory authority which has the power to examine and determine
the outcome of a complaint. At the same time, when it comes to a
question of seeking the relief of adjudging compensation and interest
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thereon under Sections 12, 14, 18 and 19, the adjudicating officer
exclusively has the power to determine, keeping in view the collective
reading of Section 71 read with Section 72 of the Act. if the adjudication
under Sections 12, 14, 18 and 19 other than compensation as
envisaged, if extended to the adjudicating officer as prayed that, in our
view, may intend to expand the ambit and scope of the powers and
functions of the adjudicating officer under Section 71 and that would
be against the mandate of the Act 2016.”

Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above the authority has the
el

€ amount paid by it in respect of

section 18(1) of t% A ct S e A ct is reproduced below for

ready reference. "’ LJ ? L / QA

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of

an apartment, plot, or building.-

(a) in accordance with the terms of the agreement for sale or, as the case
may be, duly completed by the date specified therein; or

(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for
any other reason,
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he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any other
remedy available, to return the amount received by him in
respect of that apartment, plot, building, as the case may be,
with interest at such rate as may be prescribed in this behalf
including compensation in the manner as provided under this Act:

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the

promoter, interest for every month of delay, till the

“Earnest Mo onsideration to
be paid by t * Plan for due
fulfillment ns of the
Application/Bt

(14) The Applicant und £10% (Ten percent)
of the Total Considei %‘he pplicants as per the

ent of failure of the
er’s Agreement in
rom the date of its
itled to cancel the

Charges and other Charges as agree "in the Special Terms, if any and
thereafter refund the balance amount, if any, to the Applicant (successful
allottee) within the time stipulated under the Haryana Real Estate
(Regulation and Development) Rules, 2017. The Applicant (successful
allottee) agrees that the conditions for forfeiture as stated hereinabove
shall remain valid and effective till the execution and registration of the
conveyance deed and that the Applicant (successful allottee) hereby
authorizes the Company to effect such cancellation and forfeiture after
providing a notice of 30 days prior to such cancellation.
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14. The OC for the project of the allotted unit was granted on 16.07.2019.

15;

It is evident from the above mentions facts that the complainants paid
a sum of Rs.1,00,000/- against basic sale consideration of
Rs.92,08,710/- of the unit allotted to them 14.02.2019. The respondent
had issued various reminder letter dated 14.02.2019, 15.02.2019 and

06.03.2019, thereafter, issue cancellation letter i.e., 08.05.2019 to the

valid.

(Forfeiture of ea ations, 11(5) of2018
states that-

“5. AMOUNT 0

Scenario prior to the Rea ulations and Development)

Act, 2016 w@ d eref, without any fear

as there was ew of the above

facts and taki nents of Hon'ble

National C D&Putés ‘Ré‘d@*ssa C rglss:on and the
Hon’ble Sllp%@ U@C‘bf’ urw &ﬁ of the view that

the forfeiture amount of the earnest money shall not exceed
more than 10% of the consideration amount of the real estate
i.e. apartment/plot/building as the case may be in all cases
where the cancellation of the flat/unit/plot is made by the builder
in a unilateral manner or the buyer intends to withdraw from the
project and any agreement containing any clause contrary to the
aforesaid regulations shall be void and not binding on the buyer.”

16. Keeping in view the aforesaid factual and legal provisions, the

/3.

respondent cannot retain the amount paid by the complainants against
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the allotted unit and is directed to cancel the same in view of clause 14
of the booking application form for allotment by forfeiting the earnest
money which shall not exceed the 10% of the basic sale consideration
of the said unit as per payment schedule. Since in the present matter the
complainants have paid only Rs.1,00,000/- against the total sale
consideration of Rs.92,08,710/- which constitutes about only 1% of
consideration money and hence, no case for refund of any amount is
made out.

17. Complaint stands disposed of.

18. File be consigned to registry.

[Sa e@mm (Ashok Sa

Member Memb

n) [Vl]ay K?Hﬁyal)

Member

b

Haryana Real Estate Regulatory Author
Dated: 15.09.2022

, Gurugram
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