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| ORDER

i

1. The present camplamt has been filed by the complainant/allottee
under Section 31 of the Real ‘Esfate’ (Regulation and Development] Act,
2016 (in short, the Act) read with rule 29 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations, responsibilities
and functions under the provision of the Act or the rules and regulations
made there under or to the allottee as per the agreement for sale executed

inter se.
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A.Unit and project related details

2. The particulars of
amount paid by the c

possession and delay period, if any,

the project, the details of sale consideration, the
omplainants, date of proposed handing over the

have been detailed in the following

tabular form:
S.N. | Particulars o Details
- -:“__'1:‘”‘* =
1 Name of the project k?" : L‘;?‘,ﬁnscient One”, Sector-109, Gurugram |
ot X ['Yana

ﬂ}g{cial project

-1- (4 S5
3 DTCP License” " @;L 52008 |83 0f 2014 |25 0f2019
validity status e féa_ted \ .| | dated dated
5.2 % 09.08.2014 | 25.02.2019
( ‘ pte. |« |upto up to
>\ (] i4.d%.afﬁz;e | 08.082021 | 24.02.2022
- | i |
4 Name of | ‘ Shiv Shakti | Shri maya
4 vt. | Estate Pvt. | Buildcon
TE R d 5 Ltd. pvt. Ltd
- % \ B_.;hﬁ'rsm
5. |Area AR L 016 0.2764
6. RERA =1 1 ,\) | 308 _{3 1,%/02 dated 14.01.2019 valid
mgimé?@h I e Ganear
y Unit no. 1008 block C 10 floor
[Annexure C-4 on page no. 38 of the
complaint]
8. Super Area 595 sq. ft.

complaint]

[Annexure C-4 on page no. 38 of the
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9.

[ Date of allotment

10.05.2013
(Annexure c-3 page 30 of complaint)

10.

Application form

18.04.2013

[Annexure C-1 on page no. 17 of the
complaint]

&

Date of builder buyer
agreement

29.07.2015

[Annexure C-4 on page no. 35 of the
complaint]

12.

13.

"_-That the Company shall, under normal

-f'clrcumstance. complete the construction
‘of block in which the said serviced suite
is to be iucated with a period of 42 months
with the grace period of 6 months and
sublect to force majeure from the date of
execution of this Agreement or start of
ﬁcunstructlnn of the Tower wherein the
id Unit is located (whichever is later)
and accepted by the Allottee (with
additiﬂnal floors with  Units if
permtssible] with such additions,
.deletions, alterations, modifications in the
‘.Iayoutftuwer plans, change in number,
dimensions, height, size, area or change of
entire scheme which the Company may
consider or may be required by any
competent authority to be made in them
or any of them..

(Emphasis supplied)

14.

Due date of possession

29.07.2019
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(Calculated from the date of builder buyer
agreement being later plus six months

grace period allowed being
unconditional)

(Inadvertently —mentioned in the
proceedings of the day as 27.04.2019)

15. Total sale consideration | Rs. 48,39,295/-

(855 [As alleged by the complainant in the
facts]
16. | Amount Paid | Rs. 35,62,008/-

"'alleged by the complainants in the

]

17. | Occupation Cwﬁﬁcatél; !n.lf
J.f‘r r?*l‘*

3. A project by _;Flgnt One" situated at sector 109,

Gurugram w ;ﬁdﬁ d, @”w yspﬂndent - builder. The

complainant coming out the same booked a unit in it vide
\ 7 AV

application dated 0\4 Ed -’}!ar a total sale consideration of Rs.

48,39,295/-. A booking amount of Rs. 4,00,000/- was paid by him.

4. The allotment of the unit was made by the respondent on 10.05.2013
of a unit bearing no. 1008, 10%* Floor, Block C, having an area of 595 sq.
ft, The buyer’'s agreement was executed between the parties on
29.07.2015. The unit was to be delivered within a period of 42 months

plus six months grace period subject to force majeure from the date of
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execution of this agreement or start of construction of the block,

whichever is later.

5. That the complainant has paid sum of Rs. 35,62,008/- till date. The
possession of the said unit is not handed over to the complainant in spite

of a lapse of a period of more than 6 years till date.

6. That till date the respondent - builder has not refunded the amount
paid by the complainant and since the complainant had expressly stated
that he is no more interested in _p:urt:hasing the said unit therefore the
complainant is left with*@;f%*ﬁ_féﬁ;&ﬁcaciuus remedy available except to
file the present cumplaintﬂﬁ%ﬁiﬁéﬁﬂs Authority to seek refund.

7. That due to delaymha,ﬁé"}i,ifagtwigrsmdumt and finding no alternative
the cumplainagtlréquesté'd,%ﬁha;i'&bun'qgn;i‘rpuilder through email dated
09.12.2019 an&;ia,éked fﬁ_r canﬂgllatinr; ::Tf _ﬂ_le said unit & refund the
amount paid on account of nbt providing possession in time even after
more than 6 y&d’rsfrpm the déz'_lte ?f bnokgg%hut the respondent- builder
did not refunde&@&_?ﬁwﬁ_hw ' i;

8. That till date the }erpohgﬁml‘-‘iﬂﬂder has not refunded the amount
paid by the complainant and'sifice the complainant had expressly stated
that he is no mbreiinteriesfb&in"pﬁréﬁasing ﬂ‘r_e said unit.

9. That the complainant waﬁts to withdraw from the project, but the
respondent is not ready to refund the money after deduction of earnest
money as per application form and terms of buyer’s agreement, the
complainant was left with no other alternative but to file the present

complaint seeking refund of the paid-up amount besides.

C. Relief sought by the complainant:

10. The complainant has sought following relief(s):
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i.Direct the respondent to refund the amount of Rs. 35,62,008/-

with interest.

ii. Direct the respondent to pay Rs. 1,50,000/-as the cost of
litigation and Rs. 5,50,000/- for causing mental and physical

harassment to the complainant.

D. Reply by respondent:

The respondent by way of written reply made following

submissions: -

11. That the complainant.

1 '|. '
total sale consideration’of Rs. 48,

12. Thatthemﬁ@ﬁﬁan vide apy 'caupngthed 18.04.2013 applied for a

unit and accordingly, vide resmwatmn letter dated 10.05.2013, the

respondent - builder reserved a unit béaring No. 1008, 10th Floor,
B

admeasuring SSQSG[ ﬁ:- /&)

13. That alongﬁlﬁh“g&n&n&&{e‘dﬂe contained in the reservation

letter dated 10.05. Eﬂtﬂpihg_tﬁmpiainant continued to make payments
towards the said Unit ti 3‘{ er;which, the complainant failed
to make furtﬁgiﬁé%eﬂ %ﬂtﬁ[&er dated 24.03.2015 the
respondent - l;\%@(pétcbhg buy&r s agreement for the said unit
for necessary execution by the complainant. The same was also informed

to him vide email dated 26.03.2015. The buyer's agreement was executed
between the parties on 29.07.2015.

14. That the respondent - builder continued to raise demand letters
towards the said unit and the complainant continued to make payments
towards the same till 03.06. 2019.In the year 2019, the complainant

started defaulting in making payments towards the said unit. On account
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of the repeated defaults made by the complainant the respondent -

builder, proceeded to issue demand letter dated 03.07.2019 and
reminder letters dated 31.07.2019 and 20.11.2019 providing ample

opportunities to the complainant to clear the outstanding dues.

15. That according to clause 8.1 and 8.3 of the said agreement, the
respondent - builder was required to complete the construction of the

block in which the said space is to be located within a period of 42 months

with the grace period of 6 mnnths sub]ect to force majeure circumstances

f s e N
e i

certificate was recgvﬁg on 2? &?2@20

- .'

16.1t is stateq"gm th'E'“. ‘espe
complete the :ﬁ% ction (ﬂ’ th ald cc?:;n‘?léx within the time period as
stipulated un @ e sa‘iﬂihgqée er@, hn}MGVEr owing to force majeure

c1rcumstance§ @er;;: hgd i'wain ﬁisliﬂh%ﬂghy in the construction of the

said complex, i@h‘d&iﬁﬂﬂs are, detalled hereinbelow. That it is
imperative to hlghhgﬁt tl}_e @;ﬂg:lngaﬂre conditions, which restrained

the responde ing the construction of the tower
within the sai (g—ﬁé‘lt # R H iﬁ furég majeure conditions are as
under:

I. Order dated [}EI 11 Zﬂlé passe{i‘ by the Hun ble National Green
Tribunal: banned the usage of any stone crusher in Delhi NCR,
transportation of all construction material in Delhi NCR and also
banned all construction activity in Delhi NCR for a period of one
week. It is submitted on behalf of the respondent - builder that the
stoppage of all construction activities in Delhi NCR vide the said

order resulted in the labour engaged at site to abandon the site due
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to such stoppage and the respondent - builder was able to re-

mobilize the labour for construction at the site of the said complex

after approximately 30 days from the lifting of the ban.

IL. Order dated 09.11.2017 passed by the Hon'ble National Green
Tribunal: once again banned all construction (structural) activity
of any kind in the entire NCR till 14.11.2017 and also banned any
digging on construction sﬂ,es nll 14.11.2017. As has already been

stated hereinabove, suL1 “ the Hon'ble National Green

Tribunal on constructjg -b ’l
' i\ *
caused large de}aﬁg\s in ;b,é'cﬁnstqQIon of the said complex as with

oS though only for a short duration

each ban, thfg gabnur pm"érrtﬂbn t‘ﬁe "értie of the said complex
abandoned t!1§asiiie and,mmnk tﬁe respnntteht builder atleast 15
to 30 days aﬁzgr the lift‘ng of the ban im;msed by the Hon'ble

National Gree ﬁf r‘g nibt;ﬂi‘u‘t?}é labour at the site of the
said Complex. \4 TE R t_@",.'f‘a‘_.,-

[11. Notice date 2}‘29 a?@ thie Superintendent (DMC)
For the Adqugslil Ch:ef Secretap & Financial Commissioner to
Govt. of Haryana, Révenueehmblsaster Management Department:
It is submitted that an Alert/Warning for Heavy Rainfall was issued
by the Superintendent (DMC) for the Additional Chief Secretary &
Financial Commissioner to the Govt. of Haryana, Revenue and
Disaster Management Department stating that heavy rainfall
warnings had been issued from 21.09.2017 to 23.09.2017 for the

districts of Panchkula, Ambala, Yamunanagar, Kurukshetra,
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Kaithal, Karnal, Panipat, Sonipat, Gurugram, Faridabad, Palwal,

Mewat and adjoining areas. It is submitted that upon the issuance
of the abovementioned Alert/Warning, the construction at the site
of the said complex again came to stoppage due to the said alert for

a period of 3 days, once again causing delay in the said complex.

IV. Direction dated 27.10.2018 bearing No. EPCA-R/2018/L-91

issued by the Envlroﬁmﬁatr ?ellutiun (Prevention &Control)
O
Authority for the Natic _:-,'f

ivw jital Region: It is stated that a

27.10.2018 § g No. EPCA-..B.ZZD ¢
Authority &‘rj 11'Et:tes:lﬂ tIpprhge of aﬂ ‘construction activity

involving e ﬁuﬁ‘ﬁ. 1
finishing/work \hrmaterlal is used) in Delhi
f’?:“ REGY”
and the NCR dlstncts 01#11‘2’#13 to 10.11.2018.
HARERA
'K.'n
V. Dlrecﬁun dqtt“:?‘ i mg.,Nn. EPCA-R/2018/L-113
issued by 1:h‘t1'7 ro &ni fPreventmn & Control)

Authority for the National Capital Region: It is submitted that

in (excluding internal

another direction dated 24.12.2018 bearing No. EPCA-R/2018/L-
113 was issued by the Environment Pollution (Prevention
&Control) Authority for the National Capital Region wherein once

again the said Authority gave the direction to stop construction
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activities in Delhi, Faridabad, Gurugram, Ghaziabad and Noida till

26.12.2018,

V1. Shortage of treated sewage water at construction sites owing
to the ban of usage of ground water by the Hon'ble High Court of
Punjab & Haryana: The Hon'ble High Court of Punjab & Haryana
had vide Order dated 16. DE:Z{JlZ directed that all builders to use

I1--'[‘ I{:‘ > '1.
recycled sewage water‘aéz the cc
R )
immense shortage of su reateds wage water at the construction

ction site, however, there was

site, which was Eg)mﬁ he cor ‘yﬁthe respondent - builder,

= |
- \--.-L

which sho @m:e agakﬁ”tﬁused de\h}r'ﬂ:}e to such force majeure
condition, mitby unstruefi e sald em'i',iplex

."'

V1. Impositio @M uL« by th gﬁﬂélndia from 25.03.2020

till 31.05.2020: ;awg@:},ﬁr in view of the COVID-19
Pandemic, h posed: lockdown from 23.03.2020,
owing to whzl 15— &iﬁ[ﬁqﬁﬁ% ucan&'uctiun activities were
stopped acrégﬂeﬂﬂ:&rl@uﬂﬁﬂ ga{d period of lockdown,

only essential services were allowed to operate and construction of

real estate projects, was not included in the realm of "essential
services" allowed to function during the said period of lockdown.
Therefore, the respondent - builder was unable to undertake any
construction on the site of the said complex during such period and

all activities at the site of the said complex came to a standstill.
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Furthermore, even though the Govt. had begun to lift the lockdown

from 01.06.2020, owing the large scale and widespread migration
of labour across the country, the respondent - builder, despite best
efforts, was also unable to employ labour to carry out the
construction at the site of the said complex. It is stated that despite
the respondent - builder continuously attempting, to the best of its

capabilities, to find labour tﬂ wurk on the said site since the lifting

L ' théfs_il‘s}ﬂfumylex to continue with the
/¥ N
remaining wqﬂf«atjﬁle hiﬂ qmﬂie}*anﬂ thereafter, proceeded to

diligently andm edmuusjy campleted thfe cpnstrucnnn of the said

| \

tower in whﬁi'f’tﬂe sald unit is ll:calsed

| l. Y A, :l
J Q)

17. Itis submltt"eqdanh:«[ilf ;g reis’pundent builder herein that has

been stated her ﬁlﬁplg, E;a ‘were numerous force majeure
circumstances which wef""ﬁ‘i’"ﬁ'é}'und the control of the respondent -
builder heren& ﬂ‘@t ﬁ R % d%\f)ay in the construction of the
said complex rarm;l ;h;e;ﬂfsp?gzlt-herem, under the terms of the said
agreement cannot be held lia u’rgﬁch‘*a delay having been caused due
to such force majeure conditions. It is submitted that despite having faced
such adversities, the respondent - builder herein has always ensu red that
the construction of the said complex has continued as far as possible,

though there were stoppages and slowdowns.

18. It is therefore clear that any alleged delay in the construction of the
said unit, in terms of the said agreement is solely on account of the force
majeure conditions faced by the respondent- builder, which were beyond
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the control of him. The representatives of the respondent- builder duly

intimated to the complainant, vide email dated 12.12.2019, the force
majeure conditions faced by the respondent- builder which only
restrained the respondent- builder to complete the construction of the
tower within which the said unit is located. Thus, it is established beyond
reasonable doubt that the force majeure conditions faced by him were
well within the knowledge of the complainant and the reasons for such
delay in completing the construction of the said unit were beyond the

control of the respondent- builder:
*»&5";&'1
19. That the respondent has also filed written submissions to

k™

substantiate thenr averments made II’l the pleadings as well as in the

IJ".--L il

documents and the same were taken un recurd
J & .F =t ‘5_ .\

20. All the uthﬁﬁ rments madq,m the tqmplamt were denied in toto.

21. Copies of allithe ref;v%nuhul%aﬁe péeﬁf ﬂled and placed on record.
Their authentfhi’@ é!#néit in dispute. ﬂe;if:a, the complaint can be decided
on the basis of th,bﬂi! ﬁndispmed documents and submissions made by

the parties. N i__ﬁi‘f;
E. Jurisdiction of t@ aﬁt&ﬁ"t?- ™ A
i _H JE- :I!. L J‘. A 1

22. The plea afmthe Eespundent ;egardmg relectmn of complaint on
ground of ]uris:lif:tiﬂn stands re}éctgd Thla authority observes that it has
territorial as well as subject matter jurisdiction to adjudicate the present

complaint for the reasons given below.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all
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purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram
district. Therefore, this authority has completed territorial jurisdiction to

deal with the present complaint.

E.IIl Subject matter jurisdiction

23. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

= ':'.'Jhi'."f'

Section 11

(4) The promoter shall-
F BN F [ raar ke . W %

(a) be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the case may
be, till the conveyance of all the apartments, plots or buildings, as
the case may be, to the allottees, or the common areas to the
association of allottees or the competent authority, as the case may
be;

- ' K B F

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees and the real
estate agents under this Act and the rules and regulations made
thereunder.

24. So, in vieﬁ‘“‘ﬁ? the b;n;iriéi\l:h;rs;;éf(lﬁ; hft"ﬁhnted above, the authority
has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

25. Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the

judgement passed by the Hon’ble Apex Court in Newtech Promoters and
Page 13 of 20
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Developers Private Limited Vs State of U.P. and Ors. 2020-2021 (1)
RCR (c) 357 and reiterated in case of M/s Sana Realtors Private Limited

& other Vs Union of India & others SLP (Civil) No. 13005 of 2020
decided on 12.05.2022wherein it has been laid down as under:

“86. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated
with the regulatory authority and adjudicating officer, what finally
culls out is that although the Act indicates the distinct expressions
like ‘refund’, ‘interest, ‘penalty’ and ‘compensation’, a conjoint
reading of Sections 18 and 19 clearly manifests that when it comes
to refund of the amount, and interest on the refund amount, or
directing payment of interest for delayed delivery of possession, or
penalty and interest thereon, it is the regulatory authority which
has the power to examine and determine the outcome of a
complaint. At the same time, when it comes to a question of seeking
the relief of adjudging compensation and interest thereon under
Sections 12, 14, 18 and 19, the adjudicating officer exclusively has
the power to determine, keeping in view the collective reading of
Section 71 read with Section 72 of the Act. if the adjudication under
Sections 12, 14, 18 and 19 other than compensation as envisaged, if
extended to the adjudicating officer as prayed that, in our view, may
intend to expand the ambit and scope of the powers and functions
of the adjudicating officer under Section 71 and that would be

against the mandate of the Act Zﬁl 6."

v, B n
26. Hence, in view of the authantanve pronouncement of the Hon'ble
Supreme Court in the cases mentmned above, the authority has the
jurisdiction to entertain a cumpiamt seekmg refund of the amount and
"R SRER NLEN
interest on the refund amount.

F. Objections regardi-n_g force ma]euré, |V

F.I Objection regarding delay due to force majeure
27. The respondent-builder raised the contention that the construction

of the project was delayed due to conditions beyond the control of the
respondent - builder such as banned construction in Delhi NCR, the
labour abandoned the site, heavy rainfall ban of usage of ground water,
but all the pleas advanced in this regard are devoid of merit. First of all
the unit in question was allotted in the year 2013 and its possession was
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to be offered by 29.07.2019 so the events taking place such as banned

construction in Delhi NCR, the labour abandoned the site , heavy rainfall
ban of usage of ground water do not have any impact on the project being
developed by the respondent. Further, the orders banning construction
and extraction of ground water were imposed for a very short duration
and thus, a delay of such a long duration cannot be justified by the same.
Thus, the promoter respondent cannot be given any leniency on based of

aforesaid reasons and itis well settled principle that a person cannot take
o Y0

28. As far as delay in r~'1;uq-- on due to outbreak of Covid-19 is
concerned, Hon’ Zﬂﬁ‘i % ,Cnm case titled as M/s Halliburton
Offshore Semce T rb\l:ﬂt\‘& Anr. bearing no. O.M.P (1)
3 020 an?ﬁl As 3696- 3693]2020 dated 29.05.2020 has

P 1
observed tha 1 .1 =4
| hf\.._ i - i
69. The of theCo r cannot be condoned
due to th f‘"u*ur;ﬁ 2020 in India. The

sﬁc}:ﬁmber 2019. Opportunities were
given to the Cantructﬂr to Cure the same repeatedb' Despite the

same, me%ﬁ& %ﬂa&k}m ﬁfject. The outbreak of

a panden}rsaqnﬁ: h&a{sea' me.jcupe r nqn performance of a
contract }bgv}m‘?! t&e\dlu;frrfes‘ were ué‘h before the outbreak

itself.”

Contractor was

29. In the present complaint also, the respondent was liable to complete

the construction of the project in question and handover the possession

of the said unit by 29.07.2019.The respondent- builder is claiming

benefit of lockdown which came into effect on 25.03.2020 whereas the

due date of handing over of possession was much prior to the event of

outbreak of Covid-19 pandemic. Therefore, the authority is of the view
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that outbreak of a pandemic cannot be used as an excuse for non-

performance of a contract for which the deadlines were much before the
outbreak itself and for the said reason the said time period is not excluded

while calculating the delay in handing over possession

G. Entitlement of the complainant for refund:

G. I Direct the respondent to refund the amount of
Rs.35,62,008.

30. In the present case, the subjeet unit was allotted to the complainant
on 10.05.2013. He pald a sum of Rs. 35,62,008/-towards total

- re AR

consideration of allett‘e’q_ unit. The eemplainent approached the authority

seeking relief of reﬁmd of the pald up amount on the ground that the

..-u—-l,._q-

s R ¢
allottee does not want to continue w1th the project as he sent a surrender

email on 09. 12 2019 As per clause 8.1, efthe buyer s agreement the due

date of handing mrer of possessmn comes uut to be 29.07.2019.

¥ % B

31. Itis an admitted feet thet hu}rer’s agreement was executed between

the parties on 29. 07. 2{}15 So, the due ctate for completion of the project

.1\.. J‘t-.. Tl « A%
and handing over pessessmn ef the alletted unit is being taken from

clause 8.1 of tl;e Euyfe; s ;n;gteel;rnenﬁ1agd the same comes to 29.07.2019
after adding the grace period. The allotment of the unit was made in
favour of the eemplement on 10.05. 2013 whereas as per clause 8.1, the
due date efheeding e'ver efpessessien comes out to be 29.07.2019. After
the due date the complainant vide email dated 09.12.2019 stated that
there is no news or update as to when the project is getting completed so
he wants to proceed with the cancellation of the unit booked by him and
wants refund of the paid up amount. So, it means that the complainant
wants to withdraw from the project and is seeking refund after the due

date has expired.
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32 In view of aforesaid circumstances, the authority is of considered

view that the due date of handing over of possession comes out to be
29.07.2019 has already been passed and the complainant sent an email
dated 09.12.2019 for surrender after the due date is over.

33. Further in the judgement of the Hon'ble Supreme Court of India in the
cases of Newtech Promoters and Developers Private Limited Vs State
of U.P. and Ors. (supra) reiterated in case of M/s Sana Realtors Private
Limited & other Vs Union of India & others SLP (Civil) No. 13005 of

2020 decided on 12.05.2022.it was observed

(3370 el

25. The unqualified right of \trh:e af!otfge to seek refund referred Under
Section 18(1)(a) and Section 19(4) of the Act is not dependent on any
contingencies or stipulations thereof. It appears that the legislature has
consciously provided this right of refund on demand as an unconditional
absolute right to the allottee, if the promoter fails to give possession of the
apartment, plot or building within the time stipulated under the terms of the
agreement regardless of unforeseen events Or stay orders of the
Court/Tribunal, which is in either way not attributable to the allottee/home
buyer, the promoter is under an nbfigatﬁl;m to refund the amount on demand
with interest at the rate prescribed by the State Government including
compensation in the manner provided under the Act with the proviso that if the
allottee does not wish to withdraw from the project, he shall be entitled for
interest for the period of delay till handing over possession at the rate

prescribed.

34. The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11(4)(a). The promoter has failed to complete or unable to
give possession of the unitin accordance with the terms of agreement for
sale or duly completed by the date specified therein. Accordingly, the

promoter is liable to the allottee, as the allottee wishes to withdraw from
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the project, without prejudice to any other remedy available, to return

the amount received by him in respect of the unit with interest at such

rate as may be prescribed.

35. This is without prejudice to any other remedy available to the allottee
including compensation for which the allottee may file an application for
adjudging compensation with the adjudicating officer under sections 71

& 72 read with section 31(1) of the Act of 2016.

36. The authority hereby dtmts the promoter to return the amount
received by him i.e, Rs. ‘ﬂ'{l * /2 with interest at the rate of 10.35 %
(the State Bank of India' ighe marginal cost of lending rate (MCLR)
applicable as on dzteﬁz%}‘égpresfrmad under rule 15 of the Haryana
Real Estate (nglgaglﬁ’n pmeng Rules 2017 from the date of
surrender i.e; &&Iﬁ 2019 till thq-, actuaL datg of refund of the amount
within the tin&eﬁhts prﬂwdeqin mIeJJj af]’:he Haryana Rules 2017 ibid.

G.I1 Direct thggr ;
litigation an
harassment to

%nli‘tnﬁaj? RS 1,50 000/-as the cost of
ﬂq;l ig mental and physical

- "‘2 o !. j
37. The the cumplamarﬁ Ts*seekfﬁg above mentioned relief with regard

to cumpensat#n@HaﬁblMpﬁme urt af India in civil appeal nos.
6745-6749 of 2021 tlLle‘d[ as :}1,(3 ﬂewtech Pmmﬂters and Developers
Pvt. Ltd. V/s State of Up & Ors.2021-2022 (1) RCR (c) 357, has held that
an allottee is entitled to claim compensation & litigation charges under

sections 12,14,18 and section 19 which is to be decided by the

t}‘v

adjudicating officer as per section 71 and the quantum of compensation
& litigation expense shall be adjudged by the adjudicating officer having
due regard to the factors mentioned in section 72. The adjudicating
officer has exclusive jurisdiction to deal with the complaints in respect of

compensation & legal expenses. Therefore, the complainants are advised
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to approach the adjudicating officer for seeking the relief of litigation

expenses,

H. Directions of the Authority:

38. Hence, the authority hereby passes this order and issue the following
directions under section37 of the Act to ensure compliance of obligations

cast upon the promoter as per the functions entrusted to the Authority

under Section 34(f) of the Act of 2016:

il

iii.

. The respondent/pg‘onmtér is directed to refund the amount

t) Rules, er}L? frun‘lflﬁte «date of surrender i.e
| )
mpla i a tﬂll.'tiﬁ lctual date of refund of

espondent to comply with

the dir .'.1_ der and failing which legal

AN ML LA™ AN A
The respondent is further directed not to create any third-

party rights against the subject unit before full realization of
paid-up amount along with interest thereon to the
complainants, and even if, any transfer is initiated with
respect to subject unit, the receivable shall be first utilized for

clearing dues of allottee-complainants.
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39. Complaint stands disposed of.

40. File be consigned to the registry.

GURUGRAM
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