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ORDER

1. The present mmﬁiéiﬁ’c has been filed by the complainant/allottees
under Section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 29 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 {in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Act or the rules
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and regulations made there under or to the allottee as per the

agreement for sale executed inter se,
A, Unit and project related details
2. The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of propesed handing over the
possession and delay period, if any, have been detailed in the following

tabular form:
S. | Particulars Héﬁils
N (R
"?_:E_ i I' al-'. o A e
1. | Name and location.of the | "Elvedor’, Sector 37 C, Gurugram
project AT O

& s

2. | Nature of the pfg’;;ﬁt ' Cnmfchml Hm}eft
t — _.-".'IH_'_ — .
3. | Project area l(":-'i \ ) )z acré‘s

4, | DTCP license n},\{ ‘\ i | 4?&@9:&25;@113&5 2012 valid uptﬂ
N e {1105.2016

.-"_..'l
'"".._ -
5. | Name of licensee < Eﬁme iT Eulul:mns
6. |RERA Eeg{stm -Eptﬁ l'i’utﬂglstered
registered
7. | Unit no. i E-205, 1# Fln-ur, Tower Evita

(Page no. 24 of complaint)

8. |Unit area admeasuring | 197 sq. Ft

[super area) (Page no. 24 of complaint)

9. | Date of apartment buyer | 12.02.2014
agreement

{Page no. 18 of complaint)
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10. | Possession clause 11 (a) Schedule for possession of the
said unit

The company based on its present plans and
estimates and subject to all Exceprmns!
endeavors to complete construction of the
said building/said unit within a period of
sixty {(60) months from the date of this
agreement unless there shall be delay or
failure due to department delay or due to
any. circumstances beyond the power and
.'L[Jéqhﬂﬂ'{ of company or force majeure |
| conditio s including but not limited to |

,‘:.
as ahs mentioned in clause 11(b) and |

s 11 |:'_',l or :i'ua to failure of the allotteefs) to
..-"’. ;}‘*'-f..-i.' *‘pgjﬂiri ;ﬁnﬂba teral price and other charges
(AT Sang @mﬁamenm mentioned In this

.‘{ < /’ Agreement or gny failure on the part of the
= Allottee(s) to abide by all or any of the terms
“1 and conditions of this Agreement,

11. | Due dateufpusnf“ 3 1 i 123412;\2{]
JEE }d‘@p er BBA)
!"1 -

12, | Total sale consideration ™ 'nﬂﬂ 68.234/-

| H ,k 1%7%‘; ﬁa&nﬂ&t of account on page

ﬁnmplaiﬁt]

13. | Amount paid b_',t the R;s.lﬁﬁﬁ.ig?f"

complainants (As per statement of account on page

no. 76 of complaint)

14, | Occupation certificate Not obtained ‘

15, | Offer of possession Not obtained ‘

B.  Facts of the complaint:
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10,

HARERA

That the complainants booked a commercial unit on 13.09.2012 having
unit no. -205 admeasuring about 197 sq ft at Sector 37 C, Gurgaon,
Haryana in Elvedor, for a basic sale price of 7760 /- sq ft. and total sale
consideration of Rs. 20,68,234 /-,

That they purchased the upcoming commercial unit under construction
linked plan and which was to be paid frem time to time till the
possession of the unit, Thereafter, a flat builder buyers' agreement
12.02.2014 was executed hemrgen the parties.

That as per clause 11(a) of ﬂl.ﬁ‘:ggreement the builder agreed to

complete the project in Eﬂmﬁ%ﬂi%mthe date of execution of bullder
o Ll :

buyer agreement. /u a 'iJ"“L"T"

That the res pﬂnd{!ﬂ /has bréached by delaying the project as the
booking was ::Iﬂn: Eiﬁ 13 09,2012, and the builder buyer agreement was
executed on 12&3.&:114 The project will be handed over within 60
months by the respondent but till date no.construction has been done.

That the mmplainant"!s;ijﬂﬂat'é have made a payment of Rs. 17,07,480/-
on various dates.

That the mmplal%igl c%pt&'tfgd 1“5}&? é@ig:umfent for refund several

times and made several calls and sent several mails continuously but
the respondent ur'ftﬁ.empiﬂjﬂ&ﬂﬂ did not reply to any call or mails,

That after no response the complainants on 08.09.2020 went to the site
to see the status of construction but was in a shock to see that only the

structure is standing on the site and no work was goin gon.

That the intention of the respondent and their officers and directors
was malafide right from the beginning and has been aimed to cheat the

complainants.
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11. That the respondent has committed breach of trust and have cheated

the complainants. They would not have made the payments of the said
amount but for the reorientations and promises made by respondent
and their directors and officers the complainants kept paying the
instalments as and when demanded.

12. That the respondent has mis-appropriated the said amount paid by
them and therefore, are liable to be prosecuted under the provisions of

law.

13. That, accordingly, the cumpiéfqﬁﬁ&i}é left with no other option except
to file the present l:urnpiajnt;'ﬁé;ifﬁmplainants are seeking refund of
his money along mﬂ;L dhtﬂrm anq mmpensatmn by way of this

complaint. ﬁ'"ﬂ 4 O\ 2\

C. Relief sought by tﬁé‘ﬁnmplalnantg 15

3 |
e |

I
14. The cumplatnanm‘hﬂw scrﬂght fn]]uwing ra}iﬂf{sj

(i} Directthe resfn‘b@p&t«-tp Iefnnc{'hnvggfﬂuﬂt of Rs. 17,07,480 /- paid
by complainants along with interest @ 24% per annum.
(if) Direct the respondent to pay compensation of Rs. 10 Lacs for

mental agunyq M@%&luﬁs’n Fopportunity as per the Act.
Reply by respondent:

The respondent by way of written reply made following submissions:

15. That unit no. E-205, in tower- Evita situated in the said commercial
project, which had been allotted to the complainants by the respondent
company for a total consideration amount of Rs. 21,65.834 /= vide
allotment letter/ retail buyer agreement dated 13.02.2014 on the terms
and conditions mutually agreed by the parties.
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16. The said project is a commercial project being developed on two acres

17.

of land situated at Sector 37-C, Gurugram, Haryana and comprises of
retail and studio apartments. The foundation of the said project vests
on the joint venture agreement executed between M /5 Prime IT
Solutions Pvt. Ltd, and Imperia Structure Pvt. Ltd. lying down the
transaction structure for the project and for creation of SPV company,
named and styled as "Imperia Wishfield Pvt. Ltd.". Later, collaboration
agreement dated 06.12.2012 as_executed between M/s Prime IT
Solutions Private Limited [muﬁ%ﬁ]ﬁnd M/s Imperia Wishfield Pvt.
Ltd. (on the second part). Intﬁ%@ﬁthe said collaboration agreement,
the second party i.e, Imperia Wishfield Pyt. Ltd was legally liable to
undertake co nstructiﬁii; arfﬂﬁexﬁialup:ﬁiﬂt of the project at its own costs,
expenses and res-_ﬁ'q.l_i'.t_ﬁ in the manner it deems fit and proper without
any obstruction and -interfe’:"ﬁ_-l"m_a from any other party. The referred
collaboration agﬁ!gémint has been signed by representative of M /5
Prime IT SuEutiun‘r.'Eﬁﬁ'glﬂ Limited and lmﬁe:'ia Wishfield Pvt. Ltd.
Suffice to mention her&”t]:atuﬂ’?f{ q'a]egﬁahl: date i.e, 06.12.2012 on
which the mllabqraﬁnn\ﬁﬁ?&fn&ent"ﬁfas signed, there are common
directors in both éhe& cﬂﬁ_pihi&s &1..1:';3'-5?5 Prime IT Solutions Private
Limited and M/s I-l:‘.ng';e_r.i'a WJE]‘IHEIJP:':!L _Ltﬁ.

That a clear reference of the said collaboration agreement has been
given in the said allotment letter/ retail buyer agreement executed
between the complainants and the respondent. In the said agreement |t
is distinctly mentioned that "Prime IT Solutions Private Limited", a
company incorporated under the provisions of Companies Act, having
its registered office at B-33, First Floor, Shivalik Colony (Near Malvi ya
Nagar), New Delhi-110017, has been granted licence No. 47/2012 by
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the Director General, Town and Country Planning, Haryana in respect

of project land and the respondent company is undertaking
implementation of project based on the basis of said collaboration

agreement.

That in the above collaboration agreement, M/s Prime IT Solutions
Private Limited represented and confirmed to the Imperia Wishfield
Pvt, Ltd. that it has already obtained Letter of Intent ("LOI") from the
Department of Town and Country Planning, Government of Haryana on
24.05.2011 and suhsequenrlicga‘ﬁajgﬂm the Department of Town and
Country Planning, Envernmen‘t‘ﬁﬂ‘-!ﬁf)rana as necessary for settingup a
commercial project gpr ﬂ;ﬁﬁn&gﬁ[ﬁmﬁng 2.00 acres in the revenue
estate of Village @ﬁﬁhw 37 E[ﬁumgram on 12.05.2012
along with the Euﬁ:-ﬁgjflan. (License No. 47 qﬁﬂ‘a 2, dated 12.05.2012).
The building pl&hsnh# the sajd pmjar:t ‘being-developed under above
mentioned license ‘iﬂ:-l‘vl'? of 2012 were approved on 25.06.2013. It is
pertinent to menti ﬁn ﬁh}&ﬂlat even hefﬂre fhe execution date of above
referred cﬂliahurauun*-aﬁ"em_ent between M/s Prime IT Solutions
Private Limited and Imperia Wishfield Pvt. Ltd., both these companies

were under the s%%r;anﬁgﬁ&ﬁn%fy:l directors.

Further, it is also relexiaqtrm me;mun here that in terms of compromise
dated 12.01.2016 a {IEEFEE shEEI: was prepared on 21.01.2016 in a suit
titled M/s Prime IT Solutions Pvt. Ltd. Vs Devi Ram & Imperia Wishfield
Pvt. Ltd. As per this compromise, both M/s Imperia Wishfield Pyt. Ltd,
and M/s Prime IT Solutions Pvt. Ltd. apart from other points, agreed to
take collective decision for the implementation of the project and all
expenses related to the project would be jointly incurred by both the

Page 7 of 20



ﬁHARERA

=2 GURUGRAM Complaint No. 4942 of 2020

20,

21.

22,

parties from the dedicated project account which would be in the name
of "M/s Imperia Wishfield Limited Elvedor Account.”

That the said project suffered a setback on account of non-cooperation
by aforesaid |V Partner Le. Prime IT Solutions Private Limited as major
part of the collections received from the allottees of the project have
been taken away by said |V partner.

That for the proper adjudication of the present complaint, it is
necessary that M/s ane JT S;ﬂutiuns Pvt. Ltd. be arrayed as a
".;passed without hearing the said
necessary party is clearjautﬁlﬁé" ﬁx‘nv& prejudice to the answering
respondent’s rights; %D*{,ﬁﬁﬂ!ﬁ"iirﬂlsﬂ in contrary to admitred
understanding he;‘:%n' the parties:as contained in the decree dated
21.01.2016. B f

It was suhmitts—dlgﬁ n. e{?u#b ]4 [q{l it is) mept[nned and duly agreed
bythecumplmna&sgu‘ gr& If 'FJ

.F J.

"11. (a) SCHEDULE . POSSESSIO) {OF THE SAID UNIT:

The Company base‘n‘ﬁai:hmﬂw,pmm and estimates and
subject to _all Jus 4] endeavors. to  complete
mn:trucﬁaé[ e Said b id Unit within a period of
sixty (60) months from the date of this agreement unless there
shall be delay or failure due to department délay or due to any
circumstances beyond the power and control of the Company
or force majure conditions including but not limited to reasans
mentioned in clause 11(b) and 11{c) or due to failures of the
Allotteefs) to pay in time the Total Price and other charges and
dues/payments mentioned in this Agreement or any [failure on
the part of the Allottee(s) to abide by all or any of the terms and
conditions of this Agreement. In case there is any delay on the
part of the Allottee(s) in making of payments to the Company
than notwithstanding rights available to the Company
élsewhere in this contract, the period for implementation aof the
project shall also be extended by a span of time eguivalent to
each delay on the part of the Allottee(s) Company".
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23. In view of the above said, the respondent company had intended to

complete the construction of the allotted unit on time, It is pertinent to
mention that the respondent company had successfully completed the
civil work of the said tower /project, and the finishing work, MEP work
is remaining of these towers, which is going on and the respondent
company is willing to complete the same within next six to twelve
months of period. However, the delay in handing over the project has

accurred due to certain force majeure circumstance, inter alla includes

to its respective allottee(s)
OC on the said project, .

o “}‘.-

e L R

24. That, it is reievarpf;.‘ﬁ é;ﬁﬂ;ﬁ@h:ﬁgﬁgweml allottees have
withheld the rernhff‘:i.f‘ g payments, which i$ further severally affecting

the financial health of the respondent company and further due to the
force majeure cbn;llﬁrz:-ns- and circumstances/reasons, which were
beyond the control n’FQﬁﬂ respondent.company as mentioned herein
below, the construction WDﬂ{S gquglajred at the said project. Both the
parties i.e. ﬂ']E in EE] .,ﬂs the respondent company had

contemplated atth Ml hﬁe&ignmg the allotment
letter /agreement that some delay mlght have accurred in future and

that is why under” the f'DI'C.E".I'.[Il'HTéurE clause as mentioned in the
allotment letter, it is duly agreed by the complainants that the
respondent company shall not be liable to perform any or all of its
obligations during the subsistence of any force majeure circumstances
and the time period required for performance of its obligations shall
inevitably stand extended. It is unequivocally agreed between the
complainants and the respondent company that the respondent
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company is entitled to extension of time for delivery of the said unit on

account of force majeure circumstances beyond the control of the

respondent company and inter-alia, some of them are mentioned herein

below:

(i)

(ii)

(iii)

That, the respondent company started construction over the said
project land after obtaining all necessary sanctions/approvals/
clearances from different state/central agencies/authorities and
after getting building plan appraved from the authority (all in the
name of prime it) and ﬁai’&bﬁtﬁe project as "Elvedor Retail.” The
respondent company hﬂ«mﬂved applications for booking of
apartments in the said ?rpiee%br?arlnus customers and on their
requests, the E&ﬁﬁhnﬁent,mmﬂw aﬂgﬁ;&me under-construction
aparﬂnentsf"uﬁilﬂ( to them. \

That, owing i@@regd@f&g air pollution levels in Delhi NCR, the
Hon'ble Eupl’fgﬁie"&mﬂ-t drd&iect!a ban on construction activities in
the region from November 4, 2019, onwards, which was a blow to
realty develuurEM_ﬂfé'my;EhgAif_{?uﬁﬂ ty Index (AQI) at the time
was running abgve Hﬂﬂgwhiﬁh k__;.s,;:nnsidared severely unsafe for
the city dwellers. Fuhmﬁiiiﬂg the Central Pollution Control Board
(CPCB) declaring the AQI levels as not severe, the 5C lifted the ban
conditionally b [ief’:ém‘be"r? 2019 allowing construction activities
to be carried out between 6 am and 6 pm, and the complete ban
was lifted by the Hon'ble Supreme Court on 14th February, 2020,
That, when the complete ban was lifted on 14th February 2020 by
the Hon'ble Supreme Court, the Government of India imposed
National Lockdown on 24th of March, 2020 due to pandemic
LOVID-19, and conditionally unlocked it in 3rd May, 2020,
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(iv])

However, this has left the great impact on the Procurement of
material and Labour. The 40-day lockdown in effect since March
24, which was further extended up to May 3 and subsequently to
May 17, led to a reverse migration with workers leaving cities to
return back to their villages. It is estimated that around 6 lakh
workers walked to their villages, and around 10 lakh workers are
stuck in relief camps. The aftermath of lockdown or post lockdown
periods has left great impact and scars on the sector for resuming
the fast-paced cnnstnicmir ﬁ-:hteving the timely delivery as
agreed under the "M!ﬂﬁﬁ%ﬁﬁﬂter “(That inbaly, after obtaining
the requisite sa.nﬂ{nns Hh‘:t approvals from the concerned
Authorities, the a‘e:‘gpundejvnt' ‘company had commenced
mnstrumnnmﬁrﬁ and arranged for the nécessary infrastructure
including Iabm;r plants and machinery, etc. However, since the
construction work was hated and could ngt be carried on in the
planned manilli:nfd\:ifﬂin the force rgﬁawa circumstances detailed

above, the said fﬁﬂam;ﬁm’tﬁﬂm-mfhe utilized and the labour

was also left to idle resuttlngm‘fnuunting expenses, without there
being any ers : %n%tyu&qn wér_h:. Further, most of the
construction matériﬁ, Lwhlich was purchased in advance, got
wasted/deteriorated causing huge monetary losses. Even the
plants and machineries, which were arranged for the timely
completion of the construction work, got degenerated, resulting
into losses to the respondent company running into crores of
rupees,

Moreover, it is also pertinent to mention here that every year the
construction work was stopped / banned / stayed due to serious
air pollution during winter session by the Hon'ble National Green
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(v)

Tribunal (NGT), and after banned / stayed the material, manpower
and flow of the work has been disturbed / distressed. Every vear
the respondent company had to manage and rearrange for the
same and it almost multiplied the time of banned / stayed period
to achieve the previous workflow. The orders already placed on
record before this Hon'ble Bench.

The real estate sector so far has remained the worst hit by the
demonetization as most of the transactions that take place happen
via cash. The sudden hénhﬁﬁﬂaﬁﬂﬂ and Rs 1000 currency notes
has resulted ina sztuat[mﬁm-&d or no cash in the market to be
parked in real Esytfdﬁsﬁ

an abrupt fail,{n"i‘: tﬁﬂ __mxaﬂms'.s all budget categories,
Owing to Itartﬁ‘igﬁjenessr_as an ‘@conomic event, demonetization
brought a Iui uﬁc{mﬁlﬁiﬁn u.nl:ﬂrtmnt},r ani:L most of all, - especially
when it cama to t’he‘rﬂﬁalw sector. No doubt, everyone was affected
by this rad:ldql.m_gsure, and initially all possible economic
activities slﬂweﬂ?ﬁdiim-:ﬁi'gﬁﬁkfﬂﬁent, which also affected the
respondent cnmpanf‘m'-;:* gi"e-at extent, be it dally wage
dlsbumemen%t%pnﬁh;rw%ﬁé Maﬂﬁmnmmun and day-
to-day activities, since *.:nnﬁl;rur:ﬁun invplves a lot of cash
payment/transactions atsitefof séveral activities.

It is a well-known fact that there is extreme shortage of water in

HIE has subsequently translated into

State of Haryana and the construction was directly affected by the
shortage of water. Further the Hon'ble Punjab and Haryana High
Court vide an Order dated 16.07.2012 in CWP No. 20032 of 2009
directed to use only treated water from available Sewerage
Treatment Plants (hereinafter referred to as "STP"). As the
availability of STP, basic infrastructure and availability of water
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from STP was very limited in comparison to the requirement of

water in the ongoing constructions activities in Gurgaon District, it
was becoming difficult to timely schedule the construction
activities. The availability of treated water to be used at
construction site was thus very limited and against the total
requirement of water, only 10-15% of required quantity was
available at construction sites.

That, owing to the above said force majeure circumstances and reasons
il

beyond the control of thh. ent company, it was extremely
necessary to extend the lntentl&],,dﬁﬁ’ of offer of possession mentioned

in the allotment }etter.

Copies of all the I:EJ]EW'EH‘I: dnpumen’ﬂi h-'wt been filed and placed on
record. Their authaﬁtl.fity is not in dispute. Hm the complaint can be
decided on the f ﬂﬁ.-sé uhﬂl%utbd tf]]ﬁ:ﬁli‘lEl‘ltS and submission

ma::lﬂE:l}.l’t]&'ma'Fllillrl'ikﬁ‘:‘.1k ‘[ ]

E. Jurisdiction of the %‘ﬁ% 1.»-**

27.

28,

e
The authority has terntn“i‘lafas ﬁéil as subject matter jurisdiction to

adjudicate the prﬁ mﬁpw f?.thé reasons given below.
E.1  Territorial furlsd]a:tlpn

As per notification no. 1;’92;’201? 1TEF dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for
all purpose with offices situated in Gurugram. In the present case, the
project in question is situated within the planning area of Gurugram
district. Therefore, this authority has complete territorial jurisdiction to
deal with the present complaint.
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29,

30,

HARERA

E.Il  Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11({4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations
made thereunder or to the allottees as per the agreement for
sale, or to the association of oliottges, as the case may be, till the

conveyance of all the apartr .plim or buildings, as the case
may be, to the allottees, orthi areas to the association
of allottees or the mmpetﬂ] . as the case may be;
Section 34- Funmwm%i@mm_‘

34( ofthe Arrﬁ@yﬁﬁﬂﬁﬁﬁﬁiﬂm af the obligations
cost upon thé promoters, the aillotters and the real estate
agents undar Ehis Act and the rules and r’uyuh:ﬁﬂm mutde
thereunder,

So, in view of the p_rwisin ns of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of uhhgatl ons h}r ’ghe prnmnter leavlng aside compensation

which is to be dex:ided hjr the adjudimnng officer if pursued by the

complainants atalaterﬂtageﬂ Ty A

F. Findings on the oi]&tfbni ralﬂ tﬁe resptmdent-

F.1 Objection regardlng non ]uinder of Mg‘s Prime IT Solutions Pvt. Ltd.

31,

as a party.

While filing written reply on 31.01.2022, a specific plea was taken by
the respondent with regard to non-joining of M/s Prime IT Solutions
Pvt, Ltd. as a party in the complaint. It is pleaded by the respondent that
there was joint venture agreement executed between it and M/s Prime

IT Solutions Pvt. Ltd., leading to collaboration agreement dated
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06.12.2012 between them. On the basis of that agreement, the
respondent undertook to proceed with the construction and

development of the project at its own cost. Moreover, even on the date
of collaboration agreement the directors of both the companies were
common. A reference to that agreement was also given in the letter of
allotment as well as buyers agreement. So, in view of these facts, the
presence of M /s Prime IT Solutions Pvt. Ltd. as a respondent before the
authority is must and be added as such. But the pleas advanced in this
regard are devoid of merit Hu doubt there is mention to that
collaboration agreement in the huye I's agreement but the complainant
allottee was nota parl}r to that dncumf.-nt executed on 06.12.2012. If the
IT Solutions would have bﬂen a ne::ess.ary part_‘,-' then it would have
been a signatory to tﬁe ﬂu yer ;;g”r;;mm executed between the parties
on 12.02.2014 i.e, after signing of collaboration agreement. The factum
of merely mentioning with regard to collaboration agreement in the
buyer's agreementf du:es not ipso facto shows that M/S Prime IT
Solutions Pvt. Ltd. shnll.lfd have been added as a respondent. Moreover,
the payments against the allotted units were received by the
respondent/builder, S0, takln g mtu consideration all these facts it
cannot be said that jnining of M/s Prime IT Solutions Fvt Ltd. as a
respondent was must and the authority can proceed in its absence in
view of the provision contained in Order 1 Rules 4 (b) and 9 of Code of
Civil Procedure, 1908,

F.Il Objection regarding force majeure conditions:

32. The respondent-promoter has raised the contention that the
construction of the tower in which the unit of the complainants is

situated, has been delayed due to force majeure circumstances such as
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G.

orders of the NGT, High Court and Supreme Court, demonetisation, govt.
schemes and non-payment of instalment by different allottee of the
project but all the pleas advanced in this regard are devoid of merit,
First of all, the possession of the unit in question was to be offered by
12.02.2019. Hence, events alleged by the respondent do not have any
impact on the project being developed by the respondent, Moreover,
some of the events mentioned above are of routine in nature happening
annually and the prometer is required to take the same into
consideration while launchin, g the project. Thus, the promoter
respondent cannot be given any le menf::,r on based of aforesaid reasons

and it is well settled principle that a person cannot take benefit of his

e R i

OWR Wrong. o

Entitlement of the complainants for refund:

(i) Direct the requlﬁl t tg reﬁumﬁ an amﬂuprﬂtﬂs. 17,07,480/- paid

by co mp!ainant&,&ibﬁg ﬂpitq lrﬁergst @ 245@{:&1‘ annum.

33. The complainants hnukeiauglt in the grn}e-::l: of the respondent named

as "Elvedor” situated atsqg;&r 87C, Gurgaon, Haryana for a total sale
consideration nf‘,gllg 2068234 /= They paid an amount of Rs
16,36,197 /-, A buyer's agreement was executed between the parties on
12.02.2014 and due date possession in accordance with the terms
comes out to be 12.02.2019. As of now, neither OC has been obtained
nor possession has been offered. The due date of possession has been
calculated in accordance with clause 11(a) of the agreement. According
to the aforementioned clause, the construction of the said unit was to
be completed within a period of sixty (60) months from the date of this

agreesment.
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34.

35.

36,

Thus, keeping in view the fact that the allottee- complainants wishes to
withdraw from the project and is demanding return of the amount
received by the promoter in respect of the unit with interest on his
failure to complete or inability to give possession of the unit in
accordance with the terms of agreement for sale or duly com pleted by
the date specified therein, The matter is covered under section 18{ 1) of
the Act of 2016. The due date of possession as per agreement for sale as
mentioned in the table above is 12.02.2019 and there is delay of 1 years

i

10 months 12 days on the d&t& ing of the complaint,

n certificate of the project where
the unit is situated has,-__iﬁﬁ a!:{'m ‘nh‘tﬂinsd by the respondents-
promoter. The ausﬁﬁﬁ' gﬁ tﬁé ?:Peﬁth ':h*ah the allottee cannot be
expected to wait enﬁﬁsl_v for taking possession of the allotted unit and

The occupation ;:Erﬁﬁ{:atefn

for which he h?g;i[ﬁaid a g}nﬁide_mqle amount towards the sale
consideration and as observed by Honble Supreme Court of India in
Ireo Grace Realtech Pvt. Ltd. Vs, ﬁb!::i;héig Khanna & Ors, civil appeal
no. 5785 of 2019, decfuﬁf.g'_'i&n_::l ;uét.gﬂz 1

.. The oceny .l'-!qb.'e even as on date,
which cfear ﬁrﬂr&- The allottees
cannot be ;E mﬂaﬁmte{p‘ for possession of the

aparements pﬂnmﬂ to norean they be bound to take the
apartmen Eﬁ’n P#ri.s‘-e.l ﬂ pijg;{:;t.._..__,.".

Further in the judgement of the Hon'ble Supreme Court of India in the
cases of Newtech Promoters and Developers Private Limited Vs State
of U.P. and Ors. (2021-2022(1)RCR(Civil),357) reiterated in case of
M/s Sana Realtors Private Limited & other Vs Union of India & others
SLP (Civil) No. 13005 of 2020 decided on 12.05.2022. it was observed

25. The unqualified right of the allottee to seek refund referred
Under Section 18{1)(a) and Section 15{4) of the Act is not
dependent on any contingencies or stipulations thereof, It appears
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37,

38.

39.

that the legislature has consciously provided this right of refund
on demand as an unconditional absolute right to the allottees, if the
promaoter fails to give possession of the apartment, plotor building
within the time stipulated under the terms of the agreement
regardless of unforeseen events or stay orders of the
Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promoter is under an obligation to
refund the amount on demand with interest at the rate prescribed
by the State Government Including compensation in the manner
provided under the Act with the proviso that if the allottee does
not wish to withdraw from the project he shall be entitled Jfor
interest for the period of delay tilt-handing over possession at the

rate prescribed, (b,

The promoter is respnnsibl%fiéighbhl{gatiuns, responsibilities, and
’ :ﬁ . f‘-;_.\_
functions under the provisions \ofi the Act of 2016, or the rules and

'
5

regulations made c?p{qﬁw&?ﬁ'ﬁiw,a\s per agreement for sale

under section 11 lfﬂ 'The;ﬁ%fﬁdﬁrr.hasﬁfalltﬂ@tu complete or unable
to give possessio A ﬁif e unitin aﬁg{ﬁfﬁnu wllﬂ;ﬂ:te terms of agreement
for sale or duly L%ﬁe}e& hj'n.t l:!fé d tesspeﬁlﬁétf therein. Accordingly,
the promoter is liaﬁjﬁé  to the aﬁntl_:_!e.;:s hewishes to withdraw from the
project, without prej MIWMEHET remedy available, to return the
amount received by h im‘ﬁ'f‘l;oépéﬁ'f.hf-iﬁé unit with interest at such rate

as may be prescribed,

This is without p;wuaice tu aﬁ;..f. ‘uﬁlﬁi_'--r_?mled_y available to the allottee
including compehsation forwhich' he / may file an application for
adjudging compensation with the ad|udicating officer under sections 71
& 72 read with section 31(1) of the Act of 2016,

The authority hereby directs the promoter to return the amount
received by him i.e., Rs. 16,36,197 /- with interest at the rate of 10.35%
(the State Bank of India highest marginal cost of lending rate (MCLR)
applicable as on date +2%) as prescribed under rule 15 of the Haryana
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Real Estate (Regulation and Development) Rules, 2017 from the date of

each payment till the actual date of refund of the amount within the
timelines provided in rule 16 of the Haryana Rules 2017 ibid,

(ii]) Direct the respondent to pay compensation of Rs. 10 Lacs for
mental agony, harassment and loss of opportunity as per the Act,
40. The complainants in the aforesaid relief are seeking relief w.r.t
compensation. Hon'ble Supreme Court of India in civil appeal nos. 6745-
6749 of 2021 titled as M /s Newteph Promoters and Developers Pvt. Ltd.
V/s State of UP & Ors. {Demdad ;},m,ﬂ 2021), has held that an allottee
is entitled to claim mmpenm;‘ﬁﬁ'iu r sections 12, 14, 18 and section
19 which is to be demdad’sby th éﬂjudicaﬂng officer as per section 71
and the guantum of compensation ih_all be adjudged by the adjudicating
officer having duégﬁgard to the factors mentioned in section 72. The
adjudicating officét |has ‘exclisive jurisdiction to deal with the
complaints in resﬁ.ﬁi'-jl: ﬁfcu:n pensation. 'ﬂ'l&fl%fﬁré the complainants are
advised to apprﬂaﬁfﬁhé‘&mﬂdtuﬁﬂ@ afﬁﬁe'hfnr seeking the relief of

x\ __rl'] . i

compensation. - = ,_; G

H- D[]‘EI’.’I:IHDE ﬂfﬂ!E A‘I.ll:l]uﬂt}r-. = TN 9
' _'H_ 1... {: "._

41, Hence, the authority here‘::-y passe; this order and issue the following
directions under-section 37 of the Act to' ensure compliance of
obligations cast upon the promoters as per the functions entrusted to

the Authority under Section 34(f) of the Act of 2016:

i) The respondent is directed to refund the amount i.e., Rs.
16,36,197/- received by it from the complainants along with
interest at the rate of 10.35% p.a. as prescribed under rule 15 of
the Haryana Real Estate (Regulation and Development) Rules,
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2017 from the date of each Payment till the actual date of refund of
the amount.

ii)The respondent is further directed not to create any third-party
rights against the subject unit before full realiza tion of the paid-up
amount along with interest thereon to the complainants, and even
if, any transfer is initiated with respect to subject unit, the
receivable shall be first utilized for clearing dues of allottee-
complainants.

0 "Eh respondents to comply with the
.': f .4 3

\
TUEer-al

would follow. //».-: LAV }a
> -"a?‘“fn'*-'-
42. Complaint stands P08 fi. "0\

43. File be tunsigneiftﬁ:t@e reg }l;q.r. rr

~ (Ashoks an)
N Membpger

;n.? -
Haryana Real EstateWMhnnm Gun:gra

kJLJJ'{t .|'f 1|fr—'-' f
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