i HARERA
& GURUGRAM Complaint no. 923 of 2019

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : | 923 0f2019
First date of hearing:  18.07.2019
Date of decision : | 18.07.2019

Mr. Ranbir Singh Kanwar
R/o0 43, Madhya Marg, 1+ floor, DLF Phase-II,
Gurugram-122022, Haryana Complainant

Versus

M/s Ansal Housing and Construction Limited
Registered Office: 606, 6% floor, Indra Prakash,
21 Barakhamba Road, New Delhi, Central

Delhi-110001 Respondent

CORAM:

Shri Samir Kumar Member

Shri Subhash Chander Kush Member

APPEARANCE:

Ms. Vridhi Sharma Advocate for the complainant

Ms. Meena Hooda Advocate for the respondent
ORDER

1. A complaint dated 07.03.2019 was filed under section 31 of
the Real Estate (Regulation and Development) Act, 2016 read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 by the complainant Mr. Ranbir
Singh Kanwar against the promoter M/s Ansal Housing and
Construction Limited on account of violation of clause 31 of

the apartment buyer’s agreement executed on 06.05.2013 for
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unit described below for not giving possession by the due date
which is an obligation of the promoter under section 11(4)(a)

of the Act ibid.

2. Since the apartment buyer’s agreement has been executed on
06.05.2013, i.e. prior to the commencement of the Real Estate
(Regulation and Development) Act, 2016, therefore, penal
proceedings cannot be initiated retrospectively. Hence, the
authority has decided to treat the present complaint as an
application for non- comphance ofstatutory obligation on part
of the promoter/respondent 1r1 terms of section 34(f) of the

Real Estate (Regulatlon and Development) Act, 2016.

3. The particulars of the cor_nplaint case are as under: -

1. |Name and location of the project | “Ansals Highland Park”,
Sector 103, Gurugram

2. | Nature of real estate project Group housing colony
2 Project area 11.7 acres
4. | RERA registered/ not registered |16 of 2019 dated
§ 3 01.04.2019
5. |Reviseddate . Cinn 30.11.2021
6. | DTCPlicense ' 32 0f2012
7. | Unitno. STRLC 0802
8. Unit area 1762 gq. ft.
9. | Date of booking 24.07.2012

(Date of signing of
application form, as per
agreement, page 28 of the
complaint)
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10. | Date of apartment buyer’s 06.05.2013
agreement
11. | Total consideration Rs.91,19,461.08/-
(as per annexure C-3,
page 45 of the complaint)
12. | Payment plan(page 43) Construction linked plan
13. | Total amount paid by the Rs.91,15,115/-
complainant (as per annexure C-3,
page 45 of the complaint)
14. | Due date of possession as per 06.11.2017
clause 31- 48 months from'date of | Note: No building plan
execution of agreeme__r___it*i- approval or
(06.05.2013) or date of obtaining | environment clearance
all required sanctions and or other approvals have
approval necessary for been attached in the
commencement of construction, | file. Therefore, the due
whichever is later+ 6 months date is calculated from
grace period. the date of execution of
142 agreement.
15. | Delay in handing over possession | 1 year 8 months 12 days
till 18.07.2019 (date offdecision]
16. | Penalty clause as per clause 37 Rs.5/- per sq. ft. per

apartment buyer’s agreement
dated 06.05.2013

month of the super area
for the period of delay

4. The details provided above have been checked on the basis of

record available in the case file which has been provided by

the complainant and the respondent. An apartment buyer’s

agreement dated 06.05.2013 is available on record for the

aforesaid unit. The possession of the said unit was to be

delivered by 06.11.2017 as per the said apartment buyer’s

agreement. The promoter has failed to deliver the possession

AUTHENTICATED

GURBACHAN KAUR

WiGaL OFFICER

Page 3 of 16




HARERA

GURUGRAM Complaint no. 923 of 2019

mm

of the said unit to the complainant by the due date. Therefore,

the promoter has not fulfilled its committed liability as on date.

Taking cognizance of the complaint, the authority issued
notice to the respondent for filing reply and for appearance.
The case came up for hearing on 18.07.2019. The reply has
been filed on behalf of the respondent on 25.03.2019 and the
same has been perused. N,

Brief facts of the complaint \\ \;-

The complainant subm1tted that he had booked a unit in the
project of the respondent namely ‘Ansal Highland Park’
located at Sector-103, Gurugram. It is submitted that the
respondent undertook to provide the possession of the flat by
May 2017 but the respondent has failed to provide the
possession of tﬁe allotted flat. It is further submitted that the
project has been on halt for several years for the reason best
known to the résp'dnﬁent and the respondent has not even
provided any cielay : compe’nsaﬁon as contemplated in the
buyer’s agreement to the complainant till date even after delay
of more than 1.5 years and on the other hand the respondent
had charged exorbitant rate of compoundable interest for any
delay payment in instalment.

The complainant submitted that in lieu of the application for

booking the complainant was forced to make payment of Rs.
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12,83,280/- to the respondent company in the form of booking
amount,

8. The complainant submitted that the respondent company
accepted the said application for allotment of flat and flat
buyer’s agreement (hereinafter called as “buyer’s agreement”)
dated 06.05.2013 was executed between the party inter-se for
allotment of the above _men.__:t‘io.ned flat for total consideration
of Rs. 88,63,550/-. It is submitted that the complainant had
already paid a considerable amount towards the allotment of
the flat along w1th apphcatlon and therefore was in no position
to decline any of the terms and conditions stipulated in the
agreement. f

9. The complain‘éiﬁ su.l')mitted that as per the buyer’s agreement
dated 06.05. 2013 the respondent company undertook to
deliver the possessmn of the flat within 48 months from the
date of signing of buyer’s agreement that is, from 06.05.2013
and deliver by 06.05.2017.

10. The complainant submitted that the respondent being the
promoter of the project, undertook to provide the possession
of the flat within 48 months. But till date the respondent far
from providing the possession, has not even completed the
construction of the project. It is submitted that the due date of

providing possession was in the year 2017, but even after
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lapse of more than 1.5 years the respondent is unable to
provide possession of the Flat,

The complainant submitted that the respondent company is in
receipt of complete sale consideration to the tune of Rs.
91,15,115/- but still till date the respondent company has
failed to complete the project and provide the due possession
of the flat.

The complainant submlttedthat ;he terms and conditions of
the apartment buyer’s agI;eement are the result of the upper
hand of the reépbfident :"t;'g;e'r the complainant in the whole
transaction, as the respdndenf was already in receipt of
substantial amount of sale consideration before even
execution of b.u‘yér's agreement. It is further submitted that
under the terms and conditions of the buyer’s agreement, the
respondent had the arbitrary :power to charge exorbitant rate
of compoundjable 1nterest to the tune of 24% per annum in
case of default in making payment of the instalments. Apart
from charging the interest respondent company on its sole
discretion also had the power te cancel the
allotment/agreement and forfeit the earnest money i.e. 20% of
total sale consideration and on the other hand, there was
meagre compensation provided to the complainant under the

buyer’s agreement for the delay in providing possession of the
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apartment to the tune of Rs. 5/- per sq. ft. of the super area per
month.

The complainant submitted that the said clauses are unilateral
as the respondent has only tried to save itself from
compensating the complainant in case of a delay in completion
of the project and in giving the possession of the flat to the
complainant. The respondent has only tried to considerably
limit its own liability and_ﬁ_}‘irf?poeei'-unfair and arbitrary interest
on the complainantin order to grab his hard-earned money.
The complamant submltted that the respondent company had
arbitrarily charged the compldlnant an.exorbitant rate of
interest and had procured the hard-earned money to the tune
of Rs. 50,789.05.

The complainant submitted that the respondent remained
silent on the non-delivery of the possession and failed to
intimate any "date of granting possession to the complainant
nor of the stage of constructlon Thus, left with no other option
the complainant has approached this authority seeking
intervention of this authority.

The complainant has relied on the judgment by Hon’ble Apex
Court in the case of the Fortune Infrastructure and Ors
versus Trevor D’Lima and Ors. and in the present case it is

essential that the hon’ble authority may direct the respondent

(

AUTHENTICATED

GUREACHAN KAUR
LEGaL DIFICER

Page 7 of 16




8 HARERA

16.

i

[ AUTHENTICATED

l GURBACHAN KAUR

weolt GURUGRAM Complaint no. 923 of 2019

to immediately provide possession of the allotted flat along

with delay compensation.

Issues to be decided

The relevant issues as culled out from the complaint are:

ii.

Whether there has been failure on the part of the
respondent in delivering the allotted flat/apartment to
the complainant mzithi_:&r;égéstipulated time period?

Whether the comp]amant is entitled to immediate
possession of the apartment along with interest for the

delay period and at what rate?

Relief sought

The complainant is se:eking the following reliefs:

i.

ii.

Direct the 'lc'esﬁopdept to gfant immediate possession of
the residential éiﬁéart.ment bearing no. STRLG - 0802 to the
complainant along with compensation for delay at
prescribed rate of interest; and

May pass any other orders as the hon'ble authority deems
fit.

Interim Relief
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ili. Direct the respondent to maintain the status qua of the
allotted apartment and to not create any third-party
interest; and

iv. Direct the respondent to not cancel the allotment of the
complainant.

Respondent’s reply

18. The respondent submitfe% that the interest for the alleged
delay demanded by the complamant is beyond the scope of the
buyer’s agreement. .Tb@e;-’“’c;_‘cirh_pl_a_inan_t? cannot demand any
interest or corqpensatiOns-Beyon.d the terms and conditions
incorporated in the buyer’s agreement.

19. The respondent submitted that in view of clause -31 the
respondent was required to handover the possession within a
period of 48 months from the date of execution of agreement
or within 48 months from.ihe date of obtaining all the required
sanctions and approval necessary for commencement of
construction, whic.hgzye\r is later; subject to timely payment of
all the dues by buyer and subject to force majeure
circumstances as described in clause-32. [Note- The
respondent has wrongly mentioned “42 months”. As per
clause 31, it is 48 months]. Further, it is also clearly
mentioned in clause 31 of the agreement that there shall be a

grace period of 6 months allowed to the developers over and
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above the period of 48 months as above in offering the
possession of unit. It is further submitted that the respondent
had applied for registration with the authority of the said
project by giving afresh date for offering of possession.

20. The respondent submitted that complainant is not entitled to
have the refund as well as get 24% interest as alleged, because
the project is delayed_.d_uﬁé_; to.many force majeure factors,
which were beyond the }ébﬁt’rjol of respondent company. It is
also submitted that the construction work of the project is in
full swing on full mode and the work will be completed within
prescribed time period és given by the respondent to the
authority. It 1s sulﬁ;mit_fedthag@ respo;ndept is not liable to pay a
nominal compensation of Rs 5/; per sq feet per month for is
delayed period beééﬁSe the p:rojéct delayed due to many force
majeure factors, which were Beﬁrdnd the control of respondent
company.

21. The respondent submitted that the construction work of the
project is in full swing and the work will be completed within
prescribed time period as given by the respondent to the
authority. The respondent started the construction after
getting due approvals /sanctions from the Government

authorities and whatever delay happened that was due to the
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situations and circumstances which were beyond the control
of the respondent.

22. The respondent submitted that it is not violating the provision
of the apartment buyer’s agreement which was duly signed by
the complainant in token of its correctness and genuine and
giving his consent to abide by the terms and conditions. The
parties to the apartment bh'y'er’s agreement entered into the
same without any pressure or coercmn

23. The respondent rehed on tfle lav.;v as laid down by the Hon'ble
Bombay ngh Court in “case tltIed as Neelkamal Realtors
Suburban Pvt. Ltd Vs. Union of India published in 2018 (1)
RCR (C) 298, the liberty to the promoters /developers has
been given under section 4 to intimate fresh date of offer of
possession while Cdmﬁlying the provision of section 3 of RERA
Act as it was opined “th“a:tt the said Act named RERA is having
prospective é‘fféﬁ_:t instead of retrospective. Particularly the
respondent has religd ul‘jopfpara No.86 and 119 of the above
said citation. ﬁ

24. The respondent submitted that it had applied for registration
with the authority of the said project by giving afresh date for
offering of possession. The facts of judgement mentioned

therein are different from the present complaint; possession
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of the apartment will be handed over to the complainant as on
date given to the authority by the respondent.

25. All other averments have been denied by the respondent.

Determination of issues:
After considering the facts submitted by the complainant,
reply by the respondent and perusal of record on file, the issue
wise findings of the authority are as under:

26. With respect to the all lssues ralsed by the complainant, the
authority came across clause 3 1 of the apartment buyer’s
agreement, which.is reprxtﬂ)d_'uced below:

“31. The Developer shall offer possession of the Unit any
time, within a period-of 48 months from the date of
execution of Agreement or within 48 months from the date
of obtaining all the required sanctions and approval
necessary for commencement of construction, whichever is
later subject to timely payment of all the dues by Buyer and
subject to force majeure circumstances as described in
clause 32.”
27. Accordingly, the possession was to be offered within 48

months from date of execution of apartment buyer's
agreement (06.05.2013) or date of obtaining all required
sanctions and approval necessary for commencement of
construction, whichever is later + 6 months grace period.
However, no building plan approval or environment clearance
or other approvals have been annexed with paper book.
Therefore, the due date is calculated from the date of execution

of apartment buyer’s agreement. The grace period has been
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allowed by the authority because of contingencies beyond the
control of the respondent. Thus, the due date of possession
comes out to be 06.11.2017. The respondent has failed in
delivery of possession in violation of the apartment buyer’s
agreement and the possession has been delayed by 1 year 8
months and 12 days till the date of order. As the promoter has
failed to fulfil its obligation under section 11(4)(a) of the said
Act, the complainant is entlgedfor interest at prescribed rate
i.e. 10.60% per annumﬂf for é;;'ery month of delay w.e.f
06.11.2017 till date of actual o.ffer of physical possession as per
the provisions of proviso to section 18 (1) of the Real Estate

(Regulation and Development) Act, 2016 read with rule 15

proviso of Rules ibid. |

Findings of the aufﬁbﬁtyf J;

28.

29,

Jurisdiction of the ‘alith'oi‘:i't;y:— The authority has complete
subject matter jﬁriscii_ctiqnio ;iecide the complaint regarding
non-compliance of obligations by the promoter as held
in Simmi Sikka v/s M/s EMAAR MGF Land Ltd. leaving aside
compensation which is to be decided by the adjudicating
officer if pursued by the complainant at a later stage.

As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town & Country Planning Department, the

jurisdiction of Real Estate Regulatory Authority, Gurugram
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shall be entire Gurugram District. In the present case, the
project in question is situated within the planning area of
Gurugram District, therefore this authority has complete
territorial jurisdiction to deal with the present complaint.

The complainant made a submission before the authority
under section 34 (f) to ensure compliance/obligations cast
upon the promoter as mentioned under section 11(4)(a) of the
Act ibid. The complainar;;_t;:éja;g;:\;téd that necessary directions
be issued by the quthbfi&,ﬁ_‘;;ligjsection 37 of the Act ibid to
the promoter. to complyw1th the provisions and fulfil
obligations. :'izl\j_l:e;compl;liﬁant reserves his right to seek
compensation from the 'ﬁromoter for which he shall make
separate application to the adjudicating officer, if required.

As per clause 31 of the apartment buyer’s agreement dated
06.05.2013 for un‘it;'n”o. STRLG-0802 in project “Ansal
Highland Park” Sector-103, Gurugram, possession was to be
handed over to the; complainant within é period of 48 months
from the dat'e. ;f ekecatit.if)n of agreement + 6 months grace
period which comes out to be 06.11.2017. However, the
respondent has failed to deliver the possession of the unit to
the complainant in time. Complainant has already paid

Rs.91,15,115/- to the respondent against a total sale

consideration of Rs.91,19,761.08/-. As such, complainant is
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entitled for delayed possession charges at prescribed rate of
interest i.e. 10.60% per annum w.e.f 06.11.2017 as per the
provisions of section 18 (1) of the Real Estate (Regulation &
Development) Act, 2016 till offer of possession.

Decision and directions of the authority:

32. After taking into consideration all the material facts as
adduced and produced by b.(’Jth the parties, the authority
exercising powers vested in it under section 37 of the Real
Estate (Regulation and Development) Act, 2016 hereby issues
the followingfdirections to the respondent in the interest of
justice and fair play:

(i) The respipndeht shall be liable to pay interest for every
month of delay at presc:ribed rate i.e. 10.60% p.a. from
due date of posééssion le 66.11.2017 till the offer of the
possession to the allottee. The interest so accrued till date
of decisi(;n shall be paid within 90 days from date of this
order.

(ii) Thereafter, the monthly payment of interest till handing
over of the possession so accrued shall be paid on or

before 10t of subsequent month.
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(iii) Complainant is directed to pay outstanding dues, if any,
after adjustment of interest for the delayed period

(iv) Interest on the due payments from the complainant shall
be charged at the prescribed rate of interest i.e. 10.60%
by the promoter which is the same as is being granted to

the complainant in case of delayed possession

24. The complaint is disposed
25. The orderis pronou'ri'_'cef:l.; Wyl

26. Case file be consigned fq the registry. W

(Samir Kumar) (Subhash Chander Kush)
Member Member

Haryana Réal'Estate Regulatory Authority, Gurugram
Dated:18.07.2019 "

Judgement uploaded on 24.07.2019
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