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Complaint No. 938 of 2022

I
BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM |
Complaint no.: 938 of 2022
First date of hearing: 12.05.2022
Date of decision: 10.01.2023
Surender Singh
R/o Village Un, Tehsil & District Charkhi Dadri, Haryana Complainant
V.erl"us-
Agrante Realty Ltd. i
Office address: 522-524 DLF Tower A, |Jasola New Delhi Respondent
|
CORAM: |
Shri Vijay Kumar Goyal | Member
Shri Ashok Sangwan Member
APPEARANCE: l
Shri Dinesh Munday (Advocate) T '3 Complainant
Smt. Nishtha Jain (Advocate) \ Respondent
| ORIDER
1. The present complaint dated 24.03.2022 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 (in short, the Rules)
for violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shal] be responsible for all obligations, responsibilities
and functions as provided under the provision of the Act or the Rules and
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regulations made there Pnder or to the allottee as per the agree

executed inter se.

Project and unit relatq'd details

The particulars of the p'roject, the details of sale consideratior

paid by the complainant

delay period, if any, havi

(), date of proposed handing over of th

> been detai

. Complaint No. 938 of 2022

'ment for sale

1, the amount

e possession,

ed in the following tabular form:

S.N. | Particulars Details
: 8 Name of the project ';Kévy'lam", Sector- 108, Gurgaon (Phase-1)
2. Nature of project | Af’fbrdainle group housing
3. RERA registered/not | Registered vide registration no. 23 of 2018
registered ! dated 22.11.2018
Validity status 5 acres
Licensed area 3i;11.2022
4, DTPC License no. ldl 0f2017 dated 30.11.2017
Validity status 29;-.1 12022
Name of licensee Aéirf“ndér Singh & others
Licensed area 5 i:cres
B Unit no. T.*[Q4-1204, tower A4
[as perallotment letter at page 34 of complaint]
6. Unit area admeasuring 5152.50 sq. ft.
[a;s, per allotment letter at page 34 of complaint]
7. Application dated N%&
8. Allotment dated 015.07.2019
[p%ge 34 of complaint]
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|
|
|
ot Known

9. Total sale considergtion N¢
!
10. |Amount paid |by the |Rs.7,95,375/-
cgmplainant [as alleged by complainant at page 10 of
complaint]
!
11. | Possession clause fo
12. | Possession clause| as per li[iv]
aftradhic Howige Poligy, All such projects shall be required to be
2013 . : L
necessarily completed within 4 years from the
d@'lte of approval of building plans or grant of
eﬁllvironmental clearance, whichever is later.
.'Tpis date shall be referred to as the “date of
commencement of project” for the purpose of
thle policy.
T -
13. | Building plan appraved on 0'?.07.2018
| [As per project details]
14. | Environment clearance 2@.08.@19
[pg. 15 of reply]
15. | Due date of possession 20.08.2023
[c;al'culiited as’ 4 years from date of
environmental clearance i.e., 20.08.2019 as the
same is later]
16. | Occupation Cel'tificat!p Not obtained
17. | Offer of possession Not offered
18. | Surrender Vide letter dated 23.10.2020.
[pg. 35 of complaint]

B. Facts of the complaint

3. The complainant has mz¢

a. Thatthe responden
provisions of the Ca

address given abo

ide the following submissions in the ca

tis a company which is duly incorpora
|

mpanies Act, 1956 having its registere

ve and Sh. Arvinder Singh, Sh. Ravi

ymplaint: -
ted under the
d office at the

nder Kaur &
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Gurmeet Singh Kalsi are the whole time directors, of th

company and are fully liable and responsible for the day |

act, conduct, behaviour and work of the respondent cor

.

e respondent

o day affairs,

npany as the

whole business of the respondent company has been managed and

carried out by the Sh. Arvinder Singh, Ravinder Kaur & G
Kalsi. | |
That the respondent is engaged in the business of real es
land developer company which purchased the lan
landowners and aftir developi

of commercial spaces, office 5t
purchasers. .
That the respondent company, ")!?AGRANTE REALTY LIMITE

to develop the property vide collaboration agreemel

Iiits,_ sell the developed uni

ace, shops, flats, apartme!

associates/ subsidiary companies in reference to the la

Sector- 108, Gurugram under t

Tehsil and District—(}ﬁrugram (Haryana). The said land w:
|

for the purpose of building a group housing scheme herei
as ‘Kavyam”. |
That the respondent launched its project “Kavyam”, at

a and
|

Gurugram, Haryan
persons/buyers. W}
representation and
construction quality
timely delivery of |
completing necessa

apartment (2BHK Ty

ry booking formalities booked a

revenue estate of village

sought applications from
1erein the clbmplainant/ applicant re
assurances ;of the opposite party wit
, availability of incidental facilities/ar

possession, the complainant got lure

/pe-1) vide application no. 2843 in the

urmeet Singh

state and is a
d from the
tsin the form

nt etc. to the

D" is entitled
nts with its
nd falling in
Dharampur,
as embarked

n referred to

Sector- 108,
interested
lying on the
h respect to
nenities and
d and after

residential

e residential
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project called “Kavyam”, at Sector-108, Gurugram, deve
| .

respondent. |

That on 24.06.2019 through draw a flat bearing unit n
|

)

having carpet area 512.50 Sq. ft. and balcony area 130.3(
residential project i}:alled, “Kavyam” situated at Sector-1(
have been allotted by respondent to the complainant.

That on 01.07.2019 the resp0n|dent company had issued

letter in respect ofaﬁ oresaid proj erty i.e, flat bearing unit 1
a 512.50 sgq. |

having carpet are t. and balcony area 130.30

residential project called, “Kavyam” situated at Sector-10

in favour of complainant.

That it is pertinent to mentiori here that at the time of

aforesaid flat, the 'complainaht was assured by the
respondent that th y will complete the construction wor
project well within rlme perwd and dehvered of the poss
booked flat in quest on to the cqmplamant
23.10. 202_0 the complainant had

application in the office of r-es%pondent and showing hi

That thereafter o

cancellation of booking of his booked flat and the said
received by officials
07.11.2020 but till ¢
paid by complainant in respect of aforesaid flat.
That the respondent company hELlS played a fraud upon the
and has cheated him
The complainant on
time. The responden

the complainant and hence the necessity of filing of

late the respondent had not refunded

fraudulently and dishonestly with a fa
the other hand has paid all the due ins
t did not gi\]'e any heed to the repeatec

loped by the

0. TA4-1204
Sq. ft. in the

8, Gurugram

an allotment

no. TA4-1204

sq. ft. in the

8, Gurugram

booking the
officials of
k of the said

ession of the

moved an
S interest in

| application

5 of respondent namely Prashant Singh on dated

the amount

complainant
ilse promise.
stalments on
1 requests of
the present
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complaint against t
that the responden

refund of his entire

That the respondent had taken an amount of Rs. 7,95,37

entire sale consi

complainant/appliq:ant on the I:iasis of their impressive pr

false promises, an
respondent his h

committed the offer

That the respondent has misapp}ol’:;i;iated the hard-earned

gullible complainan
said project resulti
between for which |
an interest besides
litigation charges.
That the complaina
respondent is also |
the same rate is be
delayed payments.
future interest till
annum.

That the complaina
respondent is also |
the same rate is b
delayed payments.
future interest till

annum.

Complaint No. 938 of 2022

he respondent arose. It is pertinent to

t did not convey the complainant abou

amount.

eration of the above said apartme

ard-earned  savings.

il
t for its selfish use without utilizing the
Ii-g in almost abandoning the construs

he is liable to refund the principal amou

|
compensation for the harassment, men

nLt avers that in view of the principle of

iable to pay Ilnterest at the rate of 18%

Jng chargefi by him from the allotte
he respondent i is also liable to pay pel

the date of actual payment at the rat

|

|

nt avers that in view of the principle of

|
iable to pay interest at the rate of 18%

the date of Fctual payment at the rat

mention here

it the delay in

5/- out of the
nt from the

ojections and

d thus indiuced the complainant to deliver the
Thus, the respondent has

nce of "Cheéiﬁngi’-;which is criminal offence in nature.

money of the
> same for the
ction work in
int along with

tal agony and

the parity the
per annum as
es in case of
ndent lite and

e of 24% per

the parity the

pPer annum as

eing charged by him from the allottees in case of

T'he responcient is also liable to pay pendent lite and

e of 24% per
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Relief sought by the cq| mplainant: -

The complainant has sopght followmg relief(s)
a. Refund entire amount paid by the complainant along with
b. Compensation and ‘itigation exbenses.

On the date of hearing, tjhe authority explained to the responde
about the contraventions as .ellleg,edI to have been committed
section 11(4) (a) of the | ct to plead Iguil'sy or not to plead guilty
Reply by the respondent. i

The respondent has contested the e‘tlﬁmpla-i-nt on the following g
a. That the present reply is beingive-rified and filed by Sh. §

who is the authorized represetiltative of the respondent

Realty which is a d ly intorpor;ﬁted.;company. Sh. Satish K

authorized vide boa dresolutio:!l dated 12.09.2022.

b. ThatM/s Agrante R a'lity Limited arrayed as the responden
onrecord that the all the averments, facts, documents and 3
evidence, if any file élo;fg-'-with the present complaint are ¢
by the respondent| unless spelciﬁcally admitted herein
herein shall be deemed to be adl‘mtted for the want of spec

c. It is submitted tha the complainant has malafidely filec
complaint with the pbjective to arm twist the respondent
the complainant abave law neglecting the applicable rules
is submitted that the complainant has concealed vital mate
circumstances for misleading this Hon'ble Authority.

d. Thatan affordable housing proje!ct i.e.,, "KAVVYAM" (“Projec
Pradhan Mantri Awas Yojna is !Peing constructed with fu

without any delay

Haryana. The respondent has n|P hesitation to state on re

at Sector 108, Village Dharampur

the interest.

nt/ promoter

in relation to

]

grounds:

$atish Kumar

i.e., Agrante

(umar is duly

tand it states
1l supporting
lenied in toto
and nothing
ific traverse.

| the present
. and to treat
and policy. It

rial facts and

't”) under the
Il vigour and
, Gurugram,

cord that the
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I
!
said project is dul’y registered with Hon'ble Real Estz
Haryana having RER;A registratié)n no RC/REP/HARERA/G
and is being consfantly regulated as per its applicab
compliances. FurthéT!-r, it is relevant to apprises this Hon’
that the project beipg built under the guidelines of afforg
policy as amendedl| till date is!sued by Director Town
Planning (Governm?nt of Haryalna) and thus the responde
allottee are bound by it.

It is submitted that the complamﬁnt had applied in the said

respondent vide application for allotment having applicati

the complainant paid the booklng amount along with
Accordingly, the complainant was suecessful in the draw o
the units in the project on 24. 06,2019 and the complainant
TA4-1204. Further, on 01.07.2019

letter in respect of the unit was assued to the complainant.

the unit bearing n

It is not out of place|/to mention ;that the respondent is mai

the affordable housi pollcy o dellver the possession

for booking of a 2 BHK Type 1 1rq the residential project “KA
within the strict th nes Itis pértment tomention here th
is being constructe as per the planned timelines and the

will deliver the pnjr)]ect within the stipulated period.

submitted that the

mplainant seems to be a speculative
subsequently chan g?d

his mind from investing further in th
has cooked up a false story of belng financially impacted
lockdown. The complainant had admittedly requested the r
surrender of his unit on 29.10.2020 which was received o

with the respondent.

It is pertment to mention that the sa

ite Authority
GM/2018/23

le rules and

ble Authority

lable housing

and Country

nt as well the

project of the
ion no. 2843
\VYAM”. That

application.

f lots held for

t was allotted

an allotment

ndated under
of the units
at the project
e respondent
It is further
investor who
e project and
by COVID-19
espondent to
n 07.11.2020

lid letter was
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submitted after a

commencement of the project, that is August 2019. Furt

story of the compla
project falls to the g

| Complaint N

p. 938 0of 2022

lapse of more than one year from

the date of

her, the false

inant that no construction was taking place in the

round as the contents of the above letter written by

the complainant himself and filéd on record clearly says that it was the

complainant’s difficulty in paying further installments

towards the

project as he suffered business loss due to COVID-19 and no longer has

any business income. The construction is being done within its timelines

and corresponding

due to his financial constrgints sprreﬁdered the flat and no

up a false story of

interest. The compla

mstallment% were demanded and the

no construction in order to claim full

complainant
w has cooked

refund with

int ought to be dismissed as the complainant did not

approach the Hon'ble Authority Ewith clean hands and deposed falsely in

the affidavit.

It is submitted that the time of surrender of flats de

percentage of statutory deductions leviable on the boo

termines the

king amount

before refund is processed as per the affordable housing policy

guidelines as amended till datie. The date of commencement of the

project is reckoned

from the date of environmental clearance of the

project as per affordable housing policy. The table for the purposes of

calculation of the st

atutory deductions as per the above amendment is

reproduced in verbatim for the ready reference of the Hon’ble Authority:

[t is submitted that the respondelnt has always been ready and willing to

refund the money of the complainant as per the above table. Therefore,

in addition to deduction of X 2;5,250/— as per the afford

policy in case of

surrender/cancellation/termination

equivalent to 3% of the total cost of the flat falling under th

able housing
an amount

e column (cc)
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as the surrender was made after lapse of more than one

Complaint No. 938 of 2022
|

| | |
year, shall be

deducted from the ai:rnounts paid by the complainant. It is submitted that

the complainant has till date deposited a total amount of X 7,95,375/-

and an amount computed after statutory deductions is

3 7,06,495/-

which the respondent is ready to pay to the complainant. |

was made aware of the same by the respondent, howeve

, he withheld

i. That the above calculation is in the knowledge of the comFlainant as he

this from this Hon'ble Authority. The complainant thlrs by way of

concealing material
got notice issued

complainant has no
and thus the compl
alone. |

Copies of all the relev

record. Their authentic¢

decided on the basis o‘

by the parties. |

Jurisdiction of the aut
The application of the
ground of jurisdiction
territorial as well as st

complaint for the reaso

E. L. Territorial jurisdict

As per notification no.

and Country Planning D

Authority, Gurugram shall be entire Gurugram District for all

offices situated in Guru

facts has r#lisrep-resented this Hon'bre Forum and

against the respondent. It is submitted that the

|
L ppprdac_he? this hon’ble authority wil}h clean hands

ainant is liable to be dismissed on this short ground
N | |

nt documents have been filed and placed on the
ﬁtyls not in dispute. Hence, the complaint can be

dheseundisputed documents and submission made
\ - 4

Txrity |
-respondedt regarding rejection of complaint on

stands rejected. The authority observes that it has
1l|3ject mattér jurisdiction to adjudicate the present
ns given below.
ion

1/92/2017-1TCP dated 14.12.2017 issued by Town
epartment, the jurisdiction of Real Estate Regulatory
purpose with
gram. In th{? present case, the project in question is
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situated within the planning area of Gurugram District. Therefore, this

authority has complete territorial jurisdiction to deal with‘ the present
complaint. |
E. IL. Subject matter jurisdiction !

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder: ‘
Section 11 !

|

lllll l

(4) The promoter shall- i

' |

(a) be responsible for all 'abh&dﬁanﬁ, responsibilities and fuI ctions
under the provisions _of this Act or the rules and reguiat:'on,tl made
thereunder or to the allottees as per the agreement for sale, oﬂl' to the
association of a!!oftéiefsi as the case may be, till the conveyance of all the
apartments, plots.or buildings, as the case may be, to the allottees, or the
common areas totthe association of allottees or the competent au}hon‘ ty,
as the case may be; J

Section 34-Func;;‘d%:s of the Authority: |

34(f) of the Actoﬁ}o‘vides to ensz};re compliance of the ob!igatioyns cast
upon the promoters; the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to i-decide the cjomplaint regarding non-compliance of
obligations by the pronijlpter leaving aside compensation wl}ich is to be
decided by the adjudicatiz?g officer ifipursued by the complainaints at a later
stage. | | |

Further, the authority has no hitch in proceeding with the complaint and to
grant arelief of refund in the present matter in view of the judgement passed
by the Hon'ble Apex Court in Newtech Promoters and Developers Private
Limited Vs State of U.P. and Ors. (Supra) and reiterated in case of M/s Sana

Realtors Private Limited & other Vs Union of India & otherTL SLP (Civil)

|
|
‘ Page 11 of 15
|
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No. 13005 of 2020 decided on 12.0$.2022wherein it has been laid down as

under:

“86. From the scheme of the Act of which a detailed reference
made and taking note of power of adjudication delineated

has been

with the

regulatory authority and adjudicating officer, what finally culls out is

that although the Act indicates the distinct expressions like

‘refund’,

‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of Sections 18
and 19 clearly manifests that when it comes to refund of the amount, and

interest on the refund amount, or directing payment of int
delayed delivery of possession, or penalty and interest thereon

rest for
it is the

outcome of a complaint. At the same time, when it comes to a question of

regulatory authority which has the power to examine and dete{nfne the

seeking the relief of adjudging compensation and interest thereon under

Sections 12, 14, 18 and 19, -the}pdjudicating officer exclusivel |

read with Section

has the

72 of the Act. if the adjudication under Sections 12, 14,

power to determine, keeping in view the collective reading of S}ctﬁon 71

18 and 19 other

adjudicating officer as prayed tfi::t, in our view;may intend to e. |

than compensation as envisaged, if extended to the

and the

ambit and scope of the powers and functions,of the adjudicating officer
under Section 71:and that would be against themandate of the Act 2016."

Hence, in view of the authoritative pronouncement of the Hon’ble Supreme

Court in the cases mentioned above, the authority has the j

risdiction to

entertain a complaint s_(léeking refund of the amount and inLerest on the
| & 5

refund amount. :
|

Findings on the relief ‘J:ught by the complainant.

F.I Refund entire amou

 paid by the complainant along with the interest.

The complainants are allottees in the project “Kavyam”, an affordable group
|

housing colony developed by the respondent. The complainants were allotted

the units in the project and then surli*endered the unit before th

date.

e expiry of due

It is pertinent to mention clause 5(iii)(h) of Affordable Housing Policy, 2013
as amended by Notification dated 0?.07.2019 which states as under:

On surrender of flat by any successful allottee, the amount that can
by the colonizer in addition to Rs. 25,000/~ shall not exceed the follo

1 be forfeited
wing: -
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Sr. ParticulTrs Amount to be
No. forfeited
(aa) In case ol surrender ofiﬂat before Nil;

commen¢ement of pro;ect

(bb) Upto 1 year from the date of 1% of the cost of
commencement of the project flat;
(cc) Upto 2 years from tﬁe date of 3% of the cost of
commencement of the project flat;
(dd) after 2 years from tl?e date of 5% of the cost of
commencement of the project flat;
Note: The cost of the flat shall be IFh‘e to‘tﬂi’ cost as per the rate fixed by the

Department in the pohcy as amena’eds ' from time to time.
16. Since the surrender 0|f the unlts by the complamants was done after
commencement of consfruct,lon thf:l respondent is entitled to forfeit amount

in accordance with amehded section 5(iii)(h). The date of commencement of

project has been define;i under clausel(w) to mean the date of approval of
building plan or grant f;e{;v1ronmental clearance, whichever is later. In the
instant case, the date of grant of environment clearance i.e, 20.08.2019 is
later and hence, the sarné-wou-'ﬁlg‘iwbe iconSidere.d as date of commencement of

project. R
17. Accordingly, the detaiis %f th”’e:amoyLnt to be refunded as per the policy is as

|
under:

Complaint no. Date of | Forfeiture of amount in addition
surrender to X25,000/-
CR/938/2022 23.10.2020 Respondent is entitled to forfeit 3% of
the flat cost in addition to Rs. 25,000

as mandated by the Policy of 2013 as

the request for surrender is after 1

Page 13 of 15
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20.
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RAM

of project. *

ﬁyear from the date of comf[nencement

* Note: The

amount to be forferted is wrongly mentioned in the proceeding of the day dated

10.01.2023 as 1% whfqh is being corrected in this order as mentioned above.

Thus, the respondent is entitled to forfeit the aforementioned

amount and

return the balance amount to the complainant along with interest at the rate

10.60% [t
applicabl

Estate [RFgulation and quelopment)! Rules, 2017 from the date
till the date of actualization within the timelines provided in r

Haryana Rules 2017 (ibid];_

F. 1L Compensation & l-itiéa}tion expenses.
The complainant in the afresaid heqd is seeking relief w.r.t col
Hon’ble Supreme Court of India, in cpse titled as M/s Newtech
and Developers Pvt. Ltd. V/s State o]TUP &Ors. (Civil appeal nos.

he State Bank of India highest marginal cost of lending

rate (MCLR)

e as on date +2%] as p,.res_cri;bed under rule 15 of the Haryana Real

of surrender

ule 16 of the

mpensation.
Promoters
6745-6749

)
of 2021, decided on 11.11.?02 1), has held that an allottee is entitled to claim

compensation under sections 12, 1!4, 18 and section 19 wh;ich is to be

decided by the adjudicafng officer as per section 71 and the

compensation shall be adjudged by the adjudicating officer

quantum of

having due

regard to the factors mehho*ned in section 72. Therefore, the complainants

are advised to approach the adjudicating officer for seeking
compensation.

Directions of the authority

the relief of

Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of obligations

casted upon the promoter as per the functions entrusted to the authority

under section 34(f) of the Act:
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i. The respondent is directed to return the amount of ?‘7,95,375 as

deposited by the cqmplainant after forfeiture of the an}ount as per
policy, 2013 as mentioned in table annexed to para 17 of this order
along with interest on the balance amount at the rate 10.6q|% [the State
Bank of India highest marginal cost of lending rate (MCLR) applicable

as on date +2%)] as prescribed under rule 15 of the Haryana Real Estate

(Regulation and Development) Rules, 2017 from the date |of surrender

till the date of actualization. nl } o
ii. A period of 90 days is gi‘\‘ié'W%B‘?i:}fiﬁ.g"respondent to comPly with the

directions given in thlsordeli:vlghd’?falllng which legal cq'msequences

would follow. PN b |

21. The complaint stands disposed of. True certified copies of this order be
|

H 1
placed on the case file. - | |
22. Files be consigned to reg:igrry_.

{77
:: N
| ] ; A 3
E REGY L5
S (Vijay Kurfrar Goyal)
1. . B : Member
A 4 o i T

Haryana Real E'sgtwate Regule:ltory Authority, Gurugram!
Dated: 10.01.2023 AL vl A |
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