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BEFORE THE HARYANA REAI ESTATE REGUTATORY
AUTHORITY, GURUGRAM

tomplaint no. LO85 of 2022
First date of hearin; 26.0a.2022
Order Reserve On 29.1L.2022
Order Pronounce On; 0a.o2.2023

Versus

frf7. t""o f"i*" f i-it"U
Office at : - Ireo Campus, Archview Drive,
Ireo City, ColICourse Extension Road,
Gurugram- 12 2101, Haryana Respondent

CORAM:

!trr;lVijay Kumar Go
MemberShri Ashok Sanswan
Member

APPEARANCE:

Advocate for the com lainant
Advoqate for the res ondent

1. The present complaint dated 11.03.2022 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation and
Development) Act, 20L6 (in short, the Act) read with rule 2g of the
Haryana Real Esrate (Regulation and Development) Rules,2017 (in short,
the Rules) for violation of section 11(4)(a) of the Act wherein it is inter

Hanita Kaushal
R/o: 65, Asopalav Bunglow,
Behind Zydus Hospital,
Thalte.i, Ahmedabad, Gujarat_3 80059 Complainant

Shri Sanjeev Arora
Member

Shri Saifuddi4 Shams
Shri M.K Da

ORDER
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alia prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the rules

and regulations made thereunder or to the allottee as per the agreement

for sale executed inter se.

A. Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

complaint N0. 1085 of 2022

2.

S. No. Heads Information

1. Project name and location "Skyon", Sector 60, Gurgaon,

Haryana

2. Licensed area 18.10 acres

3. Nature ofthe project Group Housing Colony

4. DTCP license no. L92 of 2008 dared 22.11.2008

Licensee M/s High Responsible Realtors

Pvt. Ltd. and M/s Five River

Buildcon Pvt. Ltd.

5. RERA registered/not registered Registered

367 of 201-7 dated 24.17.2077

Validity 2t.Ll.2078

6. Unit no. C0111, 1st FIoor, Tower-C

(annexure II on page no. 25 of

complaint)

7. Unit measuring 1365 sq. ft.

(annexure II on p[ge no. 25 of

complaint)

8. Date of approval ofbuilding PIan 27.09.20t1

[annexure R-27 Jn page no.63 o

reply)
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9. Date of environment clearance 31.07 .2072

(annexure R 28 on page no.69 ol
reply)

10. Date ofallotment 04.03.2013

(annexure I on page no. 14 of
complaint)

11. Date of execution of builder buyer,s
agreement

31.0 5.2 013
(annexure II on page no.22 of
complaintJ

12. Date of fire scheme approval 2s.09.201,3

[annexure R-29 on page no. 77 o
replyJ

13. Reminders for payment

r

For Fifth Instalment:
29.10.2013, 19,11.2013, Final
notice; 10.12.2013

For Sixth Instalment:
27.0L.2014, 1.6.02.2074, F inat
notice; 09.03.2014

For Seventh Instalment:
3 0.0 4.20 1 4, 2 7.05.20 1 4

For Eight Instalment:
30.07.2014, 20.08.201.4

For Ninth
L7.02.2075,
28.08.2015,

Instalmentr
10.03.2015,

Flnal notice: 23.02.201.6,
Letter: 25.02.201.6, 1,7.04.2016.

14. Date of cancellation letter 0 3.11.2 016
(annexure R-35 on page no.88 o
reply)

15.

fotal 

consideration Rs.2,25,02,392 /-
(as per statement ofaccount
dated 05.09.2016 annexed on
page no. 84 ofcomplaint)
Rs.75,40,350/-
(as per statement ofaccount

15. [otal amount paid by the

fomplainant
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Complaint No. 1085 of 2022

dated 06.09.2016 arlnexed on
page no. B4 ofcompfaintl
Rs.80,10,444l-
(as alleged by compfainant)

77. Due date ofdelivery ofpossession 27.03.2015

(Calculated as 42 +onths from
date of approval of building
plan)
Note: Grace Period ls not
allowed.

18. Possession clause 13. Possession ahd Hotding
charges I

I

Subiect to force inajeure, as j

defined herein and further
subject to the Allottee having

complied with all it$ obligations

under the terms and conditions

of this Agreemeflt and not

having default under any

provisions of this Agreement

but not limited tq the timely
payment of all dues and

charges including the total sale

consideration, registration
chares, stamp dutY and other
charges and also subject to the

allottee having colnplied with
all the forrnalities or
documentation as prescribed

by the company, the company

proposes to offer the

possession of the said

apartment to ihe allottee

wlthin a period o[ 42 months
from the date of approval of
building plan$ and/or
fullilment of the

imposedpreconditions
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B. Facts of the complaint

The complainant has submitted as under:

3. That the complainant/ allotee is a widow (w/o late Col. Sanjiv Kaushall.
The complainant,s husband Late Col. Sanjiv Kaushal joined Indian Army
on 1706.1993 and completed 32 years of service with utmost
determination, dedicatjon, discipline and highest integrlty. Out of 32
years, he served 16 years in the sensitive areas of .fammu & Kashmir like
Baramulla, poonch, Leh _ Ladakh etc. prioritising his nation and service
over his family.

4. That complalnant and her late husband booked a unit in the skyon
proiect based on feedback and

officials/pmployees of respondent.
by the

thereunder(Commitment
Period). The Allottee further
agrees and understands that
the company shall additionally
be entitled to a period of 1g0
days (Grace period), after the
expiry of the said commitment
period to allow for unforeseen
delays beyond the reasonable
control of the Company.

(Emphasis supplted)
Occupation certificate 26.08.2076

fannexure R-32 on page g1 of
replyl

0ffer ofpossession 06.09.2076
(annexure R-33 on page no. 83 o
reply)

assurances given
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5.

6.

7.

8.

That the respondent allotted an apartment i.e., unit no. C-0111

admeasuring 1365 sq. ft at the rate of Rs 11,600/sq. ft under Skyon

Proiect situated at sector 60, Gurugram, Haryana in favour of the

complainant and her late husband Col. Saniiv Kaushal as buyer/allotee

vide allotment offer Ietter dated 04.03.2013.

That apartment buyer's agreement was executed between complainant,

her late husband and respondent on 3105.2013 for a total sale

consideration of Rs 1,58,34,000/-.

That the complainant made more than 50% of the payment within 6-7

months from the date of allotment letter i.e., 04.03.2013 for the said

property i.e., of Rs.80,L0,444l-.

That in early 2014, complainant and her late husband heard unsettling

news about the respondent from their friends. It was reported widely in

the media as well including headlines "1reo is g oing bankrupt, not wlse for

the homebuyers to invest money with lreo". The complainant's husband

started discussing with the respondent's representatives telephonically

to find out ways and methods for the refund of money already paid'

That the respondent sent final notice dated 11.04.2016 to the

complainant's husband email address and intentionally did not serve the

actual physical copy to the complainant and her late husband.

9.

10. That despite not serving the physically copy of final notice dated

11.04.2016 to the complainant, respondent sends "notice of possession"

dated 06.09.2016 to the complainant's husband again over his email id'

11. That the complainant's husband (Col. Sanjiv Kaushal) died due to Covid-

19 and left for heavenly abode on 73.05202\.

12. That after the demise ofher husband, complainant wrote two mails to the

respondent on 2l.Og.2027 and,29.1O.2OZL for the refund of the already

Page 6 of 23



ffiHARERA
ffi euntonnr,rr Complaint No. 10B5 of 2022

paid which is Rs 80,10,444/- along with the interest from last g years in
order to settle down in Iife and meet expenses of herself and her children.
0ne of the emails dated 29.10.2027 was duly received and signed along
with stamp on 08.77.2021.

13. That the complainant sent legal notices to the respondent through speed
post as well as on respondent,s email id on llj,l.Zozl.

C. Reliefsought by the complainant:

14. The complainant has sought following relief(s):

(iJ Direct the respondent to. the said total amount of Rs.

80,70,444/- along with interest of 18%o pa from the date of respective
payments till actual realization of complete amount i.e., g years.

(ii) Direct the respondent to compensate the complainant for Rs

3,00,000/- for the damages towards mental agony & harassment

caused by respondent.

(iii) Direct the respondent to pay the cost towards the legal notice of Rs

30,000/- served by the complainant.

15. 0n thle date of hearing, the authority explained the
respondent/promoter about the contraventions as alleged to have been

committed in relation to section 11(a) ta) ofthe Act to plead guilty or not
to plead guilty.

D. Reply by the respondent.

The respondent has contested the complaint on the following grounds: _

16 That the complaint is neither maintainable nor tenabre and is riable to be
out-rightly dismissed. The apartment buyer,s agreement was executed
between the parties prior to the enactment of the Real Estate (Regulation
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and DevelopmentJ Act, 2016 and the provisions laid down in the said Act

cannot be applied retrospectively.

That there is no cause of action to file the present complaint.

That the complainant has no locus standi to file the present complaint.

19. That the complainant is estopped from filing the present complaint by his

own acts, omissions, admissions, acquiescence's, and laches.

20. The present complaint is barred by limitation.

21. That the complaint is not maintainable for the reason that the agreement

contains an arbitration clause which refers to the dispute resolution

mechanism to be adopted by the parties in the event of any dispute i.e.,

clause 35 ofthe buyer's agreement.

22. That the complainant has not approached this authority with clean hands

and has intentionally suppressed and concealed the material facts in the

present complaint. The present complaint has been filed maliciously with

an ulterior motive and it is nothing but a sheer abuse of the process of

law. The true and correct facts are as follows:

23. That the complainant, after checking the veracity of the project namely,

'lreo Skyon; Sector 60, Gurugram applied for allotment of an apartment

vide booking application form dated 01.03.2013. The complainant and

her husband agreed to be bound by the terms and conditions of the

booking application form.

24. That based on the application for booking, the respondent vide its

allotment offer letter dated 04.03.2013 allotted to the complainant and

her husband apartment no. C0111 having tentative super area of 1365 sq.

ft for a total sale consideration of Rs. 1,70,21,501/- and the buyers

agreement was executed on 31.05.2013.

Complaint Nq, 1085 of 2022

77.

18.
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25. That the respondent raised payment demands from the complainant and
her husband in accordance with the agreed terms and conditions of the
allotment as well as of the payment plan and they defaulted in making
payments. vide payment demand dated 30.05.2013, the respondent had
raised the fourth payment demand. However, the due amount was
credited only after reminders dated 2S.06.2013 and 16.07.2013 were
sent by the respondent.

26, That vide payment request letter dated 03.10.2013, the respondent
raised the fifth installment demand for the net payable amount of Rs.
1,2,25,01,4.77. Howevel the complainant and her husband tailed to remit
the due amount despite reminders dated 29.70.20L3 and 19.11.2013 and
final notice dated 10.12.2013 and the amount was accordingly adjusted
in the next payment demand as Arrears.

27. That vide payment request letter dated 31,.12.2013, the respondent
raised the sixth installment demand for the net payable amount of Rs.
29,71,,11,2.62. However, the complainant and her husband failed to remit
the due amount despite reminder s dated 27.01.2014, 16.02.20L4 and
final notlce dated 09.03.2014 and thus the complainant and her husband
were in continuous defaults oftheir contractual obligations.

28. That the respondent had sent the payment demand dated 04.04.201,4 to
the complainant and her husband towards seventh installment demand
for the net payable amount of Rs. 45,88,593/_. yet again, they defaulted in
making payment towards the demanded amount despite reminders
dated 30.04.2014 and 27.05.2014 and the due amount was adlusted in
the next installment demand as arrears.

29, That the respondent had sent the payment demand dated 04.07.2074 to
the complainant and her husband towards eighth installment demand for
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the net payable amount of Rs. 62,06,0741-. Yet again, they defaulted in

making payment towards the demanded amount despite reminders

dated 30.07.2014 and 20.08.2014 and the due amount was adjusted in

the next installment demand as arrears.

That the respondent had sent the payment demand dated 22.01.2015 lo

the complainant and her husband towards ninth installment demand for

the net payable amount of Rs. 78,23,554.96. Yet again, the complainant

and her husband defaulted in making payment towards the demanded

amount despite reminders dated 17.02.2015 and 10.03.2015, letter dated

28.08.2015, final notice dated 23.02.201,6, letter dated 25.02.2016 and

notice dated 11.04.2076.

That as per possesslon clause 13.3 of the agreement the time was to be

computed from the date of receipt of all the requisite approvals. Even

otherwise, construction cannot be raised in the absence of the necessary

approvals. It is pertinent to mention herein that it has been specified

under sub-clause (v) of the clause 17 of the memo of the approval of the

building plan d,ated 27.09.20L7 ofthe said project that clearance issued

by the Ministry of Environments and Forest, Government of India has to

be obtained before starting the construction of the proiect. It is submitted

that the environment clearance for the construction of the said project

was granted on31,.07.20L2. Furthermore, in clause (XXII) of partA of the

environment clearance dated 31.07.2012, it was stated that fire safety

plan was to be duly obtained before the start of any construction work at

site. The fire scheme approval was granted on 25.09.2013 and the time

period for calculating the date for offering the possession according to

the agreed terms of the agreement would have commenced only on

25.09.2073. Therefore,60 months from 25.09.2013 [including 180 days

30.

31.
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grace period and extended delayed periodJ would have expired only on
25.09.2078.

32. That the respondent completed the construction of the tower in which
the unit alotted to the complainant and her husband is rocated and
appried for the grant of occupation certificate on 29.0g.2015. ].he
occupation certificate was granted by the concerned authorities on
24.09.201-6. Furthermore, the respondent offered the possession of the
unit to the complainant and her husband vide notice of possession dated
06.09.20L6 and intimated to them to remit the due amount and complete
the documentation formalities by 06.10.2016. However, the complainant
and her husband failed to do the needful despite reminder dated
24.70.2016.

33. That on account of non_fulfilment of the contractual obligations by the
complainant and her husband despite several opportunities extended by
the respondent, the respondent was constrained to terminate the
allotment and accordingly, the earnest money deposited by them along
with other charges were forfeited vide notice of termination dated
03.1,7.20L6 in accordance with clause 21 read with clause 21.3 of the
agreement and the complainant is now left with no rights, claim, lien or
interest whatsoever in respect ofthe said booking/ allotment.

34. Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission made
by the parties.

E. furisdiction ofthe authority

35. The respondent has raised obiection regarding jurisdiction of authority to
entertain the present complaint and the said ob.iection stands rejected.
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Complaint No. 1085 of 2022

The authority has complete territorial and subject matter jurisdiction to

adjudicate the present complaint for the reasons given below:

E. I Territorial iurisdiction

36. As per notification no.l /92 /2017-1TCP dated 74.12.2017 issued by Town

and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. In the present case, the proiect

in question is situated within the planning area of Gurugram District,

Therefore, this authority has complete territorial jurisdiction to deal with

the present comPlaint.

E. II Subiect matter iurisdiction

3T.Section 11(a)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale Section 11(a)(a) is

reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations' responsibilities ond functions under

the provisions ofthis Act or the rules and regulations made thcreunder

or to the allottees as per the ogreement for sale' or to the associotion of
allottees, os the case may be, till the conveyance oI all the aportments'

plots or buitdings, os the case may be, to the allottees, or the common

oreqs to the association of qlloxees or the competent authority, os the

cose may be;

Section 34-Functions of the Authority:

34A oJ the Act provides to ensure compliance of the obligotions cast

up;n the promoters, the ollottees ond the reol estote ogents under this

Act ond the rules ond regulations made thereunder.

38. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non'compliance of

obligations by the promoter leaving aside compensation which is to be
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39. Further,

to grant

passed b

RA

decided y the adjudicating officer if pursued by the complainants at a
later e.

Private ited Vs State of U.p. and Ors.,, SCC Ontine SC 1044 decided
on 11.L 1. 021 wherein it has been laid down as under:

From 
.the 

scheme of the Act ol which o detoiled rclerence hos been

:-nO 
*.:,nr. note ol powet of odjudicotion aetineotea wnn'tnetory_outhoritv ond odjudicoting olficer, whot linolly culls out i, tiit,:,:. r::.o,r^,':o::*":.the dts n(J ;xpressions ti*e,refuna,,,interesi;,lty onq compensotion,, o conjoint rcoding ol Sections 1g ond 19

! 
maniksts thot when it come, to rcfund ol the omount, oro ,"i"r"r,,,i.,rj!Ii! 

:^?1_r-*: 
or di:ectins poyment ol interest fo, aenye)'ery ol p.o.ssession, or penolty oni inte'resr ri"r'""r,'ir'i- *1" ,"nJiilii,

::,:,::,:! !:: .,!: lo.wer 
to.exomine ond a"*i,," i,"-,"i*,.'""itploint. At the some time, wheh it comes t.iir"rt,i^ qiiii), ,il"

! :!,:1irr.::.r*sotion ond interest tn"non u,a"i iirtionir'tz,
:: ::0, : 1 :. 

* 
". 

o d i u d k o t i n s oy i c e r e t c t u s i v e ry i r, 
- 

" ""'i"li ",' 
i 
"rmtne, keeping in view the collective reoding ol Sect;on Zl reod wi-th

on 
.72 

of the Act. if the odjudicotion under Sec ons 72, *, ,g ,ri ii
:,,:::":::::::,,?: os envkosed, if extended ,o ,n" iaiuai,i,in

,p

on

e authority has no hitch in proceeding with the complaint and
relief of refund in the present matter in view of the iudgement
the Hon'ble Apex Court in /Vewtecrl promoters and Developerc

os p_royed thot, in o.ur view, moy iitend ,, "ro"i J"-'".ii'")iolr::,p_:*nt o.n.d. lunctions of the odjudicoting oyir", unii,

oul
Oct

14,

det

on 77.ond thot would be ogoinst the mondot" o1tn" irt ioll.,,
re, the said view has been reiterated by the Division Bench of

Hon'ble P njab and Haryana High Court in ,,Rampras tha promoter and
Devel Pvt. Ltd, Versus llnion of India and others dated 7J.01.2022
in CWP ring no. 6688 of 2027. The relevant paras of the above said
ludgment ds as under:

y:e _Supreme Court has alreqdy decided on the issue
!!^\"*:!^!"!":*no*", iS th, Authority to direct

!"'!.:^::'::.:::::i;,".,i;.;;i";;';;;1,:";';;;;
::y:!:-:!_t!"*"t for detayed d;ive,y it iii""ia, ,i,

A Y,::.! ̂: : ::,: :!!:r:: 
py:.b et:s u, ithi n iiii,iiit.iil, ii,ii"under se.ction 37 oI the zri6 AcL i";;;;;;';;;;;"ii,;;;trory under the Rules would be inconseqientiot.' tile

s
40. Furtherm

the
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Supreme Court having ruled on the competence of the A ority
and mqintoinability of the complaint before the Auth under
Section 37 of the Act, there is, thus, no occasion to enter the
scope ofsubmission oJ the complaint under Rule 28 and/o
ol the Rules of2077.

Rule 29

24) The substantive provision ofthe Act hqving been in
the Supreme Court, the Rules have to be in tondem
substantive AcL

25) ln light ofthe pronouncement of the Supreme Court in the atter of
M/s Newtech Promoters (supra), the submission of the peti ioner to
awoit outcome of the SLP Jiled against the judgment in CWP
of 2018, passed by this Court, fails to impress upon us. Th

question
e in the

complaint as extracted in ed orders by the R

lbv
the

amount; interest on the refund amount or directing poyment o

for delayed delivery oI possessio[. The power of odjudico
interest
ion and

determinqtion for the said relief is conferred upon the
Authority itselfand not upon the Adjudicating )Jficer."

ulatory

41.Hence, in view of the authoritative pronouncement o

Supreme Court in the matter of M/s Newtech Promoters a

Private Limited Vs State of U.P, and ors. (supra), and lhe

of Hon'ble Punjab and Haryana High Court in " Romprastha

representing the porties very fairly concede that the issue in
hos olready been decided by the Supreme CourL The prayer mt
LultPtut'tL ur .rv uupugncu utuetr uy Luc ^c
Regulatory Authority fall within the relief pertaining to refu

authority has the jurisdiction to entertain a complaint

the amount paid by allottee along with interest at tle presc

F. Findings on the obiections raised by the responde

o.38144
counsel

I Estate
d of the

the Hon'ble

d Developers

vision Bench

moter and

(supra), the

ng refund of

bed rate.

t.

F.t Obiection regarding iurisdiction of the comp int w.r.t the
coming intoapartment buyer's agreement executed prior

force ofthe Act.

42. The respondent submitted that the complaint is neither intainable nor

tenable and is liable to be outrightly dismissed as the apa ent buyer's

agreement was executed between the parties prior to th enactment of

the Act and the provision of the said Act cann

retrospectively.

t be applied

Complaint o. l0B5 of 2022
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43. The authority is of the view that the provisions of the Act are quasi
retroactive to some extent in operation and would be applicable to the
agreements for sale entered into even prior to coming into operation of
the Act where the transaction are still in the process of completion. The
Act nowhere provides, nor can be so construed, that all previous
agreements would be re_written after coming into force of the Act.
Therefore, the provisions of the Act, rules and agreement have to be read
and interpreted harmoniously. However, if the Act has provided for
dealing with certain specific provisions/situation in a specific/particular
manner, then that situation will be dealt with in accordance with the Act
and the rules after the date of coming into force of the Act and the rules.
Numerous provisions of the Act save the provisions of the agreements
made between the buyers and serers. The said contention has been
upheld in the landmark judgment of lVeelkam aI Realtors Suburban pvt,
Ltd. Vs. UOI and others. (W.p 2737 of 2017) decided on 06.72.201,7 and
which flrovides as under:

"119) IJnder.the prou.isions of SecLion 7g, the deloy in handinp over thepossesslon would be countud from the dote mentioid i'n theogreement for sale entered 
!!t-o .by lhe promoter and the allottee priort!--!ts yoiltrytion under RERA- Undir the proririori ij-iiru., tn"

p^r-o:n:L:,r. ts q:ven o faciliy to revise the dqte of comptetion of pro1ect
ana dectare the some undpr Section 4, The REM doei not conienplote

.-- ,r.lw,ritino 9I 
coltract between the llot purchoser ond the p;;;;;et...tzz. we nove atreody discussed thot above stated provisions ofthe REM are

:::-::,-:.:l*r*" in. nature. They mqy to some extent be having oret.roacttve or quosi retrooctive ellect but then on that ground theu-alidity of the provisions o1 ibM cannot t" iniiZii"i. rn"partiament is competent enough to tegistate law haviis'iiiiiir"",r"
or retroactive effect A law c.on be even fromed to aff;ct subsisting /existins contractuat rishts between rn"' piiriiii-in"'uri"r1,tti,
interest. We do not hove ony doubt in our nina tnat ie nep7-noi Oeen
fromed.in the. targer pultic interest ,X* i tiirii)l'"rtrii *a
dis.cussion mode at the highest tevet ty ine stonaig ZZ.iii" ,ra
Select Committee, which submitted its ietoiled repoi.,,
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44. Also, in appeal no. 1.73 of 2019 titled as lvlagic Eye Developer Pvt, Ltd.

Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesoid discussion, we are of the cpnsidered
opinion thot the provisions oI the Act ore quasi retroacdvq b some

extent in operotion and will be opplicable

transaction are still in the process ofcomoletion, Hence in coS ofdelay
in the offer/delivery of possession as per the terms and con?itions of
the ogreement for sale the ollottee shall be entitle4 to the
interest/delayed possession charges on the reasonable roD qf interest
os provided in Rule 15 1iJ3!e rules and one sided, ufifoir ond

unreosonable rote oI coml9$6drin mentioned in the agrelment for
sale is liable to be ignoredi]l|..i.;;.

45. The agreements are sacrdsancl $avo and dxcept for the pro\iisions which

have been abrogated by the Act itself. Further, it is noted that the builder-

buyer agreements have been executed in the manner that there is no

scope left to the allottee to negotiate any of the clauses contained therein.

Therefore, the authority is of the view that the charges payable under

various heads shall be payable as per the agreed terms and conditions of

the agreement subject to the condition that the same are in accordance

with the plans/permissions approved by the respective

departments/competent authorities and are not in contravention of any

other Act, rules and regulations made thereunder and are not

unreasonable or exorbitant in nature. Hence, in the light of above-

mentioned reasons, the contention of the respondent w.r.t. jurisdiction

stands rejected.

F.ll Obiection regarding complainant is in breach ofagreement for non-
invocation of arbitratlon

46. The respondent submitted that the complaint is not maintalinable for the

reason that the agreement contains an arbitration clause 
thich 

refers to

the dispute resolution mechanism to be adopted by the Parties in the

Complaint No, 1085 of 2022

vs. Ishwer Singh Dahiya, in order dated 17.12.2079 the Haryana Real
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event of any dispute and the same

referehce:

Complaint No. 1085 of 2022

is reproduced below for the ready

"35. Dispute Resolution by Arbitration
"All or qny disputes orising out or touching upon in relation to the terms of

this Agreement or its termination including the interpretotion and votidiqr
of the terms thereof ond the respective rghts ond obltgotions oj the parties
shatl be settled amicably by mutual discussions fqiling which the some sha
be settled through reference to a sole Arbitrotor to be appointed by o
resolution of the Board of Directors of the Compony, whose decision sho be
finol ond binding upon the parties. The allottee hereby conrtrms that it shqll
have no objection to the qppointment of such sole Arbitrator even iJ the
person so appointecl, is an employee or Advocate of the Company or is
otherwise connected to the Company and the Allottee hereby accepts and
agrees thqt this qlone shall not constitute o ground for chollenge to the
independence or impqrtiollty of the said sole Arbitrqtor to conduct the
arbitrotion. The arbitration proceedings shall be governed by the
Arbitration and Conciliation Act, 1996 or ony statutory amendments/
modifcations thereto and sholt be hetd ot the Compony\ offices or at a
location designated by the soid sole Arbitrator in Gurgoon. fii Unguage oy
the orbitration proceedings and the Awsrd sho be in English. The company
ond the qllottee will share the fees ofthe Arbitrator in equal proportion,,.

47. The authority is of the opinion that the jurisdiction of the authoriry
cannot be fettered by the existence of an arbitration clause in the buyer,s
agreement as it may be noted that section 79 of the Act bars the
jurisdiction of civil courts about any matter which falls within the
purview of this authority, or the Real Estate Appellate Tribunal. Thus, the
intention to render such disputes as non_arbitrable seems to be clear.
Also, section 88 of the Act says that the provisions of this Act shall be in
addition to and not in derogation of the provisions of any other law for
the time being in force. Further, the authority puts reliance on catena of
judgments of the Hon'ble Supreme Court, particularly in Nationol Seeds
Corporotion Limited v. M. Madhusudhan Reddy & Anr. (20t2) Z SCC

506, wherein it has been held that the remedies provided under the
Consumer Protection Act are in addition to and not in derogation of the
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other laws in force, consequently the authority would not

refer parties to arbitration even if the agreement betlveen th

an arbitration clause.

48. Further, in Afiab Singh and ors. v, Emaar MGF Land L

Consumer case no.701 of 2015 decided on 73.07,2077,

Consumer Disputes Redressal Commission, New Delhi (NCD

that the arbitration clause in agreements between the comp

builder could not circumscribe the iurisdiction of a co

relevant paras are reproduced below:

"49, Support to the above view is olso lent by Section 79 of th
enacted Reol Estote (Regulotion ond Development) Act, 2016 (for
Real Estate Act"). Section 79 ofthe soid Act reods os follows:'

"79. Bar of iurisdiction - No civil court sholl have jurisdictio4 to
entertain ony suit or proceeding in respect of any matter which

the Authority or the adjudicating olfrcer or the Appellote
Tribunal is empowered by or under this Act to determine ond no

injunction shotl be granted by any court or other outhoriq in

respect of ony action token or to be token in pursuonce ofPny
power conferred by or under this AcL"

It cqn thus, be seen thot the soid provision expressly ousts the ju
the Civit Court in respect of any motter which the Real Estate

Authority, established under Sub-section (1) of Section 2
Adjudicoting OIficer, oppointed under Sub'section (1) of Section

Reol Estate Appellant Tribunal established under Section 43

Estate Act, is empowered to determine, Hence, in view oI the bind

of the Hon'ble Supreme Court in A. Auoswamy (su

matters/disputes, which the Authorities under the Reol Esta

empowered to decide, qre non-orbitrable, notwithstqnding an A
Agreement between the parties to such matters,which, to a lorge (

similar to the disputesfalling for resolution under the Consumer

'56. 
Conseqrently, we unhesitatingly reject the arguments on be

Builder and hold thot an Arbitotion Clause in the ofore'stq

Agreements between the Complqinants and the Builder cannot ci

the jurisdiction ofa Consumer Fora, notwithstanding the omendn

to Section I of the Arbitrotion AcL"

49. While considering the issue of maintainability of a comp

consumer forum/commission in the fact of an existing arbi

in the builder buyer agreement, the Hon'ble Supreme Court

0BS of 2022Complaint No.

e bound to
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and ors.,

e National

C) has held
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as M/i Emaar MGF Land Ltd. V. Aftab Singh in revision petition no.
2629-10/2018 in civil appeal no. Z3StZ-235t3 of ZOLT decided on
lO.lz.?OtB has upheld the aforesaid iudgement of NCDRC and as

Rrovidfd in Article 141 of the Constitution of India, the law declared by
the Sufreme Court shall be binding on all courts within the territory of
India a]nd accordingly, the authority is bound by the aforesaid view. The
relevant para of the judgement passed by the Supreme Court is
reproduced below:

"25. This Court in the series ofjudgments as noticed obove considered theprovisions of Consumer protection Act, lgas os wett as iiAitroiion ect figeond la.id down that compla.int under Consumer iriirr-iior"')r, tuing ospecial 
. 
remedy, despite there teirg on ort,troiiii' 

-onrr"r"r, 
,n"proceedings before consumer Forum hive to go rn ona-ro iiioi committedby Consumer Forum on rejectin-g the appticZtiin. in)r"'i'rJoro, 1o, no,

i nterjecting proceedings under 
_consumir' 

p*t"rti, eii i, ti" strength ana.rbitration agreement by Act, 1gg6. rn" *."iyir'iir-iirru,rl") prot"rtion
Act is a remedy provided to o consumer wn"rinu" i, i iilir,i-in ony good,or services. The complaint mectns any ollegotion in writing .aae U ocomptainant has also been exploined ii Setin zp1 il tnte-e,i. The remedyunder the Consumer protection Act is confi*a i'ii.lptlr,"r'ii ,urrr^", o,delined under the Act for defect.or d.eJiciinr;rr;;;;r;;;; ;,;rice provider,
Lhe cheop ond o quick remidy hos bi", pro"iiii r."ril ,onru.", .nirn ,,

_ the obiect ond purpose of the Act os nottced obove.,,
5U. 'l'herefore, in view of the above judgements and considering the

provisions of the Act, the authority is of the view that complainant is well
within right to seek a speciar remedy availabre in a beneficial Act such as
the Con$umer protection Act and RERA Act, 2016 instead of going in for
an arbitration. Hence, we have no hesitation in holding that this authority
has the requisite jurisdiction to entertain the complaint and that the
dispute does not require to be referred to arbitration necessarily. In the
light of the above-mentioned reasons, the authority is of the view that the
oblection of the respondent stands rejected.

G. Findings regarding reliefsought by the complainant.
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(i) Direct the respondent to refund the said total amount of Rs.

80,10,444 /- along with interest of 180/o pa from the date of respective

payments till actual realization of complete amount i.e., I years.

The complainant-allottees booked a residential apartment in the proiect

of the respondent named as "skyon" situated at sector 60, Gurgaon,

Haryana for a total sale consideration of Rs.2,25,02,392/- The allotment

of the unit was made on 04.03.2013. Thereafter the builder buyer

agreement was executed between the parties on 31.05.2013.

As per the payment plan the respondent started raising payments from

the complainant and her husband but they defaulted to make the

payments. The complainant-allottees in total has made a payment of Rs.

80,1,0,4441-. The respondent vide letter dated 03.10.2013 raised the

demand towards fifth instalment and due to non-payment from the

complainant and her husband it sent reminder on 29.10.2013 and

1,9.11.2013 and thereafter various instalments for payments were raised

but the complainant and her husband failed to pay the same. Further the

respondent sent final notice dated 23'02.2016, 25 02.20t6' 71.04.20L6

The occupation certificate of the tower where the allotted unit is situated

has been received on 26.08.20L6 and subsequently offer for possession

was also made by the respondent on 06.09.2016. Thereafter the

respondent cancelled the allotment the unit vide Ietter dated 03..1 1 .2016.

The complainant has pleaded, that she and her husband booked the unit

in the project of respondent and in 2014 they heard a news that the

promoter is going bankrupt, so they stop making further payments.

The respondent-builder took a plea that after the cancellation of allotted

unit on 03.11.2016, the complainant filed the present complainants on

L7.O3.2OZZ i.e., after more than 5 years and thus, is barred by the

Complaint Nol 1085 of 2022

51.

52.

53.

54.
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limitation. The authority observes that the case of the complainant is not
against the cancellation letter issued way back as on 03.11.2016 as the
same cannot be agitated as complaint was filed after more than 5 years
well beyond the limitation period. But the promoter was required to
refund the balance amount as per applicable cancellation clause of the
builder buyer agreement. The balance amount has not been reflncled
which is a subsisting obligation of the promoter as per the builder buyer
agreement. The respondent_builder must have refunded the balance
amount after making reduction of the charges as mentioned in the
buyer's agreement. on fairure of the promoter to refund the amount the
authority is of considered opinion that the promoter should have refund
the balance amount after deducting 1070 of the sale consideration and
taxes which are not adjustable and have been borne by the promoter and
brokerage charges as admissible as per law.
The Hon'ble Apex Court of land in cases of Maulo Bux Vs. llnion of India,
(1970) l SCR gzg and Sirdar K.B. Ram Chandra Rai Urs Vs. Sarah C.
Urs, (2016) 4 SCC 736, held that forfeiture of the amount in case of
breach oF contract must be reasonable and if forfeiture is in the nature of
penalty, then provision of the section 74 of the Contract Act, Ig72 arc
attracted and the party so forfeiting must prove actual damage.
Even keeping in view, the principle laid down by the Hon,ble Apex Court
of the land, the Haryana Real Estate Regulatory Authorify Gurugram
(Forfeiture of earnest money by the builder) Regulations, 201g, framed
regulation t1 provided as under_

.AMOUNT 
OF EARNEST MONEY

Sc.enorio prior to the Real Estate (Regulotions and Development) Act,2016 wasdiflerent. Frauds were carried out without ony leor os tn"r" *o, i"tir'tonn"same but now, in view of the above focts ina **ing ,r* r*ri)irri_ *"

56.
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judgements of Hon'ble Nationol Consumer Disputes Redressol Commission and

the Hon'bte Supreme Court of tndio, the outhority is of the view thot the

forfeiture amount of the earnest money shall not exceed more than 10ok of the

consideration amount of the reol estate i e apartment/plot/building as the case

may be in oll cases where the cancellotion of the flat/unit/plot is made by the

builder in o unilateral manner or the buyer intends to withdraw from the prcject

ond any ogreement containing any clouse contory to the aforesaid regulations

shqll be void ond not binding on the buyer"

57. In view of aforesaid circumstances, the respondent is directed to refund

the paid-up amount after deducting 10% of the sale consideration of the

unit being earnest money along with statutory dues within 90 days along

with an interest @ 10.60% p.a. on the refundable amount, ftom the date

of cancellation i.e., 03.11.201.6 till the date of its payment.

(ii) Direct the respondent to compensate the complainant for Rs

3,00,000/- for the damages towards mental agony & harassment

caused by respondent.

(iii) Direct the respondent to pay the cost towards the legal notice of Rs

30,000/- served by the complainant.

58. The complainant in the aforesaid relief is seeking relief wr't

compensation. Hon'ble Supreme Court of lndia in civil appeal nos 6745-

6749 of 2027 titled as M/s Newtech Promoters and Developers Pvt'

Ltd. V/s State of UP & Ors. (Decided on 7L.L7.2021.), has held that an

allottee is entitled to claim compensation under sections 12, 14, 18 and

section 19 which is to be decided by the adjudicating officer as per

section 71 and the quantum of compensation shall be adjudged by the

adjudicating officer having due regard to the factors mentioned in section

72. The adiudicating officer has exclusive iurisdiction to deal with the

complaints in respect of compensation. Therefore, the complainant is
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advised to approach the adjudicating officer for seeking the relief of
compensation.

H. Directions ofthe authority: _

59. Hence, the authority hereby passes this order and issue the following
directions under section 3 7 of the Act to ensure compliance of obligations
cast upon the promoter as per the functions entrusted to the authority
under sec 34(f) of rhe Act;-

i. The respondent is directed to refund the amount ofRs. 7S,4O,3SO/_

after deducting 10% of the sale consideration of the unit being
earnest money as per regulation Haryana Real Estate Regulatory
Authority Gurugram (Forfeiture of earnest money by the builderJ
Regulations, 201g and statutory dues along with an interest
@10.60 o/o p.a. on the refundable amount, from the date of
cancellarion i.e., 03.11.2016 till the date ofpayment.

ii. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences
would follow.

Complaint stands disposed ol
File be consigned to the registry.

60.

b1.

(Sani
Member

(Viiay Kumar Goya!
Member

Haryga xg3l Es!e!9B9gg!4!ory Authority, 
-Gurueram

Dated:08.02.2022
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