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BEFORE THE HARYANA REAI ESTATE REGUTATORY
AUTHORITY, GURUGRAM

ORDER

1. This complain has been filed by the complainant/allottee under section

31 ofthe Real Estate IRegulation and Development) Act,20L6 (in short,

the Act) read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of section

11(4)(al of the Act wherein it is inter alio prescribed that the promoter

shall be responsible for all obligations, responsibilities and functions

under the provision of the Act or thc Rules and regulations made
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thereunder or to the allottees as per the agreement for sale executed

inter se.

A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

s. N. Particulars Details

1. Name of the project "Raheja's Aranya City", Sectors

11&14, Sohna Gurugram

2. Project area 10 7.85 acres

3. Nature of the project Residential Plotted Colonv

4. DTCP license no. and

validity status
1.9 of 201"4 dated 11.06.2014 valid
up to 10.06.2018

5. Name of licensee Standard Farms Pvt. Ltd and 9

others

6. Date of approval of
building plans

29.0L.2016

7. RERA Registered/ not
registered

Registered vide no. 93 of 201.7

dated 28.08.2 017

8. RERA registration valid
up to

27.04.2022

9. Unit no. Plot no. E- 151

(Page no. 29 ofthe complaintJ

10. Unit area admeasuring t433?o.qJd" -
[Page no.29 ofthe complaintJ

11. Allotment letter 30.06.2014

(Page no. 55 of the complaintl

Complaint No. 4188 of2021
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30.06.20"14

IPage no. 26 of the complain0

l

4.2 Possession Time and
Compensation

That the Seller shall sincerely
endeavor to give possession of the
plot to the purchaser within thirty-
six (36) months from the date of
the execution ofthe Agreement to
sell ond after providing of
necessary infrostructure speciolly
road sewer & water in the sector by

the Government, but subject to force
majeure conditions or any
Government/ Regulatory

authoriy's oction, inaction or
omission and reasons beyond the

control of the Seller. However, the
seller shall be entitled for
compensation free grace period
oI six (6) months in case the
development is not completed
within the time period
mentioned ahove. In the event of
his failure to take over possession of
the plot, provisionally and /or
finally qllotted within 30 days from
the date of intimation in writing by

the seller, then the same shall lie ot
his/her risk dnd cost dnd the

Purchaser shall be lie at his/her risk
and cost the purchaser shall be

liable to poy @ Rs.50/- per sq. Yds.

of the plot areo per month as cost

and the purchaser shalt be tiLbte to

Possession clause

Date of execution of
agreement to sell

Page 3 of 19
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pay @ Rs.50/- per sq. Yards. Of the
plot area per month as holding
charges for the entire period ofsuch
de1ay............"

(Page no. 34 ofthe complaintl,

1,4. Grace period Allowed

As per clause 4.2 of the agreement
to sell, the possession of the
allotted unit was supposed to be

offered within a stipulated
timeframe of 36 months plus 6

months of grace period. It is a

matter of fact that the respondent
has not completed the projecl. in
which the allotted unit is situated
and has not obtained the

occupation certificate by fune
2017. As per agreement to sell, the
construction of the project is to be

completed by June 2017 which is

not completed till date.

Accordingly, in the present case

the grace period of 6 months is

allowed.

15. Due date of possession 30.L2.20t7

(Note: - 36 months from date of
agreement i.e., 30.06.2014 * six

months grace period)

16. Basic sale consideration

as per payment plan at
page no. 44 of the
complaint

Rs.77,26,ZLA/-
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B.

3.

Facts ofthe complaint

The complainant has made the following submissions: -

L That the complainant relied heavily on the brand value and

goodwill of the respondent in the market and thereby invested all

his life savings in the property bearing, plot no. F-151 admeasuring

243.47 sq. yards approximately being developed by the

t7. Total sale consideration
as per applicant ledger

dated 08.04.202 0 at page

no. 56 of the complaint

Rs.77 ,56,2181-

18. Amount paid by the
complainants

Rs.73,11,158/-

[As per applicant ledger dated
08.04.2020 at page no. 56 of the
complaint]

20. Payment Plan Installment Link Payment Plan

(As per payment plan at page 44 of
complaint)

zt. Occupation certificate

/Completion certificate
Not received

22. Offer of possession Not offered

23. Legal notice sent by the
complainant

30.0L.2027

(Page no. 63 of the complaint)

24. Delay in handing over the
possession till date of
filing complaint i.e.,

22.10.2027

3 years 9 months and 22 days
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respondent as'Raheia Aranya City Phase-z'at Sector 11 & 14,

Sohna, [Gurugram) Haryana.

IL That the complainant met on several occasions in the year 2011-

2012 the sales team and other HR representatives of the

respondent for discussions in order to reach a conclusion of

proceeding to book the above-mentioned subject properry. He was

assured repeatedly to invest in the said subject property owing to

its viability in the market. The project was registered vide licence

no.l9 of 2074 dats6 12th June 2014 with the Directorate of '[own &

Country Planning, Haryana and under this authority vide regd. no.

93 0f 2017 dated 28.08.20t7 .

That the complainant relied on the aforementioned

representations of the sales team of the respondent along with its

goodwill enjoyed in the market, booked the subject property

having a total value of Rs.77,56,278/-.

That agreement to sell in "Raheja's Aranya City" was executed

between the parties on 30.06.2014 with regard to the subject

property. As per Article 4.2 of the agreement, it was the legal

obligation of the respondent to give the possession of the subject

property to the complainant within 36 months from the date ofthe

execution of the agreement between the parties hereto. The said

article further provided a grace period of 6 months in case the

development was not completed. Thus, as per the terms of the

agreement, even after taking into consideration the grace period,

Complainl No. 4188 of 2021

II I.

IV.
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the possession of the subject property should have been handed

over to the complainant latest by 31-12-2077 (inclusive of the 6

months' grace period as mentioned in the agreement, dated

30.06.2014). It is needless to mention that till date the subject

property has not been completed and handed over to him. There is

an inordinate delay on account of the respondent of more than 4

years.

That the complainant made the initial payment for the subject

property in February of 2012 but was handed over the allotment

letter only on 30.06.2014. Thus, from the very start, there has been

delay on part of it. The complainant as per the ledger dated

08.04.2020 has till date made a totalpayment of Rs.73,11,449 /- by

31.05.2017 as per the terms ofpayment specified in the agreement

but has still not been handed over the possession of the subject

property, who has also not accorded any reason for the delay.

That the respondent had no intention whatsoever to hand over the

possession ofthe subiect property to the complainant or any other

allotees. The respondent on account of misrepresentations made

to the complainant has extorted the investment and hard-earned

savings of the complainant. He humbly submits in the instant

complaint to place the onus of delay beyond reasonable limits on

the respondent and relieve him the risk of further being cheated

and duped by it. Without prejudice that from the email

correspondences between both the parties, there is a clear

VI,
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admission on part of the respondent of delay in handing over of the

possession of the subject property.

That complainant was constrained to issue a formal demand notice

under section 18 ofthe Act, 2016 to the respondent on 30.07.2021,.

That it is well established principle of law laid by the Hon'ble

Supreme Court that "while quanti8/ing the damages, forums

/authorities are required to make an attempt to serve ends of

justice, so as to compensation is awarded in an established case

which not only serves the purpose of compensating the individual

but which also at the same time aims to bring about a qualitative

change in the attitude of the service provider." The complainant

urges vide the instant complaint that the respondent be held liable

for misrepresentation, negligence, playing fraud and cheating him

in as much as the case at hand is a glaring example as to how the

developers exploit the innocent buyers.

That the complainant harbors no intention anymore to seek the

possession ofthe subject property. The complainant humbly states

before this authority that he wishes to withdraw from the subiect

property without prejudice to any other remedy available and

further prays to this authority that the respondent be directed to

return the booking amount of Rs.73,11,449 /- along with interest

@ 970 p.a. from 09.04.2012 till the date of payment/compensation.

Relief sought by the complainant:

The complainant has sought following relief[s).

IX.

C.

4.
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D.

7.

i. Direct the respondent to refund the principal amount of

Rs.73,LL,449 /- along with interest @ 9%o per annum from

09.04.2012ti11 the date of refund of the amount paid by the

complainant.

ii. Direct the respondent to compensate the complainant to the tune

of Rs.10,00,000/- for the mental harassment caused to him.

iii. Direct the respondent to pay the litigation cost to the tune of

Rs.50,000/- to the complainant.

The respondent/promoter put in appearance through company's A.R &

Advocate and marked attendance on 13.09.2022 and 14.12.2022.

Despite specific directions it failed to comply with the orders of the

authority. It shows that the respondent is intentionally delaying the

procedure of the court by avoiding to file written reply. Hence, it's

defence was orderiil to be struck off for not filing reply despite multiple

and adequate opportunities.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submissions

made by the complainant.

Jurisdiction of the authority

The authority has complete territorial and sub.ject matter jurisdiction

to adiudicate the present complaint for the reasons given below.

D,l Territorialiurisdiction

As per notification no. 1/92/2017-lTCP dated 14.L2.201"7 issued by

Town and Country Planning Department, Haryana, the jurisdiction of

Page 9 ol 19



ffi HARERA.

#-eunuennH,r
Complaint No. 4188 o12021

9.

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial jurisdiction to deal

with the present complaint.

D,ll Subiect-matteriurisdiction

Section 11[4](aJ of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4) (a) is

reproduced as hereunder:

Section 11

il1 rhe promoter sholt-

(a) be responsible for oll obligotions, responsibilities and functions
under the provisions of this Act or the rules and regulotions mode
thereunder or to the ollottees os per the agreementfor sale, or to the
association of qllotteet as the case moy be, till the conveyonce of qll
the apartment' plots or buildings, qs thecase may be, tothe ollottees,
or the common areas to the ossociation ofallottees or the competent
authoriqt, qS the case may be;

Section 34- Functions of the Authority:

34A of the Act provides to ensure compliance ofthe obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regulqtions mode thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage.

11. Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund in the present matter in view of the

10.
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judgement passed by the Hon'ble Apex Court in Newtech Promoters

and Developers Privdte Limited Vs State of U,P. and Ors. 2027-2022

(1) RCR (Civil),357 and reiterated in case of M/s Sana Realtors Private

Limited & other Vs Union of lndia & others SLP (Civil) No. 13005 of

2020 decided on 72.05.2022wherein it has been laid down as under:

"86. From the scheme of the Act of which q detailed reference has
been mqde and taking note ofpower ofadjudication delineated with
the regulatory authoriLy ond adjudicating officer, whot jinolly culls
out is that olthough the Act indicotes the distinct expressions like
'refund', 'interest', 'penalqr' qnd 'compensation', a conjoint reading of
Sections 18 and 19 clearly maniksts that when it comes to refund of
the amount, and interest on the refund amount, or directing poyment
of interest for deloyed delivery of possession, or penalty ond interest
thereon, it is the regulatory authoriq) which hos the power to
examine qnddetermine the outcomeofo comploint. At the some time,
when it comes to a question of seeking the relief of odjudging
compensotion and interest thereon under Sections 12, 14, 18 and 19,
the adjudicsting oJficer exclusively hos the power to determine,
keeping in view the collective reoding ofSection 77 reod with Section
72 of the Act. if the odjudicqtion under Sections 12, 14, 18 and 19
other thon compensotion as envisaged, if extended to the
qdjudicoting ofrcer as proyed that, in our view, may intend to expond
the ambit and scope ofthe powers and functions ofthe adjudicating
oJfrcer under Section 71 and that would be against the mandqte of
the Act 2016."

12. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above, the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

E. Findings on the relief sought by the complainant.

Direct the respondent to refund the principal amount of
Rs.73,1L,449/- along with interest @ 9yo per annum from
09.04.2012ti11 the date of refund of the amount paid by thc
complainant.

E. I
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HARERA
ffiGURUGRAM

Complaint No. 4188 of 2021

13. In the present complaint, the complainant intends to withdraw from the

project and is seeking return of the amount paid by him in respect of

subiect unit along with interest at the prescribed rate as provided under

section 18(1) of the Act. Sec. 18(1) of the Act is reproduced below for

ready reference.

"Section 78: - Return of amount and compensartion
18(1). lfthe promoter foils to complete or is unoble to give possession of
an apqrlmenL, plol, or building.-
(o) in accordance with the terms ofthe agreement for sale or, as the case

mqy be, duly completed by the dote:pecifred therein; or
(b) due to discontinuance of his busiibss os a developer on account of

suspension or revocation ofthe registrotion uncler this Act or for any
other reason,

he shqll be liqble on demond to the allottees, in cose the allottee
wishes to withdrow from the project, without prejudice to any other
remedy qvqilable, to return the smount received by him in respect
ofthat apartment, plot, building, qs the cqse mqy be, with interest
qt such rqte as moy be prescribed in this behalf including
compensotion in the manner as provided under this Act:
Provided thot where on allottee does not intend to withdrqw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, qt such rote as may be
prescribed."
(Emphosis supplied)

14. Article 4.2 of the agreement to sell provides for handing over of

possession and is reproduced below:

4.2 Possession Time and Compensation
Thot the Seller shall sincerely endeovor to give possession ofthe plot
to the purchaser within thirty-six [36) months from the ddte ofthe
execution of the Agreementto sell oncl after providing ofnecessory

infrastructure speciolly road sewer & wqter in the sector by the

Government, but subject to force mojeure conditions or ony

Government/ Regulotory authority's action, inaction or omission oncl

reasons beyond the control of the Seller. However, the seller shall
be entitled for compensotion free grqce period of six (6) months
in case the development is notcompleted within the time period
mentioned above. ln the event of his failure to take over possession

ofthe plot, provisionally and /or fnqlly ollotted within j0 doys from
the dqte of intiruttion in writing by Lhe seller, then the some sholl lie

Pagc 12 ol l9
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at his/her risk and cost ond the Purchoser sholl be lie at his/her risk
and cost the purchoser shall be liable to poy @ k,50/- per sq. yds. of
the plot area per month os cost and the purchaser sholl be liable to
poy @ k.50/- per sq. Yards. Of the plot orea per month os holding
charges for the entire period ofsuch de\ay............"

15. At the outset, it is relevant to comment on the preset possession clause

of the agreement wherein the possession has been subjected to

providing necessary infrastructure specially road, sewer & water in the

sector by the government, but subject to force majeure conditions or

any government/regulatory authority's action, inaction or omission

and reason beyond the control of tlle seller. The drafting of this clause

and incorporation of such conditions are not only vague and uncertain

but so heavily loaded in favour ofthe promoter and against the allottee

that even a single default by the allottee in making payment as per the

plan may make the possession clause irrelevant for the purpose of

allottee and the commitment date for handing over possession looses

its meaning. The incorporation of such a clause in the agreement to sell

by the promoter is just to evade the liability towards the timely delivery

of subject unit and to deprive the allottee of his right accruing after

delay in possession. This is just to comment as to how the builder has

misused his dominant position and drafted such a mischievous clause

in the agreement and the allottee is left with no option but to sign on the

dotted lines.

16. Due date of handing over possession and admissibility of grace

period: As per clause 4.2 of the agreement to sell, the possession of the

allotted unit was supposed to be offered within a stipulated timeframe

Page 13 of 19
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18.

of 36 months plus 6 months of grace period. It is a matter of fact that the

respondent has not completed the project in which the allotted unit is

situated and has not obtained the occupation certificate by lune 2017.

However, the fact cannot be ignored that there were circumstances

beyond the control of the respondent which led to delay incompletion

of the project. Accordingly, in the present case, the grace period of 6

months is allowed.

Admissibility of refund along with prescribed rate of interest: 'l'he

complainant is seeking refund the amount paid by him at the rate of 970.

However, the allottee intends to withdraw from the project and is

seeking refund ofthe amount paid by him in respect ofthe subject unit

with interest at prescribed rate as provided under rule 15 of the rules.

Rule 15 has been reproduced as under:

Rule 75, Prescribed rqte of interest- [Proviso to section 72, section 78
and sub-section (4) and subsection (7) of section 791
(1) For the purpose of proviso to section 12; section 18; ond sub-

sections (4) ond (7) of section 79, the "interest at the rote
prescribed" shall be the State Bank of lndio highest marginql cost
oflending rate +20k,:

Provided thot in case the Stote Bonk of tndio morginol cost of
lending rate (MCLR) is not in use, it shall be reploced by such
benchmark lending rates which the State Bonk of lndia moy fix
from time to time for lending to the generol public.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

Page 14 of 19
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on date i.e., 07.03.2023 is 8,70o/o, Accordingly, the prescribed rate of

interest will be marginal cost of len dingrate +20/o i.e., lO,7Oo/o.

0n consideration ofthe circumstances, the documents, submissions and

based on the findings of the authority regarding contraventions as per

provisions of rule 28(1), the authority is satisfied that the respondent

is in contravention ofthe provisions ofthe Act. By virtue ofclause 4.2 of

the agreement to sell executed between the parties on 30.06.2014, the

possession of the subject unit was to be delivered within a period of 3 6

months from the date of execution of buyer's agreement which comes

out to be 30.06.2017 , As far as grace period is concerned, the same is

allowed for the reasons quoted above. Therefore, the due date of

handing over of possession is 30.1"2.2017. Further, the authority

observes that there is no document placed on record from which it can

be ascertained that whether the respondent has applied for occupation

certificate/part occupation certificate or what is the status of

construction of the project. In view of tle above-mentioned fact, the

allottee intends to withdraw from the proiect and is well within his right

to do the same in view of section 18(1J of the Act, 2016.

The occupation certificate/completion certificate of the project where

the unit is situated has still not been obtained by the respondent

/promoter. The authority is of the view that the allottee cannot bc

expected to wait endlessly for taking possession ofthe allotted unit and

Complaint No. 41BB of 2021

19. Consequently, as per website of the State Bank of lndia i.e.,

h ttDs:/ /sbi.co.in. the marsinal cost of lendinp rate Iin short. MCLRI as

20.

2L.
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for which he has paid a considerable amount towards the sale

consideration and as observed by Hon'ble Supreme Court of India in

Ireo Grace Realtech Pvt, Ltd, Vs. Abhishek Khanna & Ors., civil appeal

no. 5785 of 2079, decided on 11.01.2021

".... The occupation certificote is not avoiloble even as on date, which

clearly omounts to deJiciency of service. The allottees cannot be made

to wait indefinitely for possession of the opartments allotted to them,

nor can they be bound to take the aportments in Phose 1 of the
project......."

Further in the iudgement of the Hon'ble Supreme Court of India in the

cases of Newtech Promoters and Developers Private Limited Vs State

of U.P. and Ors. (supra) reiterated in cose of M/s Sana Realtors

Private Limited & other Vs Union of India & others SLP (Civil) No,

13005 of 2020 decided on 12.05.2022. it was observed

25. The unqualified right of the allottee to seek refund referred Under

Section 1B(1)(a) qnd Section 19(4) of the Act is not dependent on any

contingencies or stipulotions thereof. lt appears that the legislature

has consciously provided this right of refund on demond as an

unconditionql absolute right to the allottee, if the promoter fails to
give possession of the aportment, plot or building within the time

stipulqted under the terms of the agreement regardless ofunforeseen

events or stay orders ofthe Court/Tribunol, which is in either way not
attributable to the ollottee/home buyer, the promoter is under an

obligation to refund the amount on demond with interest ot the rote
prescribed by the State Covernment including compensotion in the

manner provided under the Act with the proviso thot if the ollottee
does not wish to withdraw from the project he shall be entitled for
interestfor the period ofdeloy till handing over possession otthe rqte
prescribed."

The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

23.
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under section 11(al(al. The promoter has failed to complete or is

unable to give possession of the unit in accordance with the terms of

agreement for sale or duly completed by the date specified therein,

Accordingly, the promoter is liable to the allottee, as he wishes to

withdraw from the project, without prejudice to any other remedy

available, to return the amount received by him in respect of the unit

with interest at such rate as may be prescribed.

24. Accordingly, the non-compliance of the mandate contained in section

11(4J (a) read with section 18[1] ofthe Act on the part ofthe respondent

is established. As such, the complainant is entitled to refund of the

entire amount paid by him at the prescribed rate of interest i.e., @

L0.700/o p.a. (the State Bank of lndia highest marginal cost of lending

rate (MCLR) applicable as on date t2%) as prescribed under rule 15 of

the Haryana Real Estate (Regulation and Development) Rules,2017

from the date of each payment till the actual date of refund of the

amount within the timelines provided in rule 16 of the Haryana Rules

2077 ibid.

E. II Direct the respondent to compensate the complainant to the
tune of Rs.10,00,000/- for the mental harassment.

E. III Direct the respondent to pay the litigation cost to the tune of
Rs.50,000/- to the complainant.

25. The complainant is seeking above mentioned reliefw.r.t. compensation.

Hon'ble Supreme Court of India in civil appeal nos. 67 45-67 49 of 2021

litled as M/s Newtech Promoters and Developers PvL Ltd, V/s State

of Up & Ors. (supra), has held that an allottee is entitled to ciaim

Page 17 of 19



HARER,{
MGURUGRANi

Complaint No. 4188 of 2021

compensation & litigation charges under sections 12,14,18 and section

19 which is to be decided by the adjudicating officer as per section 71

and the quantum of compensation & litigation expense shall be

adjudged by the adjudicating officer having due regard to the factors

mentioned in section 72. The adjudicating officer has exclusive

jurisdiction to deal with the complaints in respect of compensation &

legal expenses. Therefore, the complainant is advised to approach the

adjudicating officer for seeking the relief of litigation expenses.

F. Directions ofthe authority

26. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(0:

i. The respondent/promoter is directed to refund the amount i.e.,

Rs.73,11,158/- received by it from the complainant along with

interest at the rate of 10.70o/o p.a. as prescribed under rule 15 of

the Haryana Real Estate (Regulation and Development) Rules,

2017 from the date of each payment till the actual date of refund of

the deposited amount.

ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which Iegal consequences

would follow.

The respondent is further directed not to create any third-party

rights against the subject unit before full realization of the paid-up

iii.
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amount along with interest thereon to the mplainant. Even il
any transfer is initiated with respect to subject nit, the receivables

shall be first utilized for clearing dues of all e/complainant,

27.

28.

Complaint stands disposed of.

File be consigned to registry.FiJe be consigned to registry. 
Iz1.fZ*_^U-- ,/ \

(Saniee),'i(uhar Ard-ra) (Ashok S)

,,/ Member Mem

,/ Haryana Real Estate Regulatory Authority, Curugr

Dated: 07.03.2023

(Sanieeykt6ar erdr{ (

int No.4188 of2021
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