
HARER,l
P* GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

Dateofdecision: O1.O2.2O23

Complaint No. 4375 of 2021 and
others

Membcr

Membcr

NAME OF THE BUILDER RAHEIA DEVEI,OPERS LIMITED.

PROJECT NAME .RAIIEJA ATHARVA"

S. No. Case No. Case title APPEARAN

1. cR/4375/2027 Adarsh Kumar and Renu Adarsh
v/s

Raheja Developers Limited and
others

Shri Shyamal KL

Advocale and Shri
Gupta Advoca

2. cR/4420 /2021, Anurup Arora
v/s

Raheja Developers Limited and
others

ShriShyamal Kr
Advocate and Shri

Gupta Advoca

3. cR/4657 /2021, Neelam Bala
v/s

Raheja Developers t,imited

Shri Manu Chatu
Advocate and Shri

Gupta Advoca

CE

al Kumar
Shri Garvit
vocate

al Kumaf
Shri Carvit
vocate

haturvedi
Shri Carvit
vocate

CORAM:

Shri Vijay Kumar Goyal

ShriAshok Sangwan

ORDER

1. This order shall dispose ofall the 3 complaints titled as above filed before

this authority under section 31 of the Real Estate (Regulation and

Developmentl Act, Z016 (hereinafter referred as "the Act") read with rule

28 of the Haryana Real Estate [Regulation and Development) Rules, 2017

(hereinafter referred as "the rules"l for violatio n of section 1 1 (4) (aJ of th e

Act wherein it is inter alia prescribed that the promoter shall be
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2.

3.

responsible for all its obligations, responsibilities and functions to the

allottees as per the agreement for sale executed inter se bewveen parties'

The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,

namely, " Raheja Athorva" lgroup housing prolect) being developed by the

same respondent/promoter i.e., M/s Raheja Developers Limited The

terms and conditions of the agreeqent to sell and allotment letter against

the allotment of unit in the upcolling proiect of the respondent/builder

and fulcrum of the issues involved in all these cases pertains to failure on

the part of the promoter to detiver timely possession of the units in

question, delayed possession charges along with interest and other'

The details of the complaints, reply status, unit no', date of agreement'

possession clause, due date of possession, total sille consideration' total

paid amount, and relief sought are given in the table below:

t"a
in Sector- 109, Gurugram.

Possession Clause: -

4.2 Possession Time and Compensation

That the Seller shollsincerely endeavor to give possession ofthe plotto the purchoser

Complaint No. 4375 of 2027 a\d
others

'd'i{!il:'fif ill i,T if ii,l' i;;;i;;; ;;;a

within thirlt-six (36) months from the dqte of the execution oJ the Agreement to

,iit ana o\tl, pririiing of neLessary infrostructure specially road sewer & woter in

the sectoi by the Goieinment, but subiect to force mojeure conditions or ony

iir"ini""ti n"gulotory outhority's ctction, inaction or omission and reasons beyond

ihe control of t;e Sellei However, the seller sholl be entitled for compensation

i"i iriu i*aa tt six (6) months in cqse the development is not completed
'*iinin tnr'u^, p"iiod mintioned above. tn the event of his foilure to tqke over

prrr"'slo, of the plot, provisionally ond /or finolly altotted wit-hin 30 
.days from the

'aii il intiiotioi in writing by the seller' then the same shall lie at his/her risk ond

cort aid the Purrhorer shall bi lie othis/her risk and cost the purchaser s.hallbe l,iable

Proiect Name and
Location
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Complai rt No. 4375 of 2021 and

others

shatl be tiable to poy @ Rs.50/- per sq. Yards. Ofthe plol

chorges for the entire period oI such de\oy............"

area per month as holding

Sr.
No

Complaint
No., Case
Title, and

Date of
filing of

complaint

Reply
status

lrnit
No.

6&t

Date of
execution

of
agfeement

to sell

Due I

o
posse

ate

sion

Total
Considera

tion /
Total

Amount
paid by

the
complain

ants

Relief
sought

1. cR/437 s /20
27

Adarsh
Kumar

v/s
Raheja

Developers
Limited

Date of
Filing of

complaint
22.1r.2021

l"TJffi'l

l

I

H,
GL

u
U
,RI

IF11"
02,
flrst
floor,
blockT

IF 11

IPage
no.34
ofthe
compl
aintl

INote:
month
form tl
date of
aSreen
to sell
16,02.i

A
tV

16.08.2

lent

30

i.e.,
201

t072

0l

TSC: -

Rs.68,78,0
14/"

[As per
customer
ledger
dated
lL.01.202
1at page
no. 67 of
complaintJ

AP: -

Rs.60,70,2
69 /-

(As per
customet
ledger
dated
71.o1.202
1at page
no. 67 of
comDlaintl

DPC
and
other
charges

l

2. cR/4420 /20
21

Anurup
Arora

V/S
Raheja

Developers
Limited.

Reply not
received

IF 18.
03,2"d
floor,
block/

IF 18

lPage
no. 34

30.05.2011

[Page no. 31
ofthe
complaint]

30.12

INote
montl
form I

date c

agtee
to sell
30.06

.2013

124
ts
:he
rf
ment
Li.e.,

.20111

TSC:-
Rs.1,00,74,
725 /-

[As per
customer
ledger
dated
25.08.201

DPC

and
other
charges
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No. 4375 of 2021 and

others

9 at page

no.59 of
complaintl

AP: -
Rs.

a9,L4,544 /

[As per
customer
ledger
dated
25.04.201
9 at page
no.59 of

ofthe
compl
aintl

Date of
Filing of

complaint
22.1.1..2027

TSC: -

Rs.

65,61,93s

(As per
BBA at
page no.
50 ofthe
complaint)

AP: -
Rs.

67,7 4,4631

(As

alleged
by the
complaina
nt at Page
no. 18 of
complainr

0101

cR/46s7 /20
27

Adarsh
Kumar

V/S
Raheja

Developers
Limited

Date of
Filing of

complaint
01.72.2027

H
Gr

k7

a\

I.HI
GR

have been used. TheY arettnte'ln the table referred above certain a
elaborated as follows:
Abbreviation Full form
TSC Total Sale consideration
AP Amount paid bY the all

PaEe 4 of 27
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5.

7.

Complaint No. 4375 of 2021and
others

4. The aforesaid complaints were filed against the promoter on account of

violation ofthe agreementto sell and allotment letter against the allotment

of units in the upcoming project of the respondent/builder and for not

handing over the possession by the due date, seeking award of delayed

possession charges.

It has been decided to treat the said complaints as an application for non-

compliance of statutory obligationl.' on the part of the promoter/

respondent in terms ot t".,,or,_,.11[0.. of the Act which mandates the

authority to ensure compliance olihe obligations cast upon the promoters,

the allottee(s) and the real estate agents under the Act, the rules and the

regulations made thererinder. ' . I .

The facts ofboth the complaints filed by the complainant(s)/allottee(s) are

also similar. Out of the above-mentioned case, the particulars of lead case

CR/4g7 5/ Adarsh Kumar V/S Raheia Developers Limited and others ar e

being taken into consideration for determining the rights of the allottee(s)

qua delayed possession charges along with interest and others'

Proiect and unit related details

The particulars ofthe project, the details of sale consideration, the amount

paid by the complainant(s), date ofproposed handing over the possession'

delay period, if any, have been detailed in the following tabular form:

CR/4375/ Adarsh Kumar V/S Raheia Developers Limited and others'

S,No. Heads Information

1. Proiect name and Iocation "Raheja's Atharva", Sector 109,

Gurugram

6.

A.
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Complaint No. 4375 of 2027 aod

others

2. Proiect area 14.812 acres

3. Nature of the project Residential Group Housing ColonY

4. DTCP license no. and

validity status

257 of 2007 dated 07.11.2007 valid

up to 05.11.2017

5. Name of licensee Brisk Construction Pvt. ltd and 3

others

6. RERA Registered/ not

registered

Registered vide no. 90 of 2017 dated

28.08.20L7

7. RERA registration valid u[
to

27 .02.2023

5 Years from the date of revised

Unit no. t

I

IF 11. - 02, first floor, block/tower- IF

L1

[Page no. 34 ofthe complaint]

9. Unit mea -t 2 062.33 sq. ft.

IPage no.34 ofthe complaint]

10. Date of allotment letter L6.02.2010

[Page no. 66 of the complaint]

11. Date of execution of flat

buyer agreement

3.6.02.2010

[Page no. 31 of the complaint]

12. +,2 Possession Time

Compensation

Thqt the company shall endeavor to

give possession of the apartments to

the qllottee(s) within thirty'six (36)

months in case of tower and thirtY
(30) months in case of
'Independent Floor' from the date

of the execution of the Agreement

Possession clause

lt
and

I
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No. 4375 of 2021 and

others

providing of
cture in the sector

ent, but subject to

conditions or any

latory authoriy's
or omission and

the control of the

mpany on obtaining
pation and use by

uthorities shall hand

e Purchaser for this

se and subiect to the

complied with all

conditions of this

&AgreementTo sell.

is failure to take over

and use the unit
d/or finally allotted

from the date of
ting by the seller,

all lie at his/her risk
Purchaser shall be

n @ Rs.7/- per

r area per month as

for the entire period

to sell and
necessarv In

by the Govern

force majeure

Government/
dction, inacti
reasons beyon

company. The

the Unit to

6e

M
GURU

of such delay...

t6.oa.zolz

[Note: 30 months form the date of

agreement to sell i.e., 16.02.2010I

Due date of possession

Payment plan

PaEe 7 of 27



HARERA
(D ct tDr raDAN/

Complaint No. 4375 of 2027 and,

others

Facts ofthe complaint

The complainants have made the follollving submissions in the complaint: -

a. That the complainants are the buyers ofthe Independent FIoor who has

booked & paid almost the entire sale consideration amount in advance

towards the same by entering into an agreement to sale/purchase of

their respective Independent Floors in the approved township

/ongoing residential proiect started by the respondent/promoter

namely M/s. Raheja Developers Private Limited, in the name & style

' 
Page B of 27

B,

8.

[as per payment Plan at Page no. 56

of the complaintl

15. Basic sale consideration

as per BBA at page no. 56

of the complaint

Rs.67 ,13 ,262 I -

16. Total sale consideration

as per customer ledger

dated 11.01".202 L at

no. 67 of complaint

Rs.68,78,014/-

t7. fotat ,*ou.tt paid by the
complainants as. Per
customer ledger dated

11.01.202L atpa
of complaint

o. 67

Rs.60,7 0,269 /-

18. Occupation certificate

/Completion certificate

Not received

19. Offer of possession Not offered

20. 10 years 5 months and 16 daYs

I

Delay in handing over

possession tilldate of this 
I

] order i.e., 0L.02.2023
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"Raheia Shilas Low Rise In Raheia Atharva" at Sector-109, Village:

Pawala Khushrupur, District: Gurugram (Haryana) The agreement to

sell/purchase dated 16.02.2010 entered into between the parties along

with the allotment Ietter for the unit bearing no. IF11-02 & statement

of accounts (ledger) issued by the respondent/promoter showing the

payment of Rs.60 ,7 O,2691- madeby the complainants as consideration

b. That the respondent/promoter fraudulently & dishonestly, advertised

in the various newspapers.:& p,1{licly distributed their handbills

/brochures & also through its directors, employees & agents between

the year 2007'2}fz tiit itite, iepies.enting the complainants as well as

public at large that it iirtend to cdirstruct a world class luxury group

trousing proled&{all thi mo{olfime&&e*Fs well as green areas,

to ue aevetope{ff,i,, "rfuiF'ii",h preala$asurin s 14844'46 sq'

meters, situatefoft{4't4lr, fi,4"H'*ffi4""1 *r.'ere a buver can

live peacetully.\&,)hfuhbnfOAif= complied with all the

requisite tegat coffi@e*qSk,.obtained the necessary

::Tl'.'.:11':"$#A,K;Lffi HIl::J"H;":;:l;
a period of thirf-ihirtfilt"#e FSf\ftS{k "c 

of the residential

,p"."7rg.""m",rtt/toYai"i,Y"tii,Li'"ni'l.li-,trt"prospectivebuvers

and the respondent which it never intended to fomply since beginning

of the transaction.

That acting upon the aforesaid dishonest & frar+dulent representations

made by the respondent /promoter, the complainants entered into the

agreement to sell with it towards the purchase of the independent

Complaint No. 4375 of 2027 a\d
others
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towards the sale consideration for the same. They would not have paid

to the developer had it not made such dishonest & fraudulent

representation to them through its directors, employees, agents &

thereby intentionally deceived the complainants as well as other

buyer's & induced them to part with their valuable money which they

never intended to comply since beginning.

d. That the agreement to sell-was entered into betvveen the complainants

& the respondent/promoter on 16.02.2010 after payment of

substantial amount of 9/- towards sale consideration

amount to tn" addq6..qMssl\Fqf\nit was required to be

r,"na"a or". oJfrd.zori as per'Blass"Ug\lt 
" "gt""ment 

to sell'

Despite receiviifri{'"#F+.4F.,hlf *,o"",mount 
towards

the sale of the u[i?mYr&u{*$"[ pS#!8F respondent retused to

n, na ou".,t . p o\$i${r,-[1LrIJGVu o,.tu res and n ecessa ry

comptiances ,, ,".in t(q@iiii" lalis, to the complainants

regarding whicl ave;l l4qpr Snrnentations made to the

directorsTpron$ JilBGE, ftr,tl
rhar the co,fl+F"If ll"l{B,ft rtn }uvers, 

is directrv &

substantially aglfievEd [ytnYitiigat'itids coinh[rea uy the respondent

/promoter and its directors, and its employees & agents'

That on enquiry the complainants & other briYer's, were shocked to

know that the application in form BR-IV[B) dated 26'04'20L7

submitted by the respondent for the issuance ff occupation certificate'

to the office of Director General, Town & Coun{ry Planning Haryana at

Complaint No. 4375 of 202L and,

others

floors in the aforesaid real estate project & agreed to pay huge amount

c.
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Chandigarh bearing the signatures of its architect & structural engineer

supervising the construction on site, was rejected by the Town Planner

vide Memo No. ZP-331lSD[B5)/2017 /19946 dated' 76.08.2017, for the

reason of non-compliance of the building bye-laws.

h. That the respondent/promoter filed an appeal against the order dated

f6-Oa.2ol7 passed by the office of Director Town & Country

Planning(Haryana) before thi P.fincipal Secretary to the Government

l.

of Haryana, Town & Countqy,?lanlltrg Department (Chandigarh), who

vide its order dated 09.77./Aii7'w?s pleased to give direction to the

Director Town & Colintry fliqning(Haryana) to obtain a fresh report

from the field functionarieii regaiding the status of construction at the

site and to take appr'dpriate action on the basis ofthe same.

That the aforesaid order daied 09.11.2017, the respondent again made

a representation on 05.06.2018 after a delay of more than six months,

to the Office of District Town Planner(HQJ Haryana O/o Director(Town

& Country Planning, Haryana Chandigarh), who vide its Office order

bearing Memo No.ZP-331lAD[R$/2018/1934 dated 29.06 2018 was

pleased to direct the District Towil Planner (Gurugram) to re-visit the

site and send the comments/repbrt through Senior Town Planner,

Gurugram immediatelY.

That accordingly, a team from the office of District Town Planner

visited the site in question for the re-inspection of the construction of

the housing complex in tuly 2018 and submitted its detailed report to

the Office of Senior Town Planner (GurugramJ vide Memo bearing no'

DTPIG) /ZOl8 /2.08.2018 dated 31-.O7.ZO18 enumerating the details of

t.

Complailt No. 4375 of 2027 ar,d

others
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the deviations made by the respondent and for the necessary action by

the competent authority.

k. That the respondent was granted licenses bearing no' 257 of 2007

dated 07.11.2007 of the land admeasuring of 14 81 acres & latter an

area of 0.8 acres was added to the proiect and got a license no 14 of

2011 dated 13.02.2011from the DTCP, Haryana for construction ofthe

aforesaid group housing residqlltial complex/real estate proiect'

already expired, required to be renewed on 06 7l'?077 & 12 02 20L9

respectively, however, the respondent has not taken any steps towards

the renewal of the same.

I. That the communication beadng memo no' STP (G) /20t8 /6346 dated

02.08.201.8 that the building plan submitted by the respondents for the

construction of the iforesaid real estate project was approved by the

Director General Town & CountryrPlanning, Government of Haryana

vide its Office Memo No.ZP-331llD tBS) /20L2122993 dated

16.11.2012 was valid tili 15.11.2017 and the same has expired with the

efflux of time, however, the respondent took no steps to renew the

same by taking the appropriate steps Further, the respondent for

granting occupation certificate iegarding the aforesaid real estate

proiect in questidn, wai seiiously & consciously considered by the

senior official of the office of Directorate of Town & Country Planning

Haryana and several opportunities were granted to it to comply the

mandatory Iegal requirements as per the building byelaws as well as

the other legal compliances/clearances. The office memo bearing No'

ZP-33L/AD (RA) lTTrs /21688 Dated 0909'2019 & MEM0 No ZP-

Complaint No. 4375 of 2027 and'

others
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331/AD(RA)/2OZO /2767 Dated,29.0!.2020, were issued by the 0ffice

of District Planner (HQ) O/o Director General, Town & Country

Planning Haryana, [ChandigarhJ were communicated to the

respondent for legal compliances but no action or reply was submitted

by it.

m. That the respondent further perpetuated the illegality in development

/construction of the housing. complex by not taking the environment

clearance for the aforesaid piddct in question till date from the

competent authority and is facing prosecution tor the same The

Chairman, Haryana State Pollution Control Board vide its office order

bearing No. 293-95 dated 20.03'2020, has granted the approval to

prosecute the respondent & its other Directors/employees under

section 15 read with Section 19 of the Environmental Protection Act'

1986. Further sanction has been granted for the prosecution of the

respondent under seciion 43&44 for violation of section 24&25 of

Water Act, 1974 conceining the aforesaid real estate proiect The

sanction has been also granted for the prosecution of respondent under

Section 38&39 for violating section 21&22 of the Air Act 1981 vide

orders dated 20.03.2020.

n. Thatthe respondent/promoter was granted registration no 90of2017

dated 28.08.2017, for the aforesaid on-going real estate project

pursuant to the application made in this regard on 31'07 '20U by lhe

Haryana Real Estate Regulatory Authority, HUDA Complex, Sector-6'

Panchkula-134109, in terms of the provisions of the Act, 2016 and the

Complaint No. 4375 of 2021and

others
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Rules, 2017 subiect to the mandatory terms & conditions enumerated

therein.

o. That they have now come to know that the respondent has also taken

huge Ioan amount from the various financers/banks to finance the real

estate projects apart from the sale consideration amount, paid by the

buyers. However, the same has not been utilized by the respondent

towards the construction activities & diverted the same for own use

resulting in undue delay in lglnpletion of the aforesaid ongoing real

estate proiect. The financer/b?nker failed to monitor the utilization of

Ioan amount towards the construation activities resulting in undue

delay in completion ofthe rea'lestate projects apart from the deviations

in the sanctioned plan, resulting in rejection of occupation certificate

by the town planner and in fact, have helped the respondent siphoning

offunds and therefore, is not entitled to possess or sell the unsold units

in the aforesaid ongoing Proiect.

That the respondent cannot abdicate the responsibility to pay

compensation/damages due to delidue to delay in completing the real estate

project in question apart from handing over the possession of the

apartments & con'rmon ilieas etc., to the complainants as per the law

Iaid down by the parliament to protect the interest of the buyers &

maintain the fairness in the action of the state'

C, Relief sought by the complainants: '
9. The complainants have sought following relief(s)

a. To issue directions revoking the license bearing No' 90 of 2017 dated

28.OA.ZOL7 granted to the respondent/promoter by the Haryana Real

Complaint No. 4375 of 2021and
others

p.

Page 14 of 27



ffiHAREIA
#eunuenRnt

complex in the name & style "Raheja Shilas low rise in Raheja Atharva"

at Sector-109, Village Pawala, Khusurpur, Gurugram, as revoked under

Section 7 of the Act,2016.

b. To issue appropriate directions or orders directing the respondent to

hand over the development work of the aforesaid proiect in question to

the association ofthe buyers i.e., the complainants herein or take up the

project under its control & supilf{ision, in terms of Section I of the

Act,2016 in case the authority diems fit & proper.

c. To issue appropriate directionq orpiders permitting the complainants

to get the Buyers Association for "Raheia Shilas in Low Rise in Raheja

Atharva" registered under the local laws so as to enable it take over the

development work of the aforesaid irroject in terms of Section I of the

Act,2076. zvl I a a a v$t

f.

To issue the occupation cdrtificate to the buyers under RERA Act'

To issue appropriate directions or orders authorizing the complainants

to get the structural auditing of the ongoing project in question

conducted by appointing an indepbndent architect or such entity so as

to identify & rectify the deviations made in the construction work'

To issue appropriate directions or orders authorizing the

complainant/association of buyers, to open an escrow account in any

nationalized bank and accept the balance payment to be made towards

the purchase of independent floors in the ongoing project in question

and utilize the same towards completing the project in question as per

the law.

complaint No. 4375 of 2021and

others

Estate Regulatory Authority towards the construction of group housing

d.

e.
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h.

).

k.

To issue appropriate directions or orders directing the respondent

/promoter to transfer the un-utilized fund lying in its escrow account

no.017105008614 with ICICI Bank Ltd. [lFC CODE: ICICI0000171J,

Saket, New Delhi, belonging to the buyers, for its utilisation for the

completion of ongoing project as per law.

To issue appropriate directions or orders holding the unsold

flats/independent floors as-.well aq 0.8 Acres Land shall remain in the

actual as well as notionil' possession of the complainant/buyer's

association & further perrnit to.sell the unsold floors to the prospective

buyers and utilize the funds towirds the completion of the ongoing

project as well as providinf compeasation/damages to the buyers on

account of delayed possession as per tle law

To issue appropriate directions or orders or directing for payment of

interest on principai amount to the buyers on account of delayed

possession as per the law @ 10.20% from the date of handing over as

per the agreement to ii:tt iill tne actual possession is handed over to be

paid proportionately from the unqtilized fund if any remains with the

complainant/buyer's assdciation aild also grantadequate compensation

also.

To issue appropriate directions or orders authorizing the complainants

/association of buyers to make representations to various authorities

for the grant of completion certificate as well as environmental

clearance for the ongoing project as per law'

To issue appropriate directions or orders for publication of notice in a

daily newspaper for the Information of buyers of the aforesaid

Page 16 of 27
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Complaint No. 4375 of2o27 and'

others

development project requiring them to give their consent for becoming

the members of the buyer's association

l. To issue appropriate directions or orders to appoint any other

competent authority to complete the development proiect in case the

authority deems fit & proper to do so.

10. The respondent/promoter put in appearance through company's A R &

Advocate and marked attendaitg ,an 08.02.2022, 21'04'2022 and

02.11.2022. Despite sPecific failed to comply with the ordersply

of the authority. Therefore,in view of order dated 02 11'2022, the defence(r, Lllttil

11.

of the respondent was struck off.

Conies of all the relevant documents have been filed and placed onfilCopies of all the relevant do

record. Their authenticity is not in dispute. Hencerecord. Their authenticity is not in dispute. Hence, the complaint can

decided based on these undisputed documents and submission made

thecomplainants.\?Yn ilil fl l! /€/
D. rurrsdictionortn".\dlLli li ll{:l:'
12. rhe authority our"*.5ft.ffi$!H as well as subiect matter

jurisdiction," "o,H;{HfH]Hror the reasons given

D.r rerritorraliffii{iffil lQ[;/.[t /[

13. As per notific",ion *llVlz\V-Mda)t"a'l+Ytp'zotz issued bY rown

and Country Planning Department, the iurisdfction of Real Estate

Regulatory Authority, Gurugram shall be entire Gjrrugram District for all

purpose with offices situated in Gurugram' In the 
lresent 

case' the project

in question is situated within the planning are{ of Gurugram District'

the

be

by
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Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.

D. ll Subiect matter iurisdiction

14. Section 11(4J(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale' Section 11( )(a) is

reproduced as hereunder:

Section 11(4)(a) .

Be responsible for oll obligaliois'r-$i9nsibitities and functions under

the provisions ol this Act or ttie'lllei'frd regulotions made thereunder

or to the allottees as per lhe agreementJar sole, or to the associotion

of ollottees, as the cose may'be, till the conveyance of oll the

;partments, plots or buildings, at,the ggse may bq to the ollottees' or

the common areas to the oifiiiotiiJl of allotl'ees or the competent

authoritY, as the case maY be;

Section 34'Funrtions of the Authorityl

34(D of Lhe Act provides to ensure complionceolLhe obligations cost

upon the promoters, theallolteesond the reolestateogentsunder thts

ict and the rules and regulations mode thereunder'

So, in view of the provisions of the Act quoted above, the authority has

complete lurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a

later stage.

Findings on the retief sought by the complainants'

E.l To issue directions revoking the license bearing No 90 of 2017 dated

2a,o8.2017 granted to the rispondent/promoter by the Haryana Real

Estate Regui-atory Authority towards the construction oJ group housing

complex i-n the name & styie "Raheia Shilas low rise in Raheia Atharva"

at Sector-109, Village Pawala, Khusurpur, Gurugram' as revoked under

section 7 ofthe Act,z016'

15.

E.
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E.III

E. IV
E.V

E.Vlt

E. VIII

E. lx

E. II To issue appropriate directions or orders directing the respondents to

hand over the development work ofthe aforesaid project in question to

the association ofthe buyers i.e., the complainants herein or take up the

proiect under its control & supervision, in terms of Section B of the

Act,z016 in case the authority deems fit & proper.
To issue appropriate directions or orders permitting the complainants

to get the tuyers Association for "Raheia Shilas in Low Rise in Raheia

Ath-arva" registered under the local laws so as to enable it take over the

development work of the aforesaid proiect in terms of Section I of the

Acr,2016.
To issue the occupation certificate to the buyers under RERA Act'

To issue appropriate directions or orders authorizing the complainants

to get th; structural auditing of the ongoing proiect in question

con-rlucted by appointingan independent architector such entity so as to

identify & r;ctify the deviations made in the construction work'
To issue appropriate directions or orders authorizing the complainant

/association oiboyua", to open an escrow account in any nationalized

Lank and accept the balance paynent to be made towards the purchase

of independenl floors in the ongoing proiect in question-and utilize the

same towards completing the project in question as per the law'

To issue appropriate directions or orders directing the respondent

/promoterto transfer the un-utilized fund lying in its escrow account-no'

brzrosooser+ with lclcl Bank Ltd. (lFC coDE: ICICI0000171), saket,

New Delhi, belonging to the buyers, in the escrow account ofthe buyer's

association/comflainant for its utilisation for the completion of ongoing

proiect as per law.
io irr,lu upp"op.iate directions or orders hotding the unsold flats

/indeoendent floors as well as 0.8 Acres Land shall remain in the actual

ls weilas notional possession of the complainants/buyer's association &

further permit to iell the unsold floors to the prospective buyers and

utilize the funds towards the completiou of the ongoing project as well

ai p.ouiaing compensation/damages to the buyers on account of delayed

possession as Per the law.
io issue appropriate directions or orders authorizing the complainants

/association of b,,yu.. to make representations to various authorities

ioi ,f,u g."nt of completion certificate as well as environmental

clearance for the ongoing project as per law'
To issue appropriate direitions or orders for publication of notice in a

daily newspaper for the Information of buyers of the aforesaid

aevetopment prolect requiring them to give their consent for becoming

the members ofthe buyer's association.

E.VI
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E. Xl To issue appropriate directions or orders to appoint any other
competent authority to complete the development proiect in case the
authority deems fit & proper to do so.

16. The above-mentioned reliefs sought were not pressed by the complainants

counsel during the arguments. The authority is of the view that the

complainant counsel does not intend to pursue the above-mentioned relief

sought. Hence, the authority has not raised any finding w.r.t. to the above-

mentioned reliel 
..,,1

E.xll To issue appropriate directions or orders or directing for payment of
interest on principal amount to the buyers on account of delayed
possession as per the law @ 10.20olo from the date ofhanding over as per

th" "g.""-.ni 
to 

"ell 
tilkhe acsrat possession is handed over to be paid

prop;rtionately from dhe unutilized fund if any remains with the

iomplainant/buyey's association and also grant adequate compensation
also.

17. In the present complaint, the complainants intend to continue with the

project and are seeking delay possession charges as provided under the

proviso to section 18[1J ofthe Act. Sec,18(1J proviso reads as under'

"section 78: - Return of amount and compensation

1B(1). lf the promoter fails to comptete or is unable to give possession of an

apdrtment, plot, or building, -

Provided that where sn. allottge 4oes not intend:to withdruw from the

proiect, he shall be poid, by the promoter' interest fo.r every month of
'deliy, till the hondiig over of the possession, at such rate as moy be

prescribed,"

18. Article 4.i of the agreement to sell provides for handing over of possession

and is reproduced below:

4,2 Possession Time and Compensation
That the compony shall endeovor to give possession of the

opartments to the atlottee(s) within thirty-six (36) months in

PaEe 20 of 27



ffiHABERA
ffieunuennu

government, but

case of tower and thirty (30) months in case of'lndependent
Floor' from the date oI the execution of the Agreement to

sell ond ofter providing of necessary infrostructure in the

sector by the Government, but subiect to force mqieure

conditions or ony Government/ Regulotory authority's oction,

inaction or omission and reosons beyond the control of the

compony.The company on obtoining certificate for occupotion

and use by the Competent Authorities shall hond over the llnit
to the Purchqser for this occupotion and use and subject to the

Purchaser having complied with all the terms and conditions of
this application form & Agreement To sell ln the event of his

failure to tqke over..r.nd /qr. occupy qnd use the unit
provisionally and/or fin(iw iiliitted within 30 days from the

dqte of intimation in wntiltg by.the seller, then the same shall

tie at his/her risk ond cosi iind ihe Purchaser sholl be liable to

compensation @ k 7/' per sq. Jt. oI the super oreo per month

as hotding chaiges t'or the entire period of such deloy " " "

19. At the outset, it is relevant to co-mment on the preset possession clause of

the agreement wherein the possession has been subjected to providing

necessary infrastructure specially road, sewer & water in the sector by the

to force maieure

complaint No. 4375 of 2027 and

others

conditions or any

of

and reason

drafting of this clause andbeyond the

incorporation of only vague and uncertain but so

heavily loaded in favour

a single default bY the allottee in per the plan maY make

the possession clause irrelevant for the purpose of allottee and the

commitment date for handing over possession loses its mearfing The

incorporation of such clause in the agreement to sell by the promoter is ,ust

to evade the liability towards timely delivery of subiect unit and t0 deprive

of the against the allottee that even
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the allottee of his right accruing after delay in possession This is )ust to

comment as to how the builder has misused his dominant position and

drafted such mischievous clause in the agreement and the allottee is left

with no option but to sign on the dotted lines.

20. Payment of delay possession charges at prescribed rate of interest:

Proviso to section 18 provideaffi-1y\ere an allottee does not iltend to

withdraw from the nrolect, htffiaid, by the promoter, intJrest for

every month of delay, till tbrhffiftft{Sossession, at such ratt as maY

has been reprodu"#r{ro"# L1

Rule 15. Prescribed rate of interest- lProviso to section 72, section 18 and

sub-section (4) and subsection (7) of section 191

@ For tie purpose of proviso to section 12; section 18; and sub-sections (4)

qnd (7) ofiectioi 19, the "interest at the rate prescribed" shall be the

State Bonk of tndia highest msrginol cost oflending rate +2ak :

Provided tiat in cose the State Bankoflndia marginal cost oflending

rote (MCLR) is not in use, it shqll be replaced by such benchmotk

lending rateswhich the State Bank of lndio may fix from time to time

for lending to the general Public.

21. The Iegislaiure in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature' is reasonable

and if the said rule is followed to award the interest, it will ensure uniform

practice in all the cases.

22. Taking the case from another angle, the complainants-allottees were

entitled to the delayed possession charges/interest only at the rate of Rs 7/-
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per sq. ft. per month as per relevant clauses ofthe buyer's agreement for the

period of such delay; whereas the promoter was entitled to interest @ 18%

per annum compounded at the time of every succeeding instalment for the

delayed payments. The functions of the authority are to safeguard the

interest of the aggrieved person, may be the allottee or the promoter' The

rights ofthe parties are to be balanced and must be equitable' The promoter

cannot be allowed to take undqg*Lv-*Ulge ofhis dominate position and to

*o,rr, ,r" ,""0. or,n" n*o.ffi*othority is auty to'nl to t"tt"

into consideration the legislative intent i.e., to protect the interest of the

consumers/allottees in the real estate sector. The clauses of the buyer's

agreement *"."[fr{*yr15 +.h},4},e-sided, 
unr{ir, and

unreasonabre witt\+Yt rl" *,,if ,{,y!#for deraved possession'

rhere are ur.tou, o\$$&:[lS#s asreement which give

sweeping powers to ,n" )S6&EEEEe6I the allotment and fqrfeit the

amount Daid. rhurffiAftg,R}\" tuver's asreernent are

ex-f acieone-sided,X;f ,f Rf f-€f *irtr-ffi e'"*e'hallclnstitute

the unfair t."a" p\tiu b[ thl\*t tl tllc p/omoter' These tvpe of

discriminatory terms and conditions of the buyer's aBreement wlll not be

final and binding

23. Consequently, as per website ofthe State Bank oflndia i e', https:/lsbi co'in'

the marginal cost oflending rate (in short, MCLR) as on date i'e 
' 

01] 02 202 3
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is 8,6070, Accordingly, the prescribed rate of interest will be marginal cost

of Iending rate +2o/o i.e., LO6Oo/o,

24. The definition of term 'interest' as defined under section 2(zal of the

provides that the rate of interest chargeable from the allottee by

Act

promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the-allottee, in case of default The relevant

section is reproduced below:

poyable bY the Promoter or the

Explanation. -For the purpose of this clouse-

O the rote of interest chargeable from the allottee by the promoter' in cose
' - 

of defauli, shall be equol to the rote of interest which the promoter shall

be liable to poy the allottee' in cose ofdefault;
(i0 the interesi payable by the promoter to the ollottee 

-sholl 
be from the

date the promoter received the omount or ony part thereof till the date

the amount or part thereof and interest thereon is refunded' antl the

interest payabl; by the allottee to the promoter shall be from the date

the allo;k; defaults in pqyment to the promoter till the date itis pqidi'

25. Therefore, interest on the deliy payments from the complainants shall be

charged at the prescribed rate i.e., 10'609/0 by the respondent/promoter

which is the same as is being granted her in case of delayed possession

by the parties and based on the findings of the authority regarding

contravention as per provisions ofrule 28(2), the Authority is satisfied that

the respondent is in contravention of the provisions of the Act' By virtue of

clause 4.2 of the agreement executed between the parties on 16'02 2010'

Complaint No. 4375 of 2027 and,

others

of the circumstances, the documents, submissions made

the

26.

charges.

0n consideration
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the possession of the subiect unit was to be delivered within 30 months

from the date of agreement to sell. Therefore, the due date of handing over

possession was 16.08.2012. The respondent has failed to handover

possession of the subject apartment till date of this order. Accordingly, it is

the failure of the respondent/promoter to fulfil its obligations and

responsibilities as per the a hand over the possession within

the stipulated period. The au the considered view that there is

delay on the part ofthe fpossession ofthe allotted unit

to the complainants ns ofthe agreement to sell

dated 16.02.2010 er, no OC/part OC has

been granted to be treated as on-going

proiect and the pr plicable equally to the

builder as well as allo

27. Accordingly, the non-co contained in section

11(4)[a) read with

established. As su

ofthe respondent is

d to delay possession

charges at rate of p.a. w.e.f. 16.08.2012

till the handing over of possession as per provisions of section 18(1') of the

Act read with rule 15 ofthe Rules.
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F. Directions ofthe authority

28. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority under

section 34[0:

i. The respondent is directed'lo pay interest to the each of the

.o.pl"in"nt ,r"rnr, ,nffimount at the prescribed] rate of

10.60% p.d. lor everY month ofd,t'd6lay from the due date of po$session

i.e., 16.08.2012 till the handing ovrZ till the handing over of possession of the allotted unit.

Il. The respondent is directed to pay arrears of interest accrued within

90 days from the date of order as per rule 16(2J of the rules

ng the complainant

dues, if any, after

adjustment ofinterest for the delayed period.

The respondent is directed to offer the possession ofthe allotted unit

within 30 days after obtaining occupation certificate from the

competent authority. The complainants w.r't obligation conferred

upon him under section 19(l'0) ofAct of 2016, shall take the physical

possession of the subiect unit, within a period of two months of the

1Il.

occupancy certificate.
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vi. The rate of interest chargeable from the allottees by the promoter, in

case of default shall be charged at the prescribed rate i'e., 10.60% by

the respondent/promoter which is the same rate of interest which

the promoter shall be liable to pay the allottees, in case of default i e ,

the delayed possession charges as per section 2(za) of the

to cases mentioned in29. This decision shall mutatis m

this order.

30.

31.

Complaint stands dispo

placed in the case

File be consigned

(Ashok
M

H

Dated: 01.02

copy of this order

v. t-
(viiay

Member
ority, Gurugram

023

GURUGRAM

l matter.
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