
HARERA
ffiOURUGRAI/

BEFORE THE HARYANA REAL ESTATE REG
AUTHORITY, GURUGRAM

CORAM:

Shri Vijay Kumar Goyal Member

Shri Ashok Sangwan Member

Shri Sanjeev Kumar Arora Member

APPEARANCE:

Sh. Rajan Gupta (Advocate) Complainants

Sh. Rahul Yadav (Advocate) Respondent

ORDER

1. The present complaint has been filed by the complainan{allottees under

Section 31 of the Real Estate [Regulation and Developmefrt] Act,2016 [in

short, the ActJ read with rule 29 of the Haryana Real Esltate [Regulation

and Development) Rules, 2017 (in short, the Rules) for violation of

section 11(4)(al of the Act wherein it is inter alia pre[cribed that the

promoter shall be responsible for all obligations, restonsibilities and

functions under the provision of the Act or the rules and regulations
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Complaint no. 5654 of 2OL9
Date of filins comDlaint: 20.tt.zolg
Date ofdecision 29.tt.zozz

Sh. Bhupinder Singh S/o Sh. faspal Singh Chadha
Smt. Harneet Chadha W/o Sh. Bhupinder Singh
R/O: House no. H-901, Pilot Court, Essel Towers,
MG Road, Gurugram-122002 omplainants

M/s Athena Infrastructure Limited
Regd. office: F-60, Malhotra Building,2"d floor,
Connaught Place, New Delhi-110001, Second and
448-45'1., Indiabulls House, Udyog Vihar, Phase-V,
Gurugram- 122001 Respondent

TATORY

1.

2.

Versus
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made there under or to the allottees as per the

executed inter se.

Unit and proiect related details

The particulars of the proiect, the details of sale co

amount paid by the complainants, date of proposed hr

possession and delay period, if any, have been detailed

tabular form:

ement for sale

sideration, the

nding over the

n the following

Complaint o.5554of2019

Information

Name and location of the
project

"lndiabulls Enigma
Gurugram

Sector 110,

Nature ofthe project Residential compl

Project area 15.6 acres

DTCP License 213 of 2007 dated
ti]tl04.09.2024

10 of2011dated 2

28.01,.2023

64 of 2012 dated 2

1,9.06.2023

5.09.2007 valid

.01.2011va1id till

.06.2012 valid till

Name ofthe Iicensee M/s Athena In
Limited

M/s Varali properti

cture Private

HRERA registered/ not
registered

Registered vide

i, 357 of 2ol7
valid till 31.08.20

ii. 354 of 2017 da
valid till 30.09.20

iii. 353 of 2017
valid tiU 31.03.20

iv. 346 of 2Ol7
valid tiu 31.08.20

20.11.2017

17.71.2077

d 20.t1.2017

d 08.11.2017
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Allotment letter dated 27.02.2013

(As per page no. 33 f complaint)

Date of execution of flat
buyer's agreement as per
the version of the
complainant

27.08.201,3

(As per page no.40

/Vo,e- The complain

no 5 of complaint s

buyers' agreement

of buyer's agreeme
not signed by the
the other hand, com

between the parties

f complaint)

nts filed a copy

executed

but the same is
pondent and on

lainants on page

mits that the

n 27 .08.2073.

Date of execution of flat
buyer's agreement as per
the version of the
respondent.

26.05.2017

(As per page no. 24 f replyJ

Unit no. A-184 on 18thfloor,

(As per page no. 28

3350 sq. ft.

[As per page no. 2B

Payment plan Subvention scheme

[As per page no. 07

Total conside BSP- Rs. 2,50,55,

(As per page no. 28

Total amount paid by the
complainants

Rs.2,61,72,072/-

Amount paid by
complainants

Rs.4L,36,272/-

(As alleged by the
complainants on
page 05 of
complaint)

mount paid by

.2,20,3s,7 40 /-
alleged by the

mplainants on
ge 05 of
mplaintJ
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Pre-EMI paid by respondent
Rs. 1,33,81,505/-

(Liable to pay till o
ofthe unit)

r of possession

Possession clause
Clause 21

(The Developer sh

complete the cons

building /Unitwith

pgyrugll by the
Sale Price poyable

Payment Plon appli
demanded by

Developer on co

construction /d
issue final call no

who shall within
remit all dues and
the Unit.)

ll endeovour to
ction of the said
n a period of

tyer(s) of Total
cording to the

ble to him or as

Developer. The

pletion of the
lopment shqll

to the Buyer,

days thereof,

ke possession of

Due date ofpossession 27.02.2077

[Calculated from
agreement i.e.; 27.

period of 6 months]

Grace period is

e date of the
8.2013 + grace

Occupation Certificate 06.04.2018

(As per website of

Offer of possession 07.06.2078

(As per page no. 59 f complaint)

Request for withdrawal prior to
filing complaint but after offer
of possession

30.08.2018

(As per page no. 63 f complaint)
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14.

15.

grace Deriod theleon from the
date of execution of the Flat Buvers

16.

1,7.

18.

19.
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B. Facts of the complaint:

That the respondent-company, an associate

launched residential project under the name

Sector-110, Gurugram, comprising of premium

year 2012.

'Ihat it spent huge amount of money on the launch of the

the buyers and assured the interested buyers that it was

of the company as well as buyers and would be com

period of 3 years. The complainants, being simple perso

promises & assurances of the respondent company and i

savings with the hope to get a dream house within a perio

5. That they booked an apartment in above mentio

submitting an application dated 08.1,2.2012 along wi

5,00,000/- vide cheque no.345358 dated 08.12.2012 dr

the respondent-company. The said application form

them by it and in said form too, it was specifically

construction of the building/apartment would be com

period of 3 years. However, clandestinely, it was men

period of 3 years would be reckoned from the date of

apartment buyer's agreement,

6. That formal letter of allotment dated 27.02.2013

allotting apartment no. 184 with super area admeasurin

4.

in block no. A on 18th floor with 2 covered basement par
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compa of Indiabulls

& style f "Enigma" at

luxury a ts in the

roject to fleece

dream project

leted within a

s, believed the

vested all their

of3 years.

d project by

a sum of Rs.

in favour of

as supplied to

itten that the

leted within a

oned that said

tion of the

issued by it

257 0.67 sq. ft.

ing space for a
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total cost of Rs. 2,50,55,000/- calculated at the rate of

sq. ft.

7. That after payment of booking amount of Rs.

complainants made payment of Rs. 15,00,000/- each v

345359 & 424840 dated 74.0t.2073 drawn on HDFC

further made payment of Rs. 3,18,136/- each vide cheq

ar,d 529526, dated 19.02.2013 drawn on HDFC Bank L

made payment of Rs.41,36,272/- to the respondent-bu

months of the booking.

8. That apart from receiving the aforesaid amount from th

the respondent also received Rs. 2,20,35,740/- through

0+.04.201,3 drawn on Axis Bank from its another ass

Indiabulls Housing Finance Ltd. on the basis of some loan

executed by the respondent company with the complain

inducement. As such, within a period of three months

booking, a total sum of Rs. 2,61,72,0"f2/- was received by

9.

against the consideration of allotted unit and whereas,

above, the total cost of allotted unit as per apartment buy

was Rs. 2,50,55,000/-.

That the apartment buyer's agreement was executed betw

on 27.08.2013 i.e. after a period of more than 8 months

booking and by that time as explained above, almost the e

sale consideration was paid. The reason of delay was only
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7479.1.0 /- per

,00,000/-, the

e cheque no.s

Bank Ltd. and

e no.s 424843

As such, they

er within two

complainants,

FT-IFSL dated

iate company

agreement got

ts by fraud &

of the date of

e respondent

as mentioned

r's agreement

en the parties

of the date of

tire amount of

to prolong the
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L7.

That despite having received the almost the entire o

consideration, it failed to complete the project within con

of three years and to fuifil its promise of timely delivering

That vide letter dated 07.06.2019, it informed them that

certificate of the allotted unit has been received and raised

27,45,087 /- and further demand of Rs. 25,46,268/-

electricity charges, maintenance charges etc.

72. That since it failed to deliver the possession ofthe allotted

contractual period as per the application form and ap

HARERA
MGURUGI?AM
period of completion of the

application form mentioned

project. The respondent-c

clandestinely that the p

completed within a period of 3 years from the date

apartment buyer's agreement and intentionally delayed

apartment buyer's agreement i.e. up to 26.01.201_6 and

physical possession of the allotted unit to them.

agreement, the complainants contacted the officials of re

informed that they were no more interested in the allo

prayed for the refund of the amount paid along with

agreement. That clearly shows that the intention of the

the very beginning was to cheat the complainants. As su

the respondent was under a legal obligation to compl

within a period of three years ftom the date of

compensation. They also sent an email dated 30.09
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mpany in the

lect would be

f execution of

e execution of

pondent from

, at the most,

e the project

tion of the

handover the

amount sale

actual period

e proiect.

e occupation

emand of Rs.

club charges,

nit within the

ent buyers

pondent and

unit and

interest and

018 to the
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respondent reiterating that since it has failed to fulfil

handover the possession of the allotted unit as per

conditions of the agreement between the parties and

refund the amount invested by them along with

compensation. However, till today it has failed to return

money of the complainants and is continuously harassing

That the complainants are entitled for refund of amoun

along with interest @ 24 o/o from the date of payment till

compensation to be determined by the authority. The

further directed to settle the loan account/amount with i

i.e. Indiabulls Housing Flnance Limited and otherwise, it
refund the loan amount paid for the allotted unit by Indi

Finance Limited i.e. Rs. 2,20,35,740/- along with interest

the date of payment till realization and compensation.

C, Relief sought by the complainants:

14. The complainants have sought following relief(s):

t. Direct the respondent to refund the amount of Rs. 41

by the complainants to the respondent-builder till d

interest at the rate of 24o/o p.a.

Direct the respondent to settle the loan amount pai

concern i.e., Indiabulls Housing Finance Limited of Rs.

along with interest @ 240/o from date of payment till

Reply by respondent:

The respondent by way of written reply made the followin

ll.

D.

Complaint N 5654 of2079

tS

1e

promise to

terms and

us, asked it to

interest and

e hard-earned

paid by them

ealization and

spondent be

sister concern

be directed to

ulls Housing

@ 24 o/o from

36,272 /- paid

te along with

by its sister

2,20,35,740/-

zation.

submissions
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15.

dismissed on the ground that the said claim of the

unjustified, misconceived and without any basis as agains

16. That the complainants looking into the financial viabili

and its future monetary benefits voluntarily approached

and showed interest to provisionally reserve a unit in th

developed by it. Thereafter, the complainants after

themselves with the facts and conditions of the Iicenses, zo

approved building plans signed the application form(sl an

executed a flat buyer's agreement.

*HARERA
#- eunuennvr
That the present complaint is devoid of any merit and has

with the sole motive to harass the respondent and

That as per the terms of the agreement, it was specifically

the eventuality of any dispute, if any, with respect t

which an agreement d,ated 26.05.2017 was signed by both

is pertinent to mention herein that the instant claim of the

is further falsified from the very fact that they have in th

17.

transferred unit, the same shall be adjudicated through
mechanism as detailed therein. In view of above section 49
agreement, it is humbly submitted that, the dispute, if an
parties is to be referred to arbitration.

18. That the complaint pertains to a unit bearing no. A1g4

complainants in the project ofthe respondent i.e., ,,lndiab

alleged delay in delivery of possession of the provisionall

However, factually, there is no delay in handing over the

the complainants. The respondent in terms of the buve

Complaint N 5654 of 2079

been preferred

s liable to be

mplainants is

it.

of the project

e respondent

proiect to be

lly satisS/ing

ing plans and

subsequently

reed that in

the subject

e arbitration

offlat buyer's

between the

ooked by the

s Enigma" for

e parties. It

mplainants

ir complaint

booked unit.

session to

s agreement
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offered possession to the complainants are as such, the v

present complaint with respect to delivery of the

misleading and hence is liable to be dismissed.

That the complainants from the very beginning were

period of delivery as defined in the application form wa

time as defined in the application form to commence fro

delivered within the stipulated time computed from the

apartment buyer's agreement. Clause 21 ofthe application

"The Company shall endeavour to complete the construction
building/apartment within o period of 3 (thtee) years from
execution of the Aportment Buyer,s Agreement.,,..."

The reading of the aforesaid clause clearly shows that the

delivery of the unit was subiect to execution of the apa

agreement and not before. The apartment buyer,s

the buyer's agreement. It is submitted that as per cla

application form, it was agreed that the possession of the

executed on 26.05.2017 and as such the possession was to

or before 25.05.2020. However, the respondent offered the

the complainants on 07.06.2018 which is well within the s

agreed between the parties.

That the subiect unit was booked by the complainants und

scheme payment plan till possession and wherein they

)1

facility of Rs.2,20,35,740/- from financer and entered in

Page 10 of28
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ry basis of the

it is false &

ware that the

subject to the

execution of

se 21 of the

unit would be

cution of the

rm reads as:

of the soid
e date of

me period for

ent buyers'

eement was

be offered on

possession to

ipulated time

subvention

ailed a loan

o a tripartite
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agreement. In arriving to an arrangement, it was agreed

would assume the liability on account of interest

towards pre-Emi interest in terms of the tripartite agree

which are mentioned below:

borrower to the financer during the period be referred to the "Liability

at the builder

le by the

by the builder.

1,33,81,505/-

ent, details of

Period" i.e., till the date of issuance of offer for possession

Accordingly, it paid to the financer an amount of Rs.

Complaint N .5654 of2019

Co. code

Co. Name Athena In tructure Ltd.
Project Name

AGREEMENT NO RG00143889

Customer Name BHUPINDER S NGH CHADHA

Subvention End 6-lun-18
Refund Date ( IHFLJ Ch No.
005927 11-Sep-18

Flat No./Unit. No

Disburse amount 22,035,7 40

Refund Amount 22,035,7 40

Total for FY-z013-14 2,778,647

Total for FY-2014-15 2,9L9,7 36

Total for FY-2015- 16 2,919,7 36

Total for FY-2016-17 2,31.3,7 53

Total for FY-2017-18 2,093,395

Apr-18 778,722

May-18 778,722

Page 11 of 28

3234

Enigma

Subvention Current Status Refu nd

A184
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22.
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Total for FY-2018-19

Complaint N .5654 ot 2079

356,244

Total interest paid till date 13,381,505

hat the respondent in terms of the buyer,s agreement,

ffered the possession to the complainants and called upo

ossession of the unit after making payment of I

utstanding amount due against it. However, the complain

rking possession of the unit informed the respondent that

ifficulty and non-availability of funds, they were not in a tr

re physical possession of the unit as such, requested for

re allotment vide letter dated 30.08.2019.

hat they have filed the present complaint alleging delay ir

rssession of the unit and have prayed for refund

owever, they have failed to place on record any such

rbstantiate their said claim/allegation. They breached th

ipartite agreement entered for the unit and made r

ncellation of the booking and deduction/ forfeiture wa

spondent in terms of the buyer's agreement.

rat the complainants were well aware of the fact that as I

rms of the tripartite agreement and in the event of canc

,oking by them, the entire amount advanced by the finar

funded by the builder i.e. the respondent. The releva

tuse 8 of the tripartite agreement is reproduced as below:

on 07.06.2018

n them to take

he remaining

ants instead of

owing to their

osition to take

:ancellation of

handing over

yith interest.

document to

terms of the

request for

done by the

rer the agreed

,lation of the

cer was to be

nt portion of
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That

o ffer,

poss(

outst

takin

diffic

the p

the al

That r

posse

Howe

substi

tripar

cance

respo

That t

terms

bookir

refunr

clause
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"That if the Borrower fqils to pqy the balonce omount re
dilference between the loqn sonctioned by IHFL and the qc
price of the llat/residentiql qportment, or in the event of
Borrower or in the event of cancellation of the residential
any reoson whatsoever the entire qmount advanced by
refunded by the Builder to IHFL forthwith. The Borrower here
oll his rights for refund with respect to the sqid residential
favour of lHFL...."

24. That in a recent order dated 20.07.2027 passed by

complalnt bearing number 87 of 2019 titled as ,,5h.

Sadhna Chawla Vs. M/s, codrel premium Builders

observed that its view as "if the complainants by their

wtthdraw from the project, then the respondent d

deduct/forfeit the amount as per Agreement". Similarly,

complaint after being offered possession of the

complainants acting on the own will and volition and

respondent to cancel their allotment of the subiect

cancellation was due to complainants' own financial co

due to any fault on part of the respondent and as such,

forfeiture are to be as per the buyer's agreement ter

agreed upon by them.

25. That the complainants breached the terms of the trip

and failed to make their EMI due to financer and inform

intent of cancelling the unit. The financer in terms of cl

tripartite agreement and vide letter dated 31.08.2018

respondent giving its NOC for cancellation of allotment

respondent to make refund of the loan amount a

Page 13 of28
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ting the
I purchase

th of the

rtment for
FL will be

subrogqtes
portment in

Authority in

irai Chawla &

Limited", it

t will opted to

entitled to

n the present

d unit, the

requested the

nit. The said

ition and not

e deductions/

s which were

ite agreement

it about their

use 10 of the

wrote to the

d asked the

iled by the
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complainants which included principal outstanding amo

other charges etc. As such, it had to refund an amount of

to the financer due to cancellation of the unit.

26. All other averments made in the complaint were denied in

27. Copies of all the relevant documents have been filed

record. Their authenticity is not in dispute. Hence, the co

decided on the basis of those undisputed documents a

made by the parties.

E. Jurisdiction ofthe authority:

28. The plea of the respondept regarding reiection of complai
jurisdiction stands reiected. The authority observes that it
as well as subject matter iurisdiction to adjudicate the p

for the reasons given below.

E. I Ter torial rurisdiction

As per notification no. 7/92/20L7-lTCp dated t4.72.2

Town and Country Planning Department, the jurisdiction

Regulatory Authority, Gurugram shall be entire Gurugram

purpose with offices situated in Gurugram. In the pre

proiect in question is situated within the planning area

district. Therefore, this authority has complete territorial
deal with the present complaint.

E,II Subiect matter iurisdiction

Complaint N . 5654 of 2019

t, interest, and

22 ,035 ,7 40 / -

toto.

nd placed on

plaint can be

submissions

t on ground of

has territorial

ent complaint

17 issued by

f Real Estate

istrict for all

ent case, the

of Gurugram

urisdiction to
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#* eunuennu
Section 11(4)(a) of the Act, 2015 provides thar the p
responsible to the allottees as per agreement for sale. Se

reproduced as hereunder:

Section 11(4)(o)

Be responsible for qll obligations, responsibilities and functiotprovisions ofthis Act or the rules and regulotions mode'thereun
ollottees os per the ogreement for sole. or to the ossociotion of
the cose moy be, till the conveyance of oll the aportments, plots r

os the case may be, to the allottees,;r the common areas'to t,
ofqllottees or the competent authority, qs the case may be;

Section 34-Functions of the Authority:

344) of the Act provides to ensure complionce of the obligqti
the promoter, the qltottees and the real estate agents undJr this
rules and regulolions made thereunder.

So, in view of the provisions of the Act quoted above, th

complete jurisdiction to decide the complaint regarding n

of obligations by the promoter leaving aside compensation

29.

decided by the adjudicating officer if pursued by the co

later stage.

Further, the authority has no hitch in proceeding with the

to grant a relief of refund in the present matter in view of
passed by the Hon'ble Apex Court j.n Newtech

Developers Private Limitcd Vs State oI l!,p. and Ors,',

1044 decided on 71.11.2027 and followed in M/s
Private Limited & others V/s llnion of India & others
73005 of 2020 decided on 12.05.2022 and wherein it
down as under:

"84 Ftum the scheme of the Act ofwhich a detoiled relerence hos b
toking note of power ofadjudicotion delineoted with the regulototy o
adjudicating officer, what fina y culls out is thot although the Act i

Page 15 of28
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oter shall be
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under the
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llottees, as
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cast upon
ct and the
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mplaint and

e judgement
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C Online SC
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(Civil) No.
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ffiHARERA
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distinct expressio ns like ,refund,, ,interest 
, 

,penalry, 
and 

,com pensat
reqding of Sections 1B ond 19 cleorly manifests that when it com
the omount and interest on the refund afiount, or directing paym
fot delayed delivery of possession, or penalb/ and interest thet
regulatory authoriq/ which has the power to exomine and determi
ofo complaint At the safie time, when it cones rc a question oJ se
ofodjudging compensation ond interest thereon under Sections 12,
the adjudicoting ol1icer exclusivel, has the poveer to determine,
the collective reading of Section 71 reod u,lith Section Z2 of
adjudicotion under Sections 12, 14, 18 ond 19 other thon
envisoged, ifextended to the adjudicoting oJfrcer as proyed that, in
intend to expond the ombit and scope of the powers and fu
adjudicating oficer undcr Section z1 and thot v)outd be again;t th
the Act 2016."

30. Hence, in view of the authoritative pronouncement

Supreme Court in the matters detailed above, the au

,urisdiction to entertain a complaint seeking refund of
interest on the amount paid by the complainants.

F. Findings on the obiections raised by the respondent:

F.I Obiection regarding complainants is in breach of agre
invocation of arbitration.

31. The respondent has raised an objection that the complai

invoked arbitration as per the provisions of flat buyer,s a

contains a provision regarding initiation of arbitration
case of breach of agreement. The following clause has bee

w.r.t arbitration in the application form:

"Clouse 49: All or qny dispute arising out or touching upon or i
the terms of this Applica on and/or Flat Buyers agreement i
interpretation and volidiDt ofthe terms thereof and tie righ* an
of the par.ties sholl be settled omicably by mutual discusslon faili
some sholl be settled through Arbitrotion The qrbitration shall be
Arbitration and Conciliation Act 1996 or ony statutory q
modilcations thereof for the time being in forr". ih" r"rr" o1t
shqll be Neu) Delhi qnd it shatt be held by q sole qrbitd;or
appointed by the Company and whose decision sholl be Jinol and
the parties. The Applicont(s) hereby confrrms that he/she s
o.bj.ection to this appointment even iI the person so appoi
Arbitrotor, is an employee or advocate of the compony or

Complaint N 5654 of 2019

', o conjoint
to refund of
t of interest

the outcome
ing the relief
4,18 ond 19,

ping in view

it is the

Act. if the
ensotion os

r view, moy
ns of the

arbitration
ho sholl be

ll have no

mandate of

the Hon'ble

ority has the

amount and

ent for non-

ants have not

ment which

ceedings in

incorporated

relqtion to
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which the
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:":::i"l to the. Compony ond the Appticont(s) c

:1y,,r:t:: 
r-dr! *.rh.relation sh i p / connectio n, ihe Ap ptici n t (s.

doubts 
.as..to the independence o:r mpart rllilj 

'"j'rfi";;11';
courts in New Delhi alone sholl hove the jurisdiction over the i,
out of the Application/Aportment Buyers Agreement,.....,,,

32. The respondent contended that as per the terms & co
buyer's agreement duly executed between the parties, it
agreed that in the eventuality of any dispute, if any, with
provisional booked unit by the complainants, the s

adiudicated through arbitration mechanism.The autho
opinion that the iurisdiction of the authority cannot be
existence of an arbitration clause in the buyer,s agreeme
noted that section 79 of the Act bars the jurisdiction of ci
any matter which falls within the purview of this authori
Estate Appellate Tribunal. Thus, the intention to render su

non-arbitrable seems to be clear. Also, section gB of the
provisions of this Act shall be in addition to and not in de
provisions of any other law for the time being in force
authority puts reliance on catena of judgments of the Ho

Court, particularly in National Seeds Corporation
Modhusudhan Reddy & Anr. (2012) Z SCC 506, wherein it
that the remedies provided under the Consumer protecti

addition to and not in derogation of the other la

Consequently, the Authority would not be bound to refer
arbitration even if the agreement between the parties had

clause. Further, in Aftab Singh and ors, v. Emaar MGF L
ors., Consumer case no, 707 of 2015 decided on 73.
National Consumer Disputes Redressal Commission, New D

has held that the arbitration clause in agreements
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complainants and builders could not circumscribe the i
c0nsumer.

JJ. While considering the issue of maintainability of a com
consumer forum/commission in the face of an existing ar
in the builder buyer agreement, the Hon,ble Supreme Cou
as M/s Emaar MGF Land Ltd. V, Aftab Singh in revi
2629-30/2018 in civil appeal no. 23572.2351J of Z0
10.12.2018 has upheld the aforesaid iudgement of N

provided in Article 141 of the Constitution of India, the I

the Supreme Court shall be binding on all courts within t
India and accordingly, the authority is bound by the afo
relevant para of the judgement passed by the Sup

reproduced below:

"25. This Court in the series ofjudgments as noticed obove
provisions of Consumer protection Act, 1986 os well os
Act, 1995 ond loid down thot comploint under Consume
Act being o. speciol remedy, despite there being on
ogreement the proceedings before Consumer Forum ho
and no error committed by Consumer Forum on
applicotion. There is reqson for not lnterjecting proceet
Consumer Protection Act on the strength an oibitrqtion
by Act, 1996. The remedy under Consumer protection Act
provided to a consumer when there is a defect in an"
services. The complaint meons ony qllegqtion in writing
complainonts has qlso been explained ii Section 2(c) oit
remedy under the Consumer protection lct is conjiei to
by consumer os deJined under the Actfor defect or delcien
by q 

. 
service 

. 
provider, the cheap ind a'quick rimedy

provided to the consumer which is the object and pu
as noticed qbove."

Therefore, in view of the above .judgements and co

provisions of the Act, the authority is of the view that com

well within the right to seek a special remedy available in a
such as the Consumer protection Act and RERA Act, Z0

34.

going in for an arbitration. Hence, we have no hesitation i
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the Authority has the

and that the dispute

necessarily.

requisite iurisdiction
does not require to

G. Entitlement of the complainants for refund:

G.l Direct the respondent to refund the amount of Rs. 41
by the complainants to the respondent till date along with
rate of 24o/o p.a.

Admittedly, the project detailed above was launched by t
as a residential complex and the complainants were allott
unit in tower A on 27.02.201"3 against a total sale consi
2,50,55,000/-. It has come on record that they paid a to
2,61,,72,072/- to the deveioper. Out of amount so paid, an

2,20,35,740/- was paid by the IHFL i.e., the financer on
complainants and the rest of the amount was paid by th
own sources.

36. There is a dispute with regard to date of execution of agree

parties. The complainants on the one hand placed a bu

dated 27.08.2013 on record and submitted that the said d
intentionally not signed by the respondent_builder t
benchmark of due date of handing over of possession.

document, the possession clause is to be read from date
agreement whereas on the other hand, the respondent pla
agreement dated 26.05.2012 to show the due date of po
authority is of considered view that though the buyer,s
alleged to be executed between the parties on 26.05.2

document came into existence after a delay of 4 years from
than 100% payment made by the allottees to the builder.
be an unsavoury situation when they have already paid mo
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of sale consideration within less than two months of the al
04.04.2073. So, in this way, the respondent builder receiv
2,67,72,072/- against sale price of Rs. 2,SO,SS,OOO/_ of t
from the complainants. Thus, in such a situation, they hav
to sign the buyer's agreement at a later stage in order
money paid against the allotted unit. Moreover, it is the
allottees from the very beginning that the buyer,s
executed by them at the time of allotment and the same
by the promoter. It kept them waiting for a number
continued to receive payments against the allotted unit.
facts point out to the only conclusion that the buyer,s
signed between the parties at the time of allotment or the
gap of 8 months. If the same would not be executed at
alleged by the respondent-builder, then there was no occ
raise periodical demands including the Ioan raised bv the al

the remaining sale consideration against the allotted unit.

37. Therefore, there the due date of handing over of possession

case is to be calculated from date of agreement i.e., 2Z.Og.z

the terms and conditions of allotment, total sale conside

38.

allotted unit and its dimensions, etc. A period of three yea
grace period of six months is allowed to the respondent an
has admittedly expired on 27.02.2017.

The complainants requested the respondent before filing
for withdrawal from the project vide email dated 30.09.2
date of possession as per agreement for sale as mentioned
above cornes to 26.05.2077 and the allottees filed this
20.L1.2079 seeking refund of the paid-up amount after
possession of the allotted unit being made on 07.06.201g, o

Complaint N .5654 of 20t9
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occupation certificate dated 06.04.201g. Thus, in such a
been argued on behalfofthe respondent that the complai

39.

from the proiect only after they were offered possession

unit and as such are not entitled to seek refund of the paid_

It is observed by the Authority that the complainants
respondent even before filing of the complaint for withdr
project. Vide letter dated 30.09.2018, they requested the
refund the amount as due to delay in handing over of
However, it is observed that the said request was made onl
possession dated 07.06.201g was made to them ofthe allo

40. Section 18(1J is applicable only in the eventuality where
fails to complete or unable to give possession of the unit
with terms of agreement for sale or duly completed by the
therein. This is an eventuality where the promoter
possession of the unit after obtaining occupation certi
allottees have been requesting the promoter for refund of
after offer of possession was made to them. The request o
met with deaf ears and promoter failed to refund the amoun

41. The due date ofpossession as per agreement for sale as me

table above is 27.02.201,2. The allottees in this ca

application/complaint on 20.11.2019 after possession of

offered to them on 07.06.2019 after obtaining occupation

the promoter.

42. The right under section 1,8(1) / tg(4) accrues to the allottees

the promoter to complete

accordance with the terms

or unable to give

of the agreement
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by the date specified therein. If allottees have not exercis

withdraw from the proiect after the due date of possessio

offer of possession was made to them, it impliedly means t
wished to continue with the project. The promoter has al

in the project to complete it and offered possession of th

Although, for delay in handing over the unit bv due date

with the terms of the agreement for sale, the consequen

proviso to section 18(1) will come in force as the promo

interest at the prescribed rate of every month of delay ti
over of possession and allottees, interest for the money th

the promoter is protected accordingly and the same was u

iudgement ofthe Hon'ble Supreme Court of India in the cas

Promoters and Developers private Limited Vs State of
(supra) reiterated in case of M/s Sana Realtors priva

other Vs Union of lndia & others (Supro) and wherein it
as under:

25. The unqualilied right ofthe qllottees to seek refund referred
Section 18(1)(a) and Section 19(4) ofthe Act is not dependent
contingencies or stipulations thereof. It appears that the leg
has consciously provided this right of refund on demori
unconditional absolute right to the ollottees, if the promoter
give possession of the apartment, plot or buitding within th
stipulated under the terms of the agreement regardless of unfo
events or stay orders of the Court/Tribunol, which is in either
ottributable to the ollottees/home buyer, the promoter is un
obligation to refund the omount on demand with interest at
prescribed by the Stqte Government including compensotion i
manner provided under the Act with the proviso that if the all
does not wish to withdrow from the project, he shall be entitl
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interest Ior the period oI delay ti handing over possession ot
prescribed

The promoter is responsible for all obligations, respo

functions under the provisions of the Act of 20L6, or

regulations made thereunder or to the allottees as per

under section 11(a)(a). This judgement of the Supreme

recognized unqualified right of the allottees and liabiliry o

in case of failure to complete or unable to give possessio

accordance with the terms of agreement for sale or duly

the date specified therein. But the allottees have failed

right although it is unqualified one. They have to demand

intentions clear that they wishe to withdraw from the

tacitly wished to continue with the project and thus made

to receive interest for every month of delay till h

possession. It is observed by the authority that the allottee

project for obtaining the allotted unit and on delay in co

project never wished to withdraw from the proiect and

ready for possession, such withdrawal on consideratio

delay such as reduction in the market value of the

investment purely on speculative basis will not be in th

section 18 which protects the right of the allottees in

promoter to give possession by due date either by way of

by the allottees or by way of delay possession charges at p

of interest for every month of delay.
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44. In case allottees wish to withdraw from the project,

liable on demand to them return of the amount received b

with interest at the prescribed rate if promoter fails

unable to give possession of the unit in accordance with t
agreement for sale. The words liable on demand need to

in the sense that allottees have to make their inten

withdraw from the proiect and a positive action on their

return of the amount with prescribed rate of interest. If
made any such demand prior to receiving occupation certi

is ready, then impliedly they have agreed to continue with

do not intend to withdraw from the project and this provi

automatically comes into operation and allottees shall

promoter interest at the prescribed rate for every month

view is supported by the judgement of Hon,ble Supreme Co

case of Ireo Grace Reoltech pvL Ltd. v/s Abhishek Khan

Civil appeal no. 5785 ol 2019) wherein the Hon,ble Ap

view that those allottees are obligated to take the pos

apartments since the construction was completed and p

offered after issuance of occupation certificate and also i

with the judgement of Hon,ble Supreme Court of India i

Newtech Promoters and Developers pvt Ltd Versus Sta

Ors (Supra).

45. Some of the admitted facts of the case

Ietter dated 27.02.2013 were allotted a
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floor in tower "A" having super area of 3350 Sq. ft. by

builder in its project known as "lndiabulls Eni

Gurugram for basic sale consideration of Rs. 2,50,55,00

complainants paid part of the sale consideration against t

to the tune of Rs. 47,36,272/- but the remaining

2,20,35,742/- was paid by the financer to the respond

that too, within less than two months form the date of a

04.04.2013. So, in this way, they paid a total sum of Rs

Keeping in view the aforesaid circumstances, that the

has already offered the possession of the allotted unit

occupation certificate from the competent authority. Bu

hand, the allottees instead of taking possession of the all

moved for withdrawal from the project and seeking refun

amount with interest. It is well settled that an allottee

from the allottees on 30.08.2018, the forfeiture was d

buyer's agreement. The respondent has also paid to the

the loan amount received on behalf of the complainants

tune of Rs. 7,33,87,505/-. But there is nothing on reco

after acceptance of that request, the complainants were s

by way of refund either in full or after deduction of 10%

consideration of the allotted unit. However, keeping in vi

to take possession of allotted unit. This is the situation

hand, wherein after receipt of request of cancellation of t

the facts detailed above, the allottees opted to withdraw f
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after receipt of its occupation certificate and offer of
Ietter dated 07.06.2079. So, they would be enrttled to re

up amount after deduction of 10% of the basic sale pric

per the settled law. Even the Authority also framed a r
regard known as Haryana Real Estate Regulatory Authori

earnest money by the builder) Regulations, 201g, providin

"5. AMOUNT OF EARNEST MONEY

Scenario-prior to the Real Estate (Regulotions and Development)
wqs different Frauds were corried out without any fear as th;
law for the same but now, in view of the above facts and t
consideration the judgements of Hon'ble Nationql Consume
Redressal Commission and the Hon,ble Supreme Court of
quthari1t is of the view thot the fo*iture amount of the eim
sholl not exceed more than 10ak of the considerqtion omount
estate i.e. apqrtment/plot/building as the case may be in all cq
the cancellotion of the ltat/unit/plot is msde by the builder in a
manner or the buyer intends to withdraw from the project
agreement containing any clouse contrary to the at'oresoid
shallbevoid and not binding on the buyer,'

46. So keeping in view the above_mentioned facts and legal

respondent-builder is directed to refund the amount recei

the complainants after deducting 10% of the basic sale co

the unit being earnest money within 90 days from the date

along with an interest @ 10.35 o/o p.a. on the refundable am

date ofsurrender i.e.30.09.2019 till the date ofrealization o

G.II Direct the respondent-builder
sister concern i.e., Indiabulls
2,20,35,740/" along with interest
realization.

to settle
Housing
@ 24o/o
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The aforesaid unit was booked under subvention sche
terms agreed between the parties, the respondent_builde
obligation to make payment of pre_EMI till offer of p
submitted by the respondent_builder that it has already
of Rs. 1,33,81,505/- towards pre-EMI. However, there
record to show that the amount of Rs. 2,20,35,740/_
respondent builder from the financer as loan against the al
been returned or not. It was agreed upon between the
financer that till the offer of possession of the all
respondent-builder would pay pre-EMIs to the financer
of Rs. 1,33,81,505/- has admirtedly been paid up to date.
basis of request received from the allottees on 30.0g.201
unit is stated to have been cancelled, then the respondent-
obligated to return the amount of Rs. 2,20,35,740/- to th
the remaining amount to the allottees though after dedu
the basic sale price.

Directions of the Authority:

Hence, the authority hereby passes this order and issues
directions under section 37 of the Act to ensure c

obligations cast upon the promoter as per the functions en
Authoriry under Section 34[f) ofthe Act of 2016:

The respondent-builder is directed to pay an

2,20,35,740/- to the financer of the complainants

Housing Finance Limited.

ii. The respondent-promoter is also directed to refund the

H.

48.

by the complainants to the tune of Rs. 41,,36,272/_,
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ucting 1070 of the basic sale consideration of

earnest money along with an interest @ 10.35

refundable amount, from the date of surrender i.e.,

the date of realization of payment.

iii. A period of90 days is given to the respondent_respo

with the directions given in this order and fail

consequences would follow.

49. Complaint stands disposed of,

50.

Haryana Real Estare RegulatYry Authoriry, c

File be consigned to the registry.

Ku
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