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1. This complaint has been filed by the complainant/allottee under

section 31 of the Real Estate (Regulation and Development) Act, 2016

(in short, the Act) read with rule 28 of the Haryana Real Estate

(Regulation and Development) Rules, 2017 (in short, the Rules) for

violation of section 11(4)(a) of the Act wherein it is inter alia
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prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the
Rules and regulations made there under or to the allottee as per the
agreement for sale executed inter se.

A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainant, date of propos éf“-ha_;]_ding over the possession, delay

period, if any, have been detailed in

following tabular form:

¥ o4

S.N. | Particulars ..

BB

1. | Name of the@f%éj@ct "¢\ | “Supertech| Basera”  sector-

N .5 g79&793, Qgtugram
2. |Projectareati | _, | 1211*§gea ﬁ
3. | Nature of pm1ect~1 | Aff&rdable Group Housing Project
4 | RERA ré*g-i{t_gre-d?n:o;g Registered vide no. 108 of 2017
registered ' - Md"ated 24.0?’”8.2017

o

5. |RERA registration valid|31.01:2020,
upto !

6. | RERA exterisionio. © = {14 of 2020'dated 22.06.2020

7. | RERA extension valid upto | 31.01.2021

8. DTPC License no. 163 of 2014|164 of 2014
dated dated
12.09.2014 12.09.2014
Validity status 11.09.2019 11.09.2019
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Name of licensee Revital Reality Private Limited
and others
9. | Unitno. 0406, 4t floor, tower /block- 15,

(Page no. 16 of the complaint)

10. | Unit measuring 473 sq. ft
[carpet area]

e 73 Sq. ft.
- 1!_./‘}_7.
%alcony area]
£

.12.2015

11. | Date of execution o‘?’“

I 'zPa”%‘ge‘ 15_ of the complaint)

12. Possession,jcl_:_a’i@é ”‘f?'-""-'-':‘“——-'f'-"'i‘ ___"IPGSSéssmn

| Subject | - ]:Q force  majeure
j §1rcumstanc95, intervention of
i §tamtw Authorities, receipt of
: occupaﬁén certificate and
N g B MQ&E&fBuyer having timely
' comphed with all its obligations,
formalltles or documentation, as
&prescmbed by the Developer and
not bemg in default under any
| part hereof and Flat Buyer's
| Agreement, including but not
limited to the timely payment of
installments of the other charges
as per payment plan, Stamp Duty
and registration charges, the
Developers Proposes to offer
possession of the said Flat to the
Allottee/Buyer within a period of
4 (four) years from the date of

i
—
SN
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approval of building plans or
grant of environment clearance,
(hereinafter referred to as the
“Commencement Date”) ;
whichever is later.
(Page no. 19 of the complaint).
13. | Due date of possession 22.01.2020
_| [Note: - the due date of possession
<1+ [can be calculated by the 4 years
% om approval of building plans
p> \(,19 12.2014) or from the date of
70, 1)) envire clearance
E% :§s2.01;201 6) whichever is later.]
14. |Date of = .approval 9.12 %g’]%
building pla?}?? [as per information obtained by
u the planmng ‘branch]
15. |Date  of \ «grant | of 22%12016
environment cleé}#mce [Page no. 722 of the reply]
16. | Total sale consideration._ f,,,“ﬁ;_s.%zs 3R/
| Cas per payn
of the complamt)
17. | Total amount pald bythe Rs.20,12,871 /-
complainant (As per alleged by the
complainant at page no. 4 of the
complaint)
18. | Occupation certificate Not obtained
19. | Delay in handing over |2 years 4 months and 4 days
possession till the date of
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filing of this complaint i.e.,
26.05.2022

'B. Facts of the complaint

The complainant has made the following submissions: -

L.

IL.

I11.

That the respondent invited applications from general public for

registration and allotment of an unfinished residential

"_.' ‘\

affordable group houslngﬁ ct known as “Supertech Basera”,
situated at Sectors 79—”‘ -'f-ﬂ*QB of Gurgaon Manesar Urban

4 |" @
Complex, Gurgaom Lf;aryana 1gmd shown brochures/booking

delivered in tlme B
¥ i I

That the complémant de51rous to ﬁnd a ﬂat came to know about
the above said p?o;ect So v1de an apphcatlon form applied for
flat/unit and wa&al@lottqd £g§}dénﬁal flat/unit no. 406, tower 15,
measuring 546-- sq ;ft --at ﬁ?ﬂoor i-n the- said project, for a total
cost of Rs.19,28, 500/ ast méntloné‘ﬂ in buyer s agreement. He
has already paid the entu‘e amount of Rs.20,12,871/- including
GST to respondent through cheques and drafts.

That on 15.12.2015, a buyer’s agreement was executed between
both the parties and as per clause 3.1 of the said agreement, the
developer/respondent proposed to offer of the above said

project within a period of time of 4 years from the date of

approval of building plans or grant of environment clearance.
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But the timeline has been over, and the project is still

uncompleted and does not seem to be completed in near future.
IV. That the complainant tried to approach and visit the

respondent’s office regarding the possession of the above said

unit. But neither respondent nor its representative gave the

satisfactory answer to the complainant and always made fake

S
,'.f'_', t’;}} e office of the respondent many
%

times to cancel his abov S‘ﬁid bodkmg and refund of money back

w'.» LA il

as the possesswn of t.'he abovig sald umt/ﬂat is not delivered
timely to hlm as cornm..:tted by the respondent, but the
respondent dldJlOt pay any heed to the ]ust and genuine request
of the complainant and refused to refund the deposited amount

%
ﬁ‘&@ 1
A

of Rs. 20,12 871/- to hlm

s T
i
‘.%,_,,g.

i

C. Relief sought by the complalnant.
4. The complainant f’fa-s:sop@;t fpﬂﬁ@ng relief(s).
i. To refund the total) paid amount of the complainant ie,
Rs.20,12,871/- along with 24% compounded interest per annum

from the date of deposit till the realization of the amount refund.

5. On the date of hearing, the authority explained to the respondent/
promoter about the contraventions as alleged to have been committed

in relation to section 11(4) (a) of the Act to plead guilty or not to plead

guilty.
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D. Reply by the respondent

6.

The respondent contested the complaint on the following grounds: - |

i

ii.

iil.

iv.

That on 04.09.2015, the complainant in the presence of officials of
DGTCP/DC, vide draw was allotted apartment bearing no.
Flat#0406, 4t floor, in tower- 15, having a carpet area of 473 sq.
ft. (approx.) and balcony area 73 sq. ft. for a total consideration of

Rs.19,28,500//- gy P

He

That consequentially, | gr-gﬁgly understanding the various
UG
contractual stlpulanons I@ggl pgyment plans for the said
e P i MxL’S &

LAy,
apartment, the complé?ngnt ;xecuted the flat buyer agreement

dated 15.12. 2015,

the authorlty and IS filed on the fa_lse and frlvolous grounds. The

bare reading of the coﬂplamﬁ does not disclose any cause of
iw

action in favor of the complalnan% and the complaint has been

o

o
a

filed with malaﬂdg mtentlon_” o blaéi(mall the respondent with

this frlvolouscomplamt T AN /

That in view osfétﬁet fogrcé. nfa]eure éliaﬁse it is clear that the
occurrence of delay beyond the control of the respondent,
including but not limited to the dispute with the construction
agencies employed by the respondent for completion of the

project is not a delay on account of the respondent for completion

of the project.
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V.

Vi.

Vii.

That the buyer’s agreement, the time stipulated for delivering the
possession of the unit was on or before 4 years after obtaining the
requisite approval of the building plans or environmental
clearance, whichever is later. The delivery of a project is a
dynamic process and heavily dependent on various circumstances
and contingencies. In the present case also, the respondent had
endeavored to deliver the property within the stipulated time.
The respondent earnestly ha§ endeavored to deliver | the
properties within the stipulaeed penod but for reasons stated in
the reply could not complete the ?same

That the project “Basera” is .I":glstered under the authority vide
registration certlflcate no. 108 of,2017-dated 24.08.2017. |The
registration is valid till 31.01.2021 :and the respondent has
already applied for ciueﬁ extension:
That the possessiofl O:f:‘the saic:lh pﬁr.e.mises was proposed to be
delivered by the respondent to the allottee by 21.01.2020. The
respondent and.its officiels are. tf—ying to.complete the said project
as soon as possible and there Iis no malafide intention of the
respondent to get the delivery of project, delayed, to the allottees.
Due to orders also passed by the Environment Pollution
(Prevention & Control) Authority, the construction was/has been

stopped for a considerable period day due to high rise in pollution

in Delhi NCR.
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viil.

iX.

That the enactment of the Act of 2016 is to provide housing
facilities with modern development infrastructure and amenities
to the allottees and to protect their interest in the real estate
sector market. The main intention of the respondent is just to

complete the project. The project is ongoing project and

construction is going on.

That in today’s scenarig-”t-hwe\-‘(}ientral Government has also decided

to help bonafide Builde to complete the stalled projects which

are not constructed due,to scaraty of funds. The Central
o\ 1 A

Government anrwunceﬁ 'Rs 25 000 Crore to help the bonafide
builders for cempletmg the stalled/unconstructed projects and
deliver the homes to the homebuyers The respondent/promoter
being a bonaﬁde bmlder; has also applied for realty stress funds
for its Gurgaon b_z;ise,d{p\roj,_ec;g,\\-»'_ A

That compoundingi allthese extraneous considerations, the
Hon'ble Supreme Court vxdeg;:‘c:ler dated 04.11. 2019, imposed a
blanket stay on.all constructlon act1v1ty in the Delhi- NCR region.
It would be app051te to note that the ‘Basera’ project was under
the ambit of the stay order, and accordingly, there was next to no
construction activity for a considerable period. Similar stay
orders have been passed during winter period in the preceding

years as well, i.e., 2017-2018 and 2018-2019. A complete ban on

construction activity at site invariably results in a long-term halt
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Xi.

Xii.

in construction activities. As with a complete ban, the concerned
labour is laid off and the travel to their native villages or look for
work in other states. Thus, the resumption of work at |site
becomes a slow process and a steady pace of construction in
realized after long period of time.

Graded response action plan targeting key sources of pollution

has been implemented during

2019, These short-term

- % res durlng smog episodes include
PAr w\g{f }

ey,

shutting down power plan;t: mdusﬁnal units, ban on construction,

L

ban on brick kllns actlon on waste burning and construction,
mechanized cleamng of :)ad c;;st etcy ThlS also includes limited
application of odd and even scheme .

That the c1rcum;taﬁees have worsened for the respondent and
the real estate sector in general The pandemlc of Covid 19 has
had devastating effect-on. thewi;orld-mde economy. However,
unlike the ag:r-ic'ultui”'-al and térﬁefy sector, the industrial sector
has been severally hit.by the-pandemic: The real estate sector is
primarily dependent on its labour feree and consequentially the
speed of construction. Due to government-imposed lockdowns,
there has been a complete stoppage on all construction activities
in the NCR Area till July 2020. In fact, the entire labour force

employed by the respondent was forced to return to their

hometowns, leaving a severe paucity of labour. Till date, there is
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shortage of labour, and as such, the respondent has not been able

to employ the requisite labour necessary for completion of its
projects.

xiii. = That the parties have duly contracted and locked their legal

obligations by way of the buyer’s agreement, no relief over and

above the clauses of the agreement can be granted to him. The

buyer’s agreement duly pr0V1des that for any period of delay
beyond the contracted;..id_@; f.' .offer of possession, subject to
force majeure clause
xiv. That the pro]eéf man ongorn.g'}pro]ect and orders of refund at a
time when the real estat:ev .“sewc&tor is at 1ts lowest point, would
severally pre}udlce the development of the project which in turn
would lead to transfer of funds whlch are necessary for timely

completion of the prolect Any refund order at this stage would

severally pre]udlce ‘the 1nterest of the other allottees of the

rrrrr

A h, w-%f
project development Thus no order of refund may be passed by

this authority in lieu of the present prevailing economic crisis
and to safeguard the interest of the other allottees at large.
7. Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can
be decided on the basis of these undisputed documents and

submissions made by the parties.
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Jurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction
to adjudicate the present complaint for the reasons given below.

E.I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
Haryana Real Estate Regulatory Authorlty Gurugram shall be entire

.‘."% °”“

Gurugram district for all purposes In the present case, the project in

\:& 5
A

question is situated w1th1n the plannlng area of Gurugram district.

Therefore, this authorlty has complete terrltonal jurisdiction to deal

i

R
with the present complamt

Fp’ 3

E.Il  Subject- matter ]urlsdlctm

Section 11(4)(a) of the Act 2016 prowdes thal: the promoter shall be

aaaaaa

is reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be respansible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the
conveyance of all the apartments, plots or buildings, as the case
may be, to the allottees, or the common areas to the association
of allottees or the competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees and the
real estate agents under this Act and the rules and
regulations made thereunder.
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11.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainants at a later stage.

Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund?’m the\ present matter in view of the

judgement passed by the Hof_' e p‘ex Court in Newtech Promoters

and Developers Private L:mrted Vs State of U.P. and Ors. 2021-2022

(1) RCR (Civil), 357 and re:terate& x'n case of M/s Sana Realtors

Ty

Private Limited & other Vs Umon of India & others SLP (Civil) No.
13005 of 2020 decgded on’ 12 05‘ 2022 wherem it has been laid down

as under:

“86. From the scheme of the Act of gvhtch a detailed reference has
been made and taking ‘note  of power of adjudication delineated
with the regulatory authority and adjudicating officer, what
finally culls out is that although the Act indicates the distinct
expressions like ‘refund’, ‘interest, ‘penalty*and ‘compensation’, a
conjoint readmg of Sections 18 and 19 clearly manifests that
when it comes to refund of the amount, and interest on the
refund amount, or directing payment of interest for delayed
delivery of possession, or penalty and interest thereon, it is the
regulatory authority which has the power to examine and
determine the outcome of a complaint. At the same time, when it
comes to a question of seeking the relief of adjudging
compensation and interest thereon under Sections 12, 14, 18 and
19, the adjudicating officer exclusively has the power to
determine, keeping in view the collective reading of Section 71
read with Section 72 of the Act. if the adjudication under Sections
12, 14, 18 and 19 other than compensation as envisaged, if
extended to the adjudicating officer as prayed that, in our view,
may intend to expand the ambit and scope of the powers and
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functions of the adjudicating officer under Section 71 and that
would be against the mandate of the Act 2016.”

Hence, in view of the authoritative pronouncement of the Hon’ble
Supreme Court in the case mentioned above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

Findings on the objections raised by the respondent

F.1  Objection regarding the;pm]ect being delayed because of force
majeure circumstance and contendmg to invoke the force
majeure clause. ke,

From the bare reading- of the possesswn clause of the flat buyer

agreement, it becomes’veryaélear that _the possession of the apartment
was to be delivgi‘éd by 22012020 Tfie respondent in its reply
pleaded the forcé majeure cla-u'se';).n};thé ground of Covid- 19. The High
Court of Delhi in 'éase'no O0.M.P (7) (;m?im ) No. 88/2020 & lAs.

wwwwwww

INC VS VEDANTA LIMITED &ANR 29 05 2020, held that the past non-

erformance of the Contr be condoned due to the COVID-19
lockdown in March-2020 in_Indi .wY“hie Contract r was in breach since

September 2019. Opportunities were ’g}'veﬁ” to the Contractor to cure the

same repeatedly. Despite the same, the Contractor could not complete
the Project. The outbreak of a pandemic cannot be used as an excuse for
non-performance of a contract for which the deadlines were much
before _the outbreak _itself Thus, this means that the

respondent/promoter has to complete the construction of the
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apartment/building by 22.01.2020. The respondent/promoter has not
given any reasonable explanation as to why the construction of the
project is being delayed and why the possession has not been offered
to the complainant/allottee by the promised/committed time. The
lockdown due to pandemic in the country began on 25.03.2020. So, the
contention of the respondent/promoter to invoke the force majeure
clause is to be rejected as 1t isa well settled law that “No one can take

o

benefit out of his own wrong '

Moreover there is nothing on record

to show that the projectis neag;r-;cqmpletlon, or the developer applied

for obtaining occupation certlﬁéate ;"[é'hus, in such a situation, the plea
L\ g -

with regard to force mﬁjeuré on ground of Covid- 19 is not sustainable.

F.II  Objections regardlng t}le complalnant being investor.
The respondent has- taken a stand that the complamant is investor and

not consumer, therefore,'?he 1's not entltled to the protection of the Act

= 2

and thereby not entltled 'toﬁle the complamt under section 31 of the
Act. The respondent also submltted that the preamble of the Act states
that the Act is enacted toprotect ‘fhe-llnterest of consumer of the real
estate sector. The authority observés that. Ithé respondent is correct in
stating that the Act is enacted to protect the interest of consumers of
the real estate sector. It is settled principle of interpretation that
preamble is an introduction of a statute and states main aims & objects
of enacting a statute but at the same time preamble cannot be used to

defeat the enacting provisions of the Act. Furthermore, it is pertinent
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to note that any aggrieved person can file a complaint against the
promoter if he contravenes or violates any provisions of the Act or
rules or regulations made thereunder. Upon careful perusal of all the
terms and conditions of the apartment buyer’s agreement, it is
revealed that the complainant is buyer and has paid total price of
Rs.20,12,871/-to the promoter towards purchase of an apartment in

its project. At this stage, it is.important to stress upon the definition of

term allottee under the Act, am{}s reproduced below for ready

reference:
“2(d) "allottee" in relation t’o a real esfate project means the person to
whom a plot, apartment.or: building, as the case may be, has been
allotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, “and includes the person who
subsequently acquires the said allotment through sale, transfer or
otherwise ‘but. does not include a person to whom such plot,
apartment or building, as the case may be, is given on rent;”
In view of above-mentioned definition of "allottee” as well as all the
terms and conditions. of the _buyé;:’_s*; agreement cum provisional
allotment letter executed between.promoter and complainant, it is
crystal clear that he is an allo:ttee[g)‘és the subject unit allotted to him
by the promoter. The concept of investor is not defined or referred in
the Act. As per the definition given under section 2 of the Act, there
will be “promoter” and “allottee” and there cannot be a party having a
status of "investor". The Maharashtra Real Estate Appellate Tribunal in
its order dated 29.01.2019 in appeal no. 0006000000010557 titled as
M/s Srushti Sangam Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P)

Lts. And anr. has also held that the concept of investor is not defined
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or referred in the Act. Thus, the contention of promoters that the

allottee being an investor is not entitled to protection of this Act also

stands rejected.

G.  Findings on the relief sought by the complainant.

G.1 To refund the total paid amount of the complainant i.e.,
Rs.20,12,871/- along with 24% compounded interest per
annum from the date of deposit till the realization of the
amount refund. 7

17. The complainant intends to:withc

‘from the project and is seeking
return of the amount paid byfi'ﬁifr;f.fﬂiitespect of subject unit along with
interest at the prescrlbed rataas promded under section 18(1) of the

Act. Section. 18(1) of the Act is reproduced below for ready reference.

“Section 18: - _Return of amount and _compensdtion
18(1). If the promoter fails to complete or'is.unable to give possession
of an apartment, plot, or building.-
(a) in accordance with the terms of the agreement for sale or, as the
case may be, duly completed by the date specified therein; or
(b) due to discontinuance.of his.business asa developer on account of
suspension or revoeation of the regrstratron under this Act or for
any other reason,
he shall be liable on demand to ;he allottees; in case the allottee
wishes to w:thdmw from the pro;eﬁt without prejudrce to any other
remedy available, to return the amount received by him in respect
of that apartment, plot, building, as the case may be, with interest
at such rate as may ‘be prescribed -in this behalf including
compensation in the manner as provided under this Act:
Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”
(Emphasis supplied)

18. As per clause 3.1 of the booking application form provides for handing

over of possession and is reproduced below: -

3.1 Possession
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Subject to force majeure circumstances, intervention of Statutory
Authorities, receipt of occupation certificate and Allottee/Buyer
having timely complied with all its obligations, formalities, or
documentation, as prescribed by the Developer and not being in
default under any part hereof and Flat Buyer’s Agreement, including
but not limited to the timely payment of installments of the other
charges as per payment plan, Stamp Duty and registration charges,
the Developers Proposes to offer possession of the said Flat to the
Allottee/Buyer within a period of 4 (four) years from the date of
approval of building plans or grant of environment clearance,
(hereinafter referred to as the “Commencement Date”), whichever
is later.”.

At the outset, it is relevant to.comment on the preset possession clause

of the agreement wherein C ' 'sﬁ_"ssion has been subjected to all

kinds of terms and conditioné of'thi's' agreement and application, and
- }"l | ,'-.
the complainant not bemg in default under any provisions of this
i ’z”} d W
agreement and camphance w1th all promsaons formalities and

documentation as: prescrlbed by the promot”er The drafting of this
clause and mcorporatlgn nf éuch condltlons are not only vague and
uncertain but so heavﬂy loaded in f favour of the promoter and against
the allottee that even a smgle default by the allottees in fulfilling
formalities and clocumentatlons etc as yre§g{1bed by the promoter
may make the possession clause 1rrelevant for the purpose of allottee
and the commitment-date for ‘handing over possession loses its
meaning. The incorporation of such clause in the buyer developer
agreement by the promoter is just to evade the liability towards timely
delivery of subject unit and to deprive the allottee of his right accruing

after delay in possession. This is just to comment as to how the builder

has misused its dominant position and drafted such mischievous
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clause in the agreement and the allottee is left with no option but to
sign on the dotted lines.

Admissibility of refund along with prescribed rate of interest: The
complainant is seeking refund the amount paid by him at the rate of
24% interest per annum. However, the allottee intends to withdraw

from the project and is seeking refund of the amount paid by him in

respect of the subject unit vyith___'integggt at prescribed rate as provided
”I;ngeen reproduced as under:

Rule 15. Prescribed rate of mterest- [Proviso to section 12, section

18 and sub-section (4) and sﬁbsectmu (7) of section 19]

(1)  For the purpose of | prowso to section 12; section 18; and sub-
sections (4) and (7) ‘of section 19,"the “interest at the rate
prescribedshall be the State Bank of India-highest marginal cost
of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of lending rate
(MCLR) is not in use, it shall be replaced by such benchmark lending rates
which the State Bank of Indm may fix from time to'time for lending to the
general public. -

The legislature in its wisdom in"the s:_ubqrdinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so deterﬁi_ivn'ed_ by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India ie,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as

on date i.e., 24.01.2023 is 8.60%. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2% i.e., 10.60%.
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On consideration of the circumstances, the documents, submissions
and based on the findings of the authority regarding contraventions as
per provisions of rule 28(1), the authority is satisfied that the
respondent is in contravention of the provisions of the Act. By virtue of
clause 3.1 of the agreement executed between the parties on

15.12.2015, the possession of the subject apartment was to be

delivered within stipulated t1 within 4 years from the date of

approval of building plan 1e ;_:[Tﬁi 2}2014) or grant of environment

clearance i.e. (22.01. 2016) whlcheyer is" later Therefore, the due date

of handing over possessmn ls calc ated by the receipt of environment
clearance dated 22 012016 WhICh cdmes outto be 22.01.2020.
Keeping in v1ew the fact that the allottee/cornplamant wishes to
withdraw from the pro;ect and is demandmg return of the amount
received by the promoter 1n respect of the unit with interest on failure
of the promoter to compléte or mablllty to give possession of the unit
in accordance with-the terms of aggeement for Sale or duly completed
by the date speaﬁed therein the r;d;ter is covered under section
18(1) of the Act 0f 2016, R

The due date of possession as per agreement for sale as mentioned in
the table above is 22.01.2020 and there is delay of 2 years 4 months
and 4 days till the date of filing of the.present complaint. The due date

of possession as per clause 3.1 of the flat buyer’s agreement i.e., 4

years from the date of approval of building plans (19.12.2014) or
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grant of environment clearance, (22.01.2016) (hereinafter referred to
as the “Commencement Date”), whichever is later which comes out to
be 22.01.2020. It is pertinent to mention over here that even after a
passage of more than 2.4 years neither the construction is complete
nor an offer of possession of the allotted unit has been made to the

allottee by the builder. Further, the authority observed that there is no

the respondent has applled for' Q gﬁtion certificate/part occupation

certificate or what is the st’”atu's 'o'f_“cons'truction of the project.

The occupation certlfmate/complenon certlf cate of the project where

the unit is 51tuated has St]ll not 'been obtained by the
respondent/promoter The authorlty is of the Wew that the allottee
cannot be expected to wait endlessly for “taklng possession of the
allotted unit and for which he has pald a con51derable amount towards
the sale consideration and as observed by Hon’ble Supreme Court of
India in Ireo Grace Realtech Pvt. Ltd Vs Abhishek Khanna & Ors.,

civil appeal no. 5785 of 2019, dec:ded on11.01.2021

aas: THR occupation certificate is not available even as on date, which
clearly amounts to deficiency of service. The allottees cannot be made
to wait indefinitely for possession of the apartments allotted to them,
nor can they be bound to take the apartments in Phase 1 of the
project......"

Further in the judgement of the Hon’ble Supreme Court of India in the
cases of Newtech Promoters and Developers Private Limited Vs

State of U.P. and Ors. and reiterated in case of M/s Sana Realtors
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Private Limited & other Vs Union of India & others (supra) it was

observed as under: -

25. The unqualified right of the allottee to seek refund referred Under
Section  18(1)(a) and Section 19(4) of the Act is not dependent on
any contingencies or stipulations thereof. It appears that the
legislature has consciously provided this right of refund on demand
as an unconditional absolute right to the allottee, if the promoter
fails to give possession of the apartment, plot or building within the
time stipulated under the terms of the agreement regardless of
unforeseen events or stay. ordéi‘@s---bf the Court/Tribunal, which is in
either way not attributabl {(ze allottee/home buyer, the
promoter is under an obhgb{p.;i: efund the amount on demand
with interest at the rate’ pre e scribed. by the State Government

including compensatton in the mf&ner provided under the Act with

the proviso thatif the a!!otteﬁoés zﬁbt wish te withdraw from the
project, he shaH be entitled for interest for the period of delay till
handing over: passess:on at the rate prescnbed &

The promoter is responsmle for all obhganons, responsibilities, and
functions under the provisions of the Act 0'-['-'. 2016, or the rules and
regulations made thereimder or to the allottee as per agreement for
sale under section 11(4)[&]: Iof"‘ft&hé filct ""I‘.he promoter has failed to
complete or is unable to gi_vepd%g@fo@gf the unit in accordance with
the terms of agréement for s;zil;e:”&br dﬁ_ly completed by the date
specified therein. Accordingly, th'eopi'bfnbtér is'liable to the allottee, as
he wishes to withdraw from the project, without prejudice to any
other remedy available, to return the amount received by him in
respect of the unit with interest at such rate as may be prescribed.

Accordingly, the non-compliance of the mandate contained in section

11(4)(a) read with section 18(1) of the Act on the part of the
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respondent is established. As such, the complainant is entitled to
refund of the entire amount paid by him at the prescribed rate of
interest i.e, @ 10.60% p.a. (the State Bank of India highest marginal
cost of lending rate (MCLR) applicable as on date +2%) as prescribed
under rule 15 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 from the date of each payment till the
actual date of refund of the amountv-wnhln the timelines provided in

rule 16 of the Haryana Rules éOl' |
e A

Directions of the authorlty
Hence, the authority hereby'pa se 1‘3‘-:5rriérfand issues the following
directions under Qectlon 37 of .the Act to ensure compliance of

obligations cast upon the promoter as per tﬁe functlon entrusted to

the authority under sectlon 34(f]

i. The respondent/promoter- rsdfqected to refund the amount i.e,
Rs.20,12,871/- received byltﬂ'omthe complainant along with
interest at t}ré rate of 10.60%?;-p.a. ’as-\pr_escribed under rule 15 of
the Haryana Real Estate (Regulation and Development) Rules,
2017 from the date of each payment till the actual date of refund
of the deposited amount.

ii. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal

consequences would follow.
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iii. The respondent is further directed not to create any third-party

rights against the subject unit before full realization of the paid-
up amount along with interest thereon to the complainant and
even if, any transfer is initiated with respect to subject unit, the
receivables shall be first utilized for clearing dues of allottee/

complainant.

31. Complaint stands disposed O"f

Ny —
(Vijay Kum

Member

Haryana Re Esf.'fte Regulatory Atk_ifthority., Gufugram

Dated: 24.01.2023
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