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BEFORE THE HARYANA R

1. Amita Guha
2. Arjun Guha

fBoth through GPA holder Sh. Ajay Sha
both R/O: C-042, The lcon, DLF City ph
43, Gurugram-122009
Also at: 22 Spinach street valle verdr:
metro manila phillipines 1600.

New Look Builders and Developers pvt.

IPreviously Ansal Phalak Infrastructu
Regd. Office: 115, Ansal Bhawan, 1,

Gandhi Marg, New Delhi-110001

CORAM:

Shri Vijay Kumar Goyal

Shri Sanjeev Kumar Arora

APPEARANCE:

Sh. Anshumal Ashok and Mukul Kuma

IAdvocates)
Sh. Deeptanshu fain [Advocate)
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section 11[4)(a) of the Act whereirr

promoter shall be responsible for a

functions under the provision of th

made there under or to the allo

executed inter se.

A. Unit and project related details

2. The particulars of the project, the

amount paid by the complainant, cl

possession and delay period, if any,
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mon
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Tgzg'04 per sq. ft. However, other charl3es r*h ,r *cjr,
were not included in this sale-consideration. After retaining
booking amount paid by the compr4inants for about a year, \

dated 15.09.z014, the respondent in[imated the complainants
change in the lay-out pran of the u.ilt arr.tted to them arrd rec

call for discussion on the issue. Aftqr discussions with the re
the complainant agreed for re-allotn[ent cf unit no. 41,62 on tl

IDC, etc.

he above

ide email

bout the

ested to

pondent,

ground
floor and intimated their decision to ther respondent vide e

1 B 0q ?o14
ail dated

18.09.2014.

5. Accordingly, the respondent sent a relriseclpayment plan for th

amount deposited at the time of allotmer t of the olci unit. Afte holding

licationdiscussions through email, the cornplair ant sent the new a
form and a cheque for the amount demanded as above. There fter, the
respondent again provisionally allotrted a resident.ial floor
4162 on the ground floor admeasur:irle 3333 souare feer. in

and raised a demand of an amount of Rs,1 7 ,s6,gs},/- over and

4162 on the ground floor admeasurirpg 3333 square feet, in pla
No. 3052 on the second floor adme4suri,g 1B1B square feet,

sale consideration of Rs. 1,91,10,000/- calculatetl at the ra
5733.57 per sq. ft. including pl,c.. The respondenr had also a
payment plan with this allotment letter, according to w
complainants were required to pdy a I additional amoun

new unit

bove the

ring No.

e of unit

br basic

e of Rs.

ached a

ich the

of Rs.

n the

1,7 ,56,958,01 in pursuance of this allotmerrt letter.
6. Thereafter, floor-buyer agreement was executed betw

. As per

ithin 36
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enants
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for getting the delay on its part in

several grounds including force

respondent defined to suit its c

happenings which has human interv

the building plans and receipt of all

construction.

7. Further, as per clause a.$ of this ag

the installment by the buyer, the bu

@ l9o/o p.a. for first three months of
quarterly beyond the period of th

no penalty provision was made in

caused on part of the respondent.

floor buyer agreement was executed

respondent on 20.10.2014

After waiting for about three years

intervals, when the complainant no.

for completion of the project was eve

22.09.2017 intimated rh+ responde

project on account of inordinate del

response ther.eto, the complainant rr

respondent vide email dated ZS.0g.Z

meters wide road and park is in
individual plots shall commence terr

unit will be tentatively handed over

intimated that the alloc4tion of co

progress to start the construction on

B.

assurance was given for remedy of th loss on account of delay.
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status of the project but to no avail. After several inquiries, agr

general email dated 02.02.2018 sent to mirny buyers, it was inti
behalf of the responclent that they have now registered und

received long awaited Lol of the remaining land parcel, dor

government compliances and are ready to commence constru
moment. It was further intimated that the respondent would pr

rights of buyers as investors and would l)ass on the benefits. l

no definite time of commencement df construction and date ol

over possession was intimated, even after more than thr
booking.

Thereafter, the complainants visited the project site on j 0.03.,

found that no construction activity had even commenced

authorized representative of the respond,:nt present on the sit
give any satisfactory reply except that construction will sti

Therefore, the complainants vide email dar:ed 04.04.2018 withdt
application for allotment and sought refund of the amount depr

10.

9. After waiting for long folr

complainant no. 1 again, vide emair dated 30.01.20.18, inquired

them alongwith interest accrued ancl they cautionecl the respon

if they don't receive the amount within two weeks, then

approach this Hon'ble Authority.

11.That vide email dated 05.04.2018, the complainants served

notice on the respondent, whereby they sought cancellation of
Buyers Agreement dated 2o.ro.2o-14 anrl refund of Rs 67,4

deposited by them alongwith interest at the rate of B % pe

thereon. Vide email dated 1,4.os.zo1B, the complainants were i

on behalf of the respondent that thel respr:ndent is settling the
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delay with each buyer and for trreir purpose, the complai
required to meet the authorized represrlntatives of ther re
persons for a few hours, as it is not possible frlr the res

showcase everything via emails. In resporrse thereto, the compl
1 informed the respondent that asr both the complainants li
India, hence it is not possible for them to personally meet a

Delhi/Gurugram in near future ancl asked for sending the pr
email so that they can review and respond. She lurther inti
respondent in categorical terms that tha complainants are

interested to wait for this unit or amy other alternative and

would prefer cancellation of the agreement and refuncl of the
amount with interest.

12.\n response to the emair dated 2i3.0s.i1018, the complaina

offered several alternatives in lieu of their investme:nt in this p
the respondent offered to add the accruetl interest to the com

deposited amount and adjust the entire ilmount against valu

other good property. The respondent also offered to discuss the

with some authorized representatiriJe of the complainant av

Delhi/Gurugram. The complainant$, vile email dated 29

refused to opt for any other proposill macle on behalf of the re
and requestecl for process of refund to be Lnitiatecl.

13. vide email dated 31.05.2018, the cornplainants were intimated
of the respondent that their request for ref rnd has been forward
top management of the r{spondent. Alfter rruaiting for abor,frt a m

complainant no. L again linquired ab]out the status of refiund

respondent vide email dated 27.cl6.z0l}. In response the

complainant no. 1 was informed on behalf of the respondent th
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process is underway and entire mo

August, 2018. When the complai

about refund status for next two m

same vide email dated Z9.OB.ZO1,

complainants were inti[nated on

process is stilll5 underway and th

October, 2018. On 05.IO.ZOLB, rhr:

about the status of the refund.

14. Thereafter, a memorandum of unde

and the respondent was only ex

respondent agreed to refund the

monthly installments of Rs.l0,82,

30.04.2019 ending on or before 30.1

mentioned in this agreement. How

memorandum of understanding fo

deposit the very first irlstallment

complainants vide email dated 09.

about the breach of the terms of

cautioned the respondent that if the

will be compelled to aflproach thi
response of this email on behalf of

complainants.

15. The complainants again wrote an e

president of the respondent compa

and had agreed to refund the mon

reply was received from him either

subsequent email dated ZS.OS.Z0 9. lVhen the fun sof
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n<ling between t e com lainants

uted on 03.04.201 ,wh

timation

bout the

nd on

again

ount of Rs. 97, 01,6 /
rein the

in nine

r before/- each commenci gon

ities.20'.19. Other for

er, despite execu ing t
refund, the resp nden did not

19. Theuc Crn or before 3 .04.2

5.28,L9 informed t e ndent
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ey paid by her shall

nt did not receive

ree,nent is n<lt hon
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red,

the respondent giv

nded by

re also

above
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to the

Ho

ail dated 20.05.2 L9 to the vice

, Wlro had negotia ed th refund
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installment due on 30.05.2019

complainant wrote email in this

respondent company.

16. That the respondent has not transfe

MoU dated 03.04.2019 to the accoun

after the expiry of the unlti." agreed

and now, the complainarfts have r
company and the persons responsi

serious economic frauds and ha

deposited by the complainants an

commencing the project nor refundi

17. That the respondent has played frau

deposits from thern, kee$ing the mo

the stipulated period and has not o
house with occupancy certificate till
have lost interest in taking possess;i

have already withdrawn from the p

agreed to refund the amoqnt deposit

had executed agreement f|r the same

The complainants have rBason to

bona fide intention to hand over

approached the Authority.

C. Relief sought by the complainants:

1B. The complainants have sofrght followi

Direct the respondent to refund

(Rupees Sixty Seven lakhs forty

alongwith interest @ 1\o/o per

w

reg

nurn thereon
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monthly basis as char$ed by the

the buyers as per clause 4.5 ol'

20.L0.2014 from the date of depcr

view of the provisions contained

Estate [Regulation and Developm

ii. Compensation of Rs. ZIS,OO,OOOT-

agony by misrepresentation as

demanding final paymlent without

view of the provisionf contained

Estate (Regulation andl Developme

D. Reply by respondent:

19. It was submitted that the complaina

has prayed for directions of refund un

(Regulation and DevelopmentJ Act,

interest to the respondents, which w

the allotment of unit no. 4!62,

complainant has made a total pa),

towards the allotment of the unit ou

1,91.,10,000/- excluding EDC, IDC ch

interest-free maintenanc{ charges pl

20. That the instant complaint deserves t
view of the conduct of fie complai

principle of law thar the party app

dispensation of justice mirrt ,pp
and correct facts of the lresent case

adjudication of the captio4ed complai

Page I of23

Complaint No. 518 of

pondent on delaye pay
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t till the date of ac
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m
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nt dated

al pa ment, in
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wards
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tJ A ct, 201,6.

r czLusing mental ras ent and

and forthe stage of con ctio
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und,:r Section LB

t) Act, 201,6.

through the capti ned c mplaint

er section 18 [1) of he lEstate

rg with20nr6 of 67,45,10

pa id by the compl inant

nd floor in the p ject.

0s /-ent of Rs. 67,45,

of basic sale consi erati

ill date

n of Rs.

rh

rges plus club me bers 'ee plus

service charges.

be dismissed at t hold in
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ing any legal fo um/ urt for

with clean hands. That e true
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bmitted

ct of the

:Section

of the

1.0.2014

o. 4t62,

n of Rs.

rbers fee
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ithin a

ion plan
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ment/

(RERA)
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That the complainant approached t:he respondent and s

application for allotment of unit irr the upcoming proje

respondent namely'Avante FIoors, Versalia" situated ar

67 / 67 A, Gurugram, Haryana.

The respondent while considerLng the applir:ation

complainant, executed a flat buyer agreement dal.ed 20

(hereinafter referred as "FBA") ar d allotted the unit r

ground floor in the project for b:rsic sale consicleratir

1,,91,1.0,000/- excluding EDC, IDC crarges plus clulb men

plus interest-free maintenance charges plus service charE

In terms of the FBA the answering respondent wils obl

deliver the possession of the unit to the complainant

period of 42 months from the date of receiving the sancl

for the project, subject to timely payment of dues

complainant and force majeure circumstance.

That the project commenced before the enfor

commencement of the Real Estate Regulatory Authority

Act,20L6 and as such prior to RERA, the partir)s were bour

agreed terms of the said agreement.

That the complainants failed to pay l:he due instalm,ents ar

payment schedule agreed thereupon, in respect of 1

dwelling unit. It is pertinent to mention here that the 
1

schedule was never adhered to t,y the complainants,

submitted that the non-timely payment by the allottees is

contribution to the non-timely deliverry of the project.

That it is clearly mentioned in the r:all notice's and the I
delay in payment of the instalments as per the FBA the com

C.

d.

b.
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comnlaint No. 5 1,8 ot l0zo I

shall amount to breach of the terms ,rr n,
be liable to pay interest at 240/o p.a. for the perioa ,4 delayed
payment. Further, in the even[ the complainant sleeps upon his
duty to pay the instalments for 3 years, he does not have the right
to claim compensation/ interest on the consideration Rlid to ttre
respondent.

g. Thereafter, the complainant approached the respon{ent and
requested to cancel the allotment rf the unit and to reFund the
consideration paid towards tfre unit. The respondent being a

customer-oriented organizatiopr on ce again accommoaft.a the
request of the complainant and executed a settlement agrpement/
memorandum of understandirpg dated 03.04.2019 [hefeinafter
referred to as 

,,MOU,,J.

h' Under the settlement agreement it was agreed between thf parties
that the complainant shall forfelit its right towards the unlt and ro
claim any form of compensatiol, claim, etc. against the resf ondent
for delay in handing over the posser;sion of the unit. Fur{her, the
respondent agreed to refund thp amount paid by the comflainant
along with the interest as full add final settlement.

25' lt was submitted that the said projeQt of 1:he respondent is reasonably
delayed because of the 'force majeune' situation which is bey[nd the
control of the respondent. The conditions trave been stipulated 

lelow:a' That due to the exponential increase in the cases of 'Covid.{tt,, ttr.
central Govt. had imposed nationwide ,rockdownl 

w.e.f.

25.03.2020 which has been extenderr riil 30.06 .zozo,r.rJr,rnrry,
the same has caused a serious imp,2g1 on the economy posing
difficult challenges for everyone. It is pertinent to menti[n that

page 13 of23
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b.

prior, to this unpr(cedented si

respondent no.1 along with t

carrying out the construction

expecting to deliver the units

2020, however, due to the su

closure of economic activiti

construction wor{ during th

difficult siruarion J,'ror.. rn,

position to adhere to the arbi

cancellation of the allotment a

interest due to the reasons me

I'hat owing to the present :;

severely affected dile to the i

down' w.e.f. 22.03.2020 and a

pandemic the slowing econont

for the respondent, Although,

situation and prevailing

implementation nationwide'l

'Covid-19', the Govt. of India

completion deadlines of all t
another six (6) months from t

as per the agreenlents. The

complete the entirJ Rroiect wi

and expects to delir,ier the flat/

The natural life cycle was abou

derailed in March 2020 the sud

C.
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situation worst frofn worse anfl the country once a s under
the grip of COVID [nd subseqtfentl.y, a lockdown posed in

that the

the real

the country all ovfr once agaln. It is further sub

second wave caused severe damag,: to the econo

estate sector is no exception was hil the worst.

It is pertinent to mpnilon that !t is the complainan at fault
in making timely payment of due insrtalments beca hich the

ment ofconstruction of the said project became delayed.

the instalments by the allottees is a force majeur,tne tnstalments by the allottees is a force majeure,

It is further submitted that the delay in han ver the

tance.

dly hit

r. The

t on the

lmonies

llottees.

to the

time of

possession of the dwelling unit/ apartment has b sed only

due to the various reasons w,hich are beyond the I of the

respondent. Following importairt aspects were al ted by

the respondent:

construction: It is submitteld that the global recession

the economy and particularly the real estate se(

construction of project of the res;pondent is deprende

number of monies received from the bookings made an

received hencefo[th, in form ff infrtalments paid !y the

However, it is submitted that during the prolongr:d eff, of the

global recession, the numlrer of bookings made by the

prospective purchasers reduced drastically in compari

expected bookings anticipated by the respondent at th

launch of the project. That, the reduced number of kings

allottees of the lproj t either
defaulted in making payment of the instalment or c ncelled

along with the fact that several
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E. I

jurisdiction to deal with the present compl,int.
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Tr unal &
ction ctivities

ir lution infor some time on regular intet:vals to reduce

the NCR region.

26.It was submitted that the respondent cornpany had on any
orally communicated to t[r. complainlant that the constru on

uet
the

ccasions

tivity at

certain

ntrol of

ritorial as well as

conrplaint for the

ubj

SO

n the

ning

te

the said project site had to be halted for some time
unforeseen circumstances which are corrpletely beyon

the developer.

27. All other averments were denied in toto.

28. Copies of all the relevant docume hzrve been filed ndp aced on
record. Their authenticity is not in di putr:. Hence, the co plai
decided on the basis of these undi uterl documents a dsu
made by the parties.

E. ]urisdiction of the authority:

29. The authority observes that it has

jurisdiction to adjudicate the presen

below.

Territorial j urisdlction

As per notification no. t1!z1zot7-1Thp d,red r4.LZ.zlt issue by the

e Real
Town and country pranr{ing Departrirent, the jurisdicti nof

ire G
Estate Regulatory Autho,tiry, Gu.ugr4m shall be the en rugram
District for all purposes w{tt offices si{uated in Gurugram.

case, the project in quesiion is situ{ted within the pl

Gurugram district. Therefore, this author.ity has compl ritorial

t can be

mission

matter

s given

resent

rea of

@t
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E. II Subiect matter jurisdiction

Section 1,1(4)[a) of the Act, 2016 provides that the

responsible to the allottee as per agreemont for sale.

reproduced as hereunder:

Section llft)(a)

Be responsible for all obligations, responsibiltties and function:
provisions of this Act or thl rules and reglulatic,ns made thereun
allottee aI per the agreemeltt for sale, or lo the, association of all
cose may be, till the conveyfnce of all the fipartrnents, plots or buill
case may be, to the allottee,lor the cornmof areus to the associatir
or the competent authority,ls the case mal be;

Section 34-Functions of tt{e Authority: l

34(fl of the Act provides to ensure compliance o.f the obligations cost upo
promoter, the allottee and the real estate agen$ under this Act and the
and regulotions made thereunder.

So, in view of the provisions of the Act quoted above, the aut

complete jurisdiction to decide the complaint regarding non-co

of obligations by the promoter leaving asirle compensation whi

decided by the adjudicating officer if pursued by the complai

later stage.

Further, the authority has no hitch in proceeding with the com

to grant a relief of refund in the pres;ent matter in view of the j

passed by the Hon'ble Apex Court in Newtech promo

Developers Private Limlted Vs Stafte of U.p. and Ors, l0Z0-
RCR (c) 357 and reiteratQd in cqse of ltls s:ana Reartors lriva
& other vs union of India & others slp (civil) No. 1300s

decided on 72.05.2022wherein it h;as been laid down as under

"86, From the scheme of the Act of which a detoiled reference
taking note of power of a{judication de\ineoted with the regula
adjudicating officer, whal finally culls qut is that although th
distinct expressions like '(fund','intere\t', 'penalty' and ,compe
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Hence, i
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Supreme
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F. Findings on the obi

F.l Objection regarding fo
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delayed due to force m

National Green Tribunal

apartments among othe

orders of the NGT are

banning construction in

period of time and thus,

leading to such a delay i

is also devoid of merit si

itself. Also, non-bookin

taken as plea for delay in

some units might not be

19 clearly

power to
me, when it
nd interest
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nd 19 other
as prayed

be against t

authoritati
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Thus, the promoter respondent cannot be given any lenie cy oribased of
aforesaid reasons and it is well settled prirrciple that a pergon caflnot take
benefit of his own wrong.

G. Findings on relief sought by the compllainant:

G'I To direct the respondent to refund the complainants the entire
paid-up amount alongwith interest @L;Bo/o per annurn.

31' In the instant case, the complainant tlookerl a unit in respondent's project
and the same can be ascertained by the f:rct that the respondent raised

demands from the complainant. Subsequerntly, a floor buyer agreement

was executed between the parties on 20.10.2014. Under clause 5 of the
said agreement, the respondent-builder undertook to complete the

development of residential colony and the floor as far as possib le within
36 months with an extended period of (6) six months from the date of

Page 20 of 23
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execution of the said qgreement The agreement waf exeluted on

20-1,0.2014 and thus,36 months from the clate of its.*..riio, c{mes out
to be 20.10.2017. However, the respondent also sought for a grace period

of 6 months under the same agreement and rhe same i, 
{tto*uf as it is

unqualified. Therefore, the due. date of possession .o{., otit to ne

20.04.2018.

32. The complainant has rill now paid an amount of Rs, 67 ,4+,10s /-as and

when demanded by the respondent. However, the compl{inant decided

to withdraw from the project and sent a ktter dated rc.dz.zotb to tfre
respondent in this regard. Therefore, it is a r:lear case of su.f.rr.lof unit.
However, the parries ro the complainanl enrered into [ ,oi, dated

03.04.2019 which laid down stipulations for refund of denfsited 
{mount.
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The relevant clause of t

reference:

"Clause 3: Now the
to surrender their allotm
the paid up amount a
in the project and the

with the interest (D 10o/o p.a. as there is delay
pqrty is not interested to continue their al ent.

Both the parties have ag
no. GR-4162 by the Secon

rcd that the First Party, in lieu of surrenderi
Party, shall pay reJund to the second party total

unit

amount of Rs.97,46,07 '- (Rupees Ninety Seven Lakhs Forty SixTh
and Sixteen Only) whi, is inclusive of refirnd of deposited amou along
with agreed interest ed thereupo,n as full and final settl 'nt of
their entire claim inclu 'ing allotment, reJund, interest, etc. ( nafter
referred to as the "SURR DERED UNII7"')"

(Emphasis s plied)

33. A bare perusal of the a

specifies that the respon

rementionpd clause of the agreeme t clearly

ent will refund track the entire amou paid by

portantthe complainant along w

to emphasise the provis

governed i.e., regulation

Authority Gurugram (F

th interest @ 10 % p.a.lt is however i

n regulati{rg surrender of unit by a lottee is

t1(5) of thle HAryana Real Estate R latory

rfeiture of earnest money by the builder)

Regulations, 201B, which states that-

5, AMOUNT OF EARNEST MONEY

Scenario prior to the Real Estate (Reguratiofis ond Development) A
2016 was different. Frauds were carried ou,i without any fear as the
was no law for the same but now, in view oJ the above facts and taki
into consideration the judgements of Hon'ble National c)onsu

has beetr reproduced below r ready

Complaint No. 5l.B of

porty had afiproached to the lirst party req
t in favour ofthe first party and is seeking re

ing
nd of

d

regulations shall be void and not binding on lhe buyer.',

cases where the cancellation of the flat/unitl,plot is made by the buitdEr
in a unilateral manner or the buyer intends tc,withdraw from the proje1t
and any agreement
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34. It thus becomes clear that the clause of ttLe MoU is not inconsistent with
the provision of the regulation and thus is enforceable. Keeping in view
the fact that the complainant and respond ent entered into an agreement
for payment of refund amount, so the resprondent was bound to act upon
the same' Hence the authority hereby directs the respondent-pr,moter
to refund an amount of Rs.97,46,0L6/- to the complainant as agreed
between the parties under clause 3 of the Mou alongwith interest at the
rate of 1'0'600/o [the State Bank of India highest marginal cost of Iending
rate (MCLR) applicable as on date +2o/o) zrs prescribed under rule 15 of
the Haryana Real Estate (r{egulation and Development) Rures, 20 1.,t from
the due date of each installment till actual date of refuncl of amount within
the timelines provided in rure 16 of the Haryana Rures 2017(ibid).

G.II To direct respondent to pay lir:igation cost as weil as
compensation for mental agony.

35' The complainants in the aforesaid relief are seeking relief w.r.t
compensation. Hon'bre supreme court of India, in case titred as M/s
Newtech Promoters andlDevelopers pvt. Ltd. v/s state 

"f 
ul & ors.

(civil oppeal nos. 674s-6749 of 2021, decr'ded on 71,77.202 7),tras held
that an allottee is entitled to claim compensation under sections y2,14,
1B and section L9 which is to be decided by the adjudicating officer as

per section 71. and the quantum of compensation shall be adjuflged by
the adjudicating officer having due regard to the factors mentioned in
section 72. Therefore, the complainants eLre advised to approach the
adjudicating officer for seeking the relief of compensation,

H. Directions of the Authority:

36. Hence, the authority here[y passes th[s order and issues the foilowing
directions under section 37 of the Act to ensure compriance of

vagelz otzl
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