o HARERA Complaint No. 3017 of 2020 &
&5 GURUGRAM ==

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

Date of decision: 14.12.2022

NAME OF THE M/S IREO GRACE REALTECH PVT. LTD.
BUILDER
PROJECT NAME THE CORRIDORS
S.No.| Case No. Casetitle Appearance
1 | CR/3017/2020 | Om Prakash Taneja V/S M/s Imperia Shri Siddhant

Wishfield:Pvt. Ltd. Sharma
a4V Shri Himanshu Singh
2 CR/3018/2020 | Satish Kumar Solanki V/SM/s Imperia Shri Siddhant

Wishfield Pvt. Ltd. Sharma
Shri Himanshu Singh
3 CR/3019/2020 Indu Vedwal V/SM/s Imperia Shri Siddhant

Wishfield Pvt. Ltd; . = © Sharma
i * | Shri Himanshu Singh

CORAM: |
Shri Ashok Sangwan ' Member
Shri Sanjeev Kumar Arora e Member

ORDER
1. This order shall dispose of all.the three complaints titled above filed before
this authority under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (hereinafter referred as “the Act”) read with rule
28 of the Haryana Real Estate (Regulation and Development) Rules, 2017
(hereinafter referred as “the rules”) for violation of section 11(4)(a) of the

Act wherein it is inter alia prescribed that the promoter shall be
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responsible for all its obligations, responsibilities and functions to the

allottees as per the agreement for sale executed inter se between parties.

. The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,
namely, Elvedor situated at Sector-37 C, Gurugram being developed by the
same respondent/promoter i.e., M/s Imperia Wishfield Private Limited.
The terms and conditions of the buyer’s agreements fulcrum of the issue
involved in all these cases pemfﬁstafallure on the part of the promoter
to deliver timely possession ofth,e un‘its in question, seeking award of

refund the entire amount along with interest and the compensation.

. The details of the co_mplﬁi‘nts;féﬁ]’jz’étatus, unit no., date of agreement,

possession clause, due date of possession, total sale consideration, total

paid amount, and relief sought are given in the table below:

i+
i

Project Nameand | . “Elyedor” at sector 37-C Gurgaon, Haryana.
Location \ ! j ‘ ,
Project area .~ .2 acres
DTCP License No. 47.0f2012 dated 12.05.2012 valid upto 11.05.2016
Name of Licensee ~ M/s Prime IT Solutions Pvt. Ltd.
Rera Registered i : Not Registered

Possession Clause: - 11(a) Schedule for possession of the said unit

The company based on its present plans and estimates and subject to all just
exceptions endeavors to complete construction of the said building/said unit within
a period of sixty(60) months from the date of this agreement unless there shall be ;
delay or failure due to department delay or due to any circumstances beyond the
power and control of the company or Force Majeure conditions including but not
limited to reasons mentioned in clause 11(b) and 11(c) or due to failure of the
allottee(s) to pay in time the Total price and other charges and dues/payments
mentioned in this agreement or any failure on the part of the allottee to abide by all or
any of the terms and conditions of this agreement.
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GURUGRAM
S | Complaint Reply Unit Unit Date of Total | Duedate | Relief
K No., Case status No. admeas | booking Sale of Sought
N | Title, and uring / date of | Consid | Possessio
0 Date of welcome | eration | n
filing of letter /
complaint Total
Amoun
t paid
by the
compla
inant
1. [ CR/3017/ | 18.06.2021 | 102, 261 sq. 06.10.20 | TSC: - 06.10.201 | Refund
2020 s 12 Rs. 7 the
Om ) 21,07,5 entire
Prakash (as per 75/- (calculated | amount
Taneja V/S receipt of from the | along
M/s i 137 payment | AP:- date of | with
Imperia iyt onpage | Rs. booking as | interest
. avA LLd 2N no,9of |76244 [no BBA
Wishfield " TR SRS N i
PN, i & iy, | complain | 0/- was
Pvt. Ltd. 4 ALY WM executed)
ROF; 19.11.20
06.10.2020 12 ‘
! (as per
4 page no.
o \ 08 of
complain
t)
2.| CR/3018/ | Notfiled 104, 1s+°|-252'sq, *| 26.09.20 | TSC:- | 26.09.201 | Refund
2020 Eloor, |ffti-"0 " )12 Rs. 7 the
Satish TOWET ™ 20,34,9 entire
Kumar ¥ B ﬁ_lgls s 5 i (@sper. | 00/- (calculated | amount
Solanki 8 L2 B€ B4 Tacceipter fromthe | along
V/S M/S . v payment | AP:- date of with
Imperia on page . | Rs. booking as | interest |
Wishfield B0, 18f/ 1| 7.3589 | noBBA ‘
o complain’ | 7/- was
Pvt. Ltd. t) executed) |
DOF: 19.11.20
06.10.2020 12
(as per '
page no. ‘
08 of
complain |
9 |
3.| CR/3019/ | 18.06.2021 221sq. | 28.09.20 | TSC: - 28.09.201 | Refund
2020 116, ft. 12 Rs. 7 the
1st entire
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HARERA Complaint No. 3017 of 2020 &
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Indu Floor, (as per 17,84,5 | (calculated | amount
Vedwal Tower receipt of | 75/- from the along
V/S M/s IBIS payment date of with
Imperia on page AP: - booking as | interest
Wishfield no. 9 of Rs. no BBA
Pvt. Ltd complain | 6,46,15 | was
' ' t) 1/- executed)
DOF:
19.11.20
06.10.2020 12
(as per
page no.
08 of
complain
t)

Note: In the table referred above certain abbreviations have been used.
They are elaborated as follows:

Abbreviation Full form

TSC Total Sale consideration = ¢

AP Amount paid by theallottee(s)

4. The aforesaid com;:i’]@j@tﬁ were filed' by the complainants against the
promoter on account  of violation -of .the builder buyer’s agreement
executed between the parties m respeét of said units for not handing over
the possession by the due date, seeking award of refund the entire amount
along with interest and compensation. |

5. It has been decided to treat the said complaints as an application for non-
compliance of statutory sobligations onthe: part of the promoter
/respondent in ter‘ms. of section 34(f) of the Act which mandates the
authority to ensure compliance of the obligations cast upon the promoters,
the allottee(s) and the real estate agents under the Act, the rules and the
regulations made thereunder.

6. The facts of all the complaints filed by the complainant(s)/allottee(s)are
similar. Out of the above-mentioned case, the particulars of lead case
CR/3017/2020 Om Prakash Taneja V/S M/s Imperia Wishfield Pvt. Ltd.
are being taken into consideration for determining the rights of the
allottee(s) qua refund the entire amount along with interest.
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A. Project and unit related details

7. The particulars of the project, the details of sale consideration, the amount
paid by the complainant(s), date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

CR/3017/2020 Om Prakash Taneja V/S M/s Imperia Wishfield Pvt. Ltd

S.N. | Particulars Details

1. | Name and location of thehﬂfﬁlvedor at sector 37C, Gurgaon,

project Haryana
2. | Nature of the project. ; é'cfné'mercial’ Project
3. | Projectarea | ’ :__2_=_-a-c.:_-res
4. | DTCP license no. 47 of 2012 dated 12.05.2012 valid
upto 11.05.2016
5. | Name of licerisgé | M /s Prime IT Solutions Pvt. Ltd.

6. | RERA Registered/ not NotRéVgistere'd
registered ~— =

7. | Apartment no. I N 102, 15£5F160r;"l‘0werlBIS

(as_ alleged by both parties, no
documents were placed on record)

8. | Unit area admeasuring 261 sq. ft.

(as alleged by both parties, no
documents were placed on record)

9. | Booking date 06.10.2012

(as per receipt of payment on page no.
9 of complaint)
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10.

Welcome letter

19.11.2012

(annexure 1 on page no. 08 of
complaint)

]

11, Date of builder buyer | Not Executed
agreement
12.| Due date of possession 06.10.2017

(Calculated on the basis of the date of

"/ {'booking application i.e., 06.10.2012 in

3 the absence of buyer’s agreement)

13| Withdrawal letter . by | 13(07.2020
complainant /. s I N
14.| Possession cliufse“o 11(5] Schedule for possession of the

[Possession clause taken
from the BBA annexed in
complaint no. 4038 of
2021 of the same project
being developed by the
same promoter]

said unit

The company based on its present
plans and estimates and subject to all
just exceptions endeavors to complete
construction of the said building/said
unit-within a period of sixty(60)
‘months from the date of this
‘agreement unless there shall be delay
-or-failure due to department delay or
due to'any circumstances beyond the
power and control of the company or
Force Majeure conditions including
but not limited to reasons mentioned
in clause 11(b) and 11(c) or due to
failure of the allottee(s) to pay in time
the Total price and other charges and
dues/payments mentioned in this

agreement or any failure on the part of |
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the allottee to abide by all or any of the
terms and conditions of this
agreement.

I5

Total sale consideration

Rs. 21,07,575/-

[as alleged by complainant]

16.

Amount paid by the
complainant

[as per receipts annexed with the
“| complaint]

Rs. 7,62,440/-

17.

Occupation certificate

. _N_g_t g_i)tained

18.

Offer of possession

Facts of the complaint

| Not offered

8. The comp]ainarit has made the f0110w1ng snfbmifssions in the complaint:

9. That the complainant booked a commercial unit on 06.10.2012 having

10.

11.

unit no. -102 admeasti‘ring= about 261°sq ft at Sector 37 C, Gurgaon,

Haryana in Elvedor; foria basic sale price of 8075 /- sq ft. and total sale

consideration of Rs. 21,07,575/-. - The welcome letter was issued on
19.11.2012.

That the complainant purchased the upcoming commercial unit under

construction linked plan and which was to be paid from time to time till

the possession of the unit.

That the respondent has breached by delaying the project as the booking

was done on 06.10.2012, and no builder buyer agreement was executed.

The complainant was informed at the time of booking that the project
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will be handed over within 60 months by the respondent but till date no
construction has been done.

That the complainant till date has made a payment of Rs. Rs. 7,62,440/-
on various dates.

That the complainant contacted the respondent for refund several times
and made several calls and even visited the office and met the
respondent employees but no positive response was given by them,
later the respondent stopped picking up call of complainant.

That after waiting for a respoqse from respondent, finally the
complainant wrote a mail on 15;}0; %020 for refund and the complainant
was surprised to. recel_ve'" a jreplyz--d_ated 15.07.2020 wherein the
respondent offered to ﬁ;ave a'ffl\iéétiﬁg for which the complainant agreed,
but the complainant did not get convinced by the respondent mail to
have a meeting in office , so he went to see the actual status of the
construction site and was shocked to see the barren land and weeds all
around and therefore decided.to file in authority for refund.

That after no response the complainant on 21.07.2020 went to the site
to see the status of construction but was in a shock to see that the
construction has not yet started since last 8 years and could see only
barren land all around.’

That the intention of the respondent and their officers and directors was
malafide right from the beginning and has been aimed to cheat the
complainant.

That the respondent has committed breach of trust and have cheated the
complainant. The complainant would not have made the payments of

the said amount but for the reorientations and promises made by
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respondent and their directors and officers the complainant kept paying

the instalments as and when demanded.

18.That the respondent has mis-appropriated the said amount paid by the
complainant and therefore, are liable to be prosecuted under the
provisions of law.

19.That, accordingly, the complainant is left with no other option except to
file the present complaint. The complainant is seeking refund of his

money along with interest and compensatlon by way of this complaint.
C. Relief sought by the complamant -

20. The complainant has sought following relief(s):
I. Direct the respondent to. refund an amount of Rs. 7,62,440/-

paid by the complamant along with mterest

21. On the date of hearing, the authority explained to the respondent/
promoter about the contf-aventions*as élleged to have been committed
in relation to section -11(4) (a) of theact-to plead guilty or not to plead
guilty.

D. Reply by the respondent
The respondent has contested the complaint on the following grounds.

22. That the present cé‘.rﬁplairit has been filed by the complainant against
the respondent in respect of the tower IBIS being developed by the
respondent in its group housing project titled as “Elvedor Retail”,
situated at sector-37C Gurgaon, Haryana.

23. That the flat no. 102, in tower- IBIS situated in the said project, was

allotted to the complainant by the respondent vide allotment letter
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dated 06.10.2012 on the terms and condition mutually agreed by the

parties.

24. Itwas submitted that in clause 11. (a), it is mentioned and duly agreed
by the complainant as under:
"11. (a) SCHEDULE FOR POSSESSION OF THE SAID UNIT:

The Company based on its present plans and estimates and subject to
all just exceptions endeavors to complete construction of the Said
building/Said Unit within a periodof sixty (60) months from the date
of this agreement unless there ,shaj] be delay or failure due to

A
department delay or due to any. circur 1stances beyond the power and

control of the Company or force majure conditions including but not
limited to reasons mentioned in clause 11(b) and 11(c) or due to
failures of the. Allottee(s) to pay in time the Total Price and other
charges and dues{payments mentioned in this Agreement or any
failure on the pa;:'t of the A.llot_teé"(s] to abide by all or any of the terms
and conditions of this Agreement. In case there is any delay on the part
of the Allottee"(s‘_]s‘-i‘n"@aking of pgym"ém;s}to'the Company than
notwithstanding rlghtsavalla’ble to__ff?;e Ccihapany elsewhere in this
contract, the period fbr impleméhtation of the project shall also be
extended by a spari of ti"fne equxvalgnf to each delay on the part of the
Allottee(s) Company‘ :

25. In view of the above said, the respondent company had intended to
complete the construction of the flat on time. It is pertinent to mention
that the respondent company had successfully completed the civil work
of the said tower/project, and the finishing work, MEP work is
remaining of these towers, which is going on and the respondent

company is willing to complete the same within next six to twelve

months of period. However, the delay in handing over the project has
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occurred due to certain force majeure circumstance, inter alia includes
the covid-19.

The respondent company endeavor to complete the construction and
development works in first quarter of 2022 (with grace period of three
months). Thus, by June 2022, the respondent will be in position to
handover the allotted unit.

The said project is a commercial project being developed on two acres
of land situated at Sector 37-C, Gurugram, Haryana and comprises of
retail and studio apartmenl:'_s_-.-;_'::'?l}’,;_h‘e_.ﬁf_ﬁundation of the said project vests
on the joint venture ag'reérfl‘éﬁ ﬁexecuted between M/s Prime IT
Solutions Pvt. Ltds and Jmperia ’Strugture Pvt. Ltd. lying down the
transaction structure for the pm]ect and'for creation of SPV company,
named and styled as "Imper-la Wishfield Pvt. Litd.". Later, collaboration
agreement dated 66.12.2012 as executed between M/s Prime IT
Solutions Privaté’Limitgd_ (on one part) and M/s Imperia Wishfield Pvt.
Ltd. (on the second'pa‘i'i:).fln terms.of the said collaboration agreement,
the second party i.e., Impefia Wishfield Pvt. Ltd was legally liable to

undertake constructmn and devglopment of the project at its own

costs, expenses and res&%rce
without any obstruction and interference from any other party. The
referred collaboration agreement has been signed by representative of
M/s Prime IT Solutions Private Limited and Imperia Wishfield Pvt. Ltd.
Suffice to mention here that on the relevant date i.e., 06.12.2012 on
which the collaboration agreement was signed, there are common
directors in both these companiesi.e., in M/s Prime IT Solutions Private

Limited and M/s Imperia Wishfield Pvt. Ltd.
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That in the above collaboration agreement, M/s Prime IT Solutions
Private Limited represented and confirmed to the Imperia Wishfield
Pvt. Ltd. that it has already obtained Letter of Intent ("LOI") from the
Department of Town and Country Planning, Government of Haryana on
24.05.2011 and subsequent license from the Department of Town and
Country Planning, Government of Haryana as necessary for setting up
a commercial project on the land admeasuring 2.00 acres in the
revenue estate of Village Ga'aoli Khurd, Sector 37 C, Gurugram on
12.05.2012 along with the ZonlngPIan (License No. 47 of 2012, dated
12.05.2012). The building pIansof the said project being developed
under above mentioned license no: 47 of 2012 were approved on
25.06.2013. It is pertinent’: to mention here that even before the
execution date of above referred collaboration agreement between M/s
Prime IT Solutlons Prlvate Limited and Imperia Wishfield Pvt. Ltd., both
these compames were under the same management and directors.
Further, it is also relevant to mention here that in terms of compromise
dated 12.01.2016 a decree sheet was prepared on 21.01.2016 in a suit
titled M/s Prime IT Solutions Pyt. Ltd. Vs Devi Ram & Imperia Wishfield
Pvt. Ltd. As per this compromise, both M /s Imperia Wishfield Pyt. Ltd.
and M/s Prime IT Solutions Pvt. Ltd. apart from other points, agreed to
take collective decision for the implementation of the project and all
expenses related to the project would be jointly incurred by both the
parties from the dedicated project account which would be in the name
of "M/s Imperia Wishfield Limited Elvedor Account.”

That it I also agreed between both M/s Imperia Wishfield Pvt. Ltd. and

Prime IT Solutions Pvt. Ltd, that regardless of execution of
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collaboration agreement dated 06.12.2012, M/s Prime IT Solutions Pvt.
Ltd. shall remain actively involved in the implementation of project.
31. That, it is relevant to mention herein that several allottees have
withheld the remaining payments, which is further severally affecting
the financial health of the respondent company and further due to the
force majeure conditions and circumstances/reasons, which were
beyond the control of the respondent company as mentioned herein
below, the construction workszgot de]ayed at the said project. Both the

parties i.e. the complalnant_'_ :If."as the respondent company had

contemplated at the very 1n1t1al :stage while signing the allotment
letter /agreement that some delay mlght have occurred in future and
that is why uncfe,r the force majeure clause as mentioned in the
allotment letter, it is duly agreed by the complainant that the
respondent company shall not be liable to perform any or all of its
obligations during the subsistence of any force majeure circumstances
and the time perlod required for performance of its obligations shall
inevitably stand extended. It is unequivocally agreed between the
complainant and ‘the respondent company that the respondent
company is entitled to extension of time for delivery of the said unit on
account of force T;;lajeure circijmstanbes beyond the control of the
respondent company and inter-alia, some of them are mentioned

herein below:

e That, the respondent company started construction over the said
project land after obtaining all necessary sanctions/approvals/
clearances from different state/central agencies/authorities and

after getting building plan approved from the authority (all in the
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name of prime it) and named the project as "Elvedor Retail." The

respondent company had received applications for booking of
apartments in the said project by various customers and on their
requests, the respondent company allotted the under-construction

apartments/ units to them.

* That, owing to unprecedented air pollution levels in Delhi NCR, the
Hon'ble Supreme Court ordered a ban on construction activities in
the region from Novemb'ex\':f_(__‘_{_{;,:_'__go.__i‘}, onwards, which was a blow to
realty developers in the city, The/Air Quality Index (AQI) at the time
was running above 900, whlch is considered severely unsafe for the
city dwellers. Followmg the Centx‘al Pollution Control Board (CPCB)
declaring the AQI levels as not severe, ‘the SC lifted the ban
condltlonally on December 9, 2019 allowing construction activities
to be carried oilt between 6 am and 6 pm, and the complete ban was
lifted by the Hon'ble' -Supr_eme Court on.14th February, 2020.

* That, when the complete ban was lifted on 14th February 2020 by
the Hon'ble Supreme Court the Government of India imposed
National Lockdown on 24th of March, 2020 due to pandemic COVID-
19,and condltionally unloclggd itin 3rd May, 2020, However, this has
left the great impacton the Procurement of material and Labour. The
40-day lockdown in effect since March 24, which was further
extended up to May 3 and subsequently to May 17, led to a reverse
migration with workers leaving cities to return back to their villages.
It is estimated that around 6 lakh workers walked to their villages,
and around 10 lakh workers are stuck in relief camps. The aftermath

oflockdown or post lockdown periods has left great impact and scars
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on the sector for resuming the fast-paced construction for achieving

the timely delivery as agreed under the "Allotment Letter."(That
inbaly, after obtaining the requisite sanctions and approvals from
the concerned Authorities, the respondent company had
commenced construction work and arranged for the necessary
infrastructure including labour, plants and machinery, etc. However,
since the construction work was hated and could not be carried on
in the planned mannerzdl;lgy W{to the force majeure circumstances
detailed above, the said infrastru?ture could not be utilized and the
labour was also left to'idle resultmg in mountmg expenses, without
there being any. progress m the constructlon work. Further, most of
the constructiof materlagT“ which was ‘purchased in advance, got
wasted/detenorated causing huge monetary losses. Even the plants
and machmerles which were arranged for the timely completion of

the constructlon wbrk, got degenerated ‘resulting into losses to the

respondent company running into crores of rupees.

* Moreover, it is also pertment to mention here that every year the
construction Wofk was stdpped A banned /'stayed due to serious air
pollution durmg winter session by the Hon'ble National Green
Tribunal (NG,T],zand-after banned / stayed the material, manpower
and flow of the work has been disturbed / distressed. Every year the
respondent company had to manage and rearrange for the same and
it almost multiplied the time of banned / stayed period to achieve
the previous workflow. The orders already placed on record before

this Hon'ble Bench.
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* The real estate sector so far has remained the worst hit by the

demonetization as most of the transactions that take place happen
via cash. The sudden ban on Rs 500 and Rs 1000 currency notes has
resulted in a situation of limited or no cash in the market to be
parked in real estate assets. This has subsequently translated into an
abrupt fall in housing demand across all budget categories. Owing to
its uniqueness as an economic event, demonetization brought a lot
of confusion, uncertainty and' most of all, - especially when it came
to the realty sector. No deubt e‘t\éryone was affected by this radical
measure, and mltlally all pOSSIble economic activities slowed down
to a large extent, wh_lch. alsp affected the'respondent company to a
great extent, be it daily ﬁ%ﬁé'di%i)urséIﬁént to procuring funds for
daily constructlon and-day-to-day activities, since construction
involves a lot oF cash payment/transactlons at site for several

activities.

e [t is a well-known fact that there is extreme shortage of water in
State of Haryana and the construct:on was directly affected by the
shortage of \Afhtér Further the Hon ble Pun]ab and Haryana High
Court vide an Order dated 16 07 2012 in CWP No. 20032 of 2009
directed to use only treate-d water' from available Sewerage
Treatment Plants (hereinafter referred to as "STP"). As the
availability of STP, basic infrastructure and availability of water from
STP was very limited in comparison to the requirement of water in
the ongoing constructions activities in Gurgaon District, it was
becoming difficult to timely schedule the construction activities. The

availability of treated water to be used at construction site was thus
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very limited and against the total requirement of water, only 10-15%

of required quantity was available at construction sites.

¢ That, owing to the above said force majeure circumstances and

32.

E. Jur

33.

E.l

34.

E.Il

reasons beyond the control of the respondent company, it was
extremely necessary to extend the intended date of offer of
possession mentioned in the allotment letter.
Copies of all the relevant documents have been filed and placed on the
record. Their authenticity lsn%tmdfspute Hence, the complaint can be
decided on the basis of thé"s';ég-iiihdi_é;)uted documents and submission

made by the parties.
isdiction of the authbri'ty

The plea of the respondent regardmg re]ectlon of complaint on ground
of jurisdiction stands rejected The authorlty observes that it has
territorial as well“as subject matter jurisdiction to adjudicate the
present complamt'fgr;the-regsogg givenbelow.

Territorial jurisdietion

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Counti‘y f‘lanning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for
all purpose with offices situated in Gurugram. In the present case, the
project in question is situated within the planning area of Gurugram
District. Therefore, this authority has complete territorial jurisdiction
to deal with the present complaint.

Subject matter jurisdiction
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35. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case: ‘may be, till the conveyance of all the
apartments, plots or buildings, emthe case may be, to the allottees, or the
common areas to the assoc;at:o " .pfaﬂottees or the competent authority,
as the case may be; '

?*@&,@ggwx ¢ -

Section 34-Functions.of the Authority:

S ,‘é \.'JII'..‘\"_.";-_,, . " . .
34(f) of the Act provides.to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules.and regulations made thereunder.

36. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be dec1ded by the ad]udlcatmg officer if pursued by the
complainant at a later stage......

F. Findings on the objggtioqs%’gaigeg by the respondent:

]

F.I Objection regarding“ho'n joilider of M/s Prime IT Solutions Pvt. Ltd. as a
party.

37. While filing written reply on 18.06.2021, a specific plea was taken by
the respondent with regard to non-joining of M/s Prime IT Solutions
Pvt.Ltd. as a party in the complaint. It is pleaded by the respondent that
there was joint venture agreement executed between it and M/s Prime

IT Solutions Pvt. Ltd., leading to collaboration agreement dated
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06.12.2012 between them. On the basis of that agreement, the

respondent undertook to proceed with the construction and
development of the project at its own cost. Moreover, even on the date
of collaboration agreement the directors of both the companies were
common. A reference to that agreement was also given in the letter of
allotment as well as buyers agreement. So, in view of these facts, the
presence of M/s Prime IT Solutions Pvt. Ltd. as a respondent before the
authority is must and be addec_:ﬁ as such. But the pleas advanced in this
regard are devoid of merit. No doubt there is mention to that
collaboration agreement in t.hehl;uyér’s agreement but the complainant
allottee was not a p_\arty“to th_ai: dOC'l:Imeni:" executed on 06.12.2012. If
the Prime IT Sol"ut“idn&s wbu-ld\.\'hlavg been a necessary party, then it
would have been a signatory to the buyer’s agreement. The factum of
merely mentioning with regard to collaboration agreement in the
buyer’s agreement does not ipso facto shows that M/S Prime IT
Solutions Pvt. Ltd. shoul.d have been added as a respondent. Moreover,
the payments against the allotted units were received by the
respondent/builder. Szo, taking into consideration all these facts it
cannot be said tha’c_'joining OFaM/S Prime 1:1‘ Solutions Pvt. Ltd. as a
respondent was must and the authority can proceed in its absence in
view of the provision contained in Order 1 Rules 4 (b) and 9 of Code of
Civil Procedure, 1908.

E.Il Objection regarding force majeure conditions:

38. The respondent-promoter raised the contention that the construction
of the project was delayed due to force majeure conditions such as

national lockdown, shortage of labour due to covid 19 pandemic,
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stoppage of construction due to various orders and directions passed

by hon’ble NGT, New Delhi, Environment Pollution (Control and
Prevention) Authority, National Capital Region, Delhi, Haryana State
Pollution Control Board, Panchkula and various other authorities from
time to time. But all the pleas advanced in this regard are devoid of
merit. As per the possession clause 11 of the builder buyer agreement,
the possession of the said unit was to be delivered within a period of 60
months from the date of the a:%ree_ment. The builder buyer agreement
between the parties was not executed between parties. So, the due date
for completion of the prolect and offer of possession of the allotted unit
is calculated from the date of bookmg which comes out to be
06.10.2017. The authorlty is of the view that the events taking place
after the due date do not have any impact on the project being
developed by the respondent/ promoter. Moreover, some of the events
mentioned above are of routine in nature happenmg annually and the
promoter is required to take the same into consideration while
launching the project. $Thus, it cannot be given any leniency based on
aforesaid reasons. It is well settled principle that a person cannot take

benefit of his own wrongs.
G.  Findings on the relief sdught by the complainant

G.I Direct the respondent to refund an amount of Rs. 7,62,440/- paid by
the complainant along with interest.

39. The complainant booked a retail shop in the project of the respondent
detail above for a total sale consideration of Rs. 21,07,575 /- on
06.10.2012 out of which the complainant has made a payment of Rs.
7,62,440/- upto 18.01.2016. The respondent after accepting of such
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amount neither issued any allotment letter nor executed buyers’
agreement till date regarding the unit.

On consideration of record and submission the authority is of the view
that no builder buyer agreement has been executed between the
parties till date. So, the possession clause for calculating the due date is
taken from the compliant no. 4038 of 2021 of the same project being
developed by the same promoter. Hence, due date is calculated on the
basis of the date of booking. a%@fcagon i.e,, 06.10.2012 in the absence
of buyer’s agreement Wthh cgfm_e out to be 06.10.2017.

Keeping in view the fact that tﬁe allottee complainant wishes to
withdraw from the pro;ect al‘i’H 'i‘s“*ﬁemandmg return of the amount
received by the prqmoter in respect of the unit with interest on failure
of the promoter to complete or inability to give possession of the unit
in accordance with the terms of agreement for sale or duly completed
by the date specif{é& fhgﬁ.ein, the matter is covered under section 18(1)
of the Act 0f 2016. .

The due date of possession.as per agreement for sale as mentioned in
the table above is 06.10.2017 and there is delay of 3 years on the date
of filing of the complalnt

The occupatlon'certiﬁcate/completion’ certificate of the project where
the unit is situated has still not been obtained by the respondent-
promoter. The authority is of the view that the allottee cannot be
expected to wait endlessly for taking possession of the allotted unit and

for which he has paid a considerable amount towards the sale

consideration and as observed by Hon’ble Supreme Court of India in

Page 21 of 24



Complaint No. 3017 of 2020 &
others

Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors., civil appeal
no. 5785 of 2019, decided on 11.01.2021

" ... The occupation certificate is not available even as on date,
which clearly amounts to deficiency of service. The allottees
cannot be made to wait indefinitely for possession of the
apartments allotted to them, nor can they be bound to take the
apartments in Phase 1 of the project.......”

44. Further in the judgement of the Hon’ble Supreme Court of India in the
cases of Newtech Promoters and Developers Private Limited Vs
State of U.P. and Ors. 2021—2023(1] RCR (c), 357 reiterated in case
of M/s Sana Realtors Privaté:-‘ﬁi-fﬁiteﬂ' & other Vs Union of India & others
SLP (Civil) No. 13005 0f2020 deaded on 12.05.2022. it was observed

25. The unquallﬁed rféht of the- ailattee to seek refund referred
Under Section 18(1)(a) and Section 19(4) ‘of ‘the Act is not
dependent on any cont1ngenc1es or sﬁpulatlons thereof. It appears
that the leglslature has consciougly prowded this-right of refund on
demand as an uncondltlonal absolute nght to the allottee, if the
promoter fails to give possession of the apartment, plot or building
within the time stipulated under the terms of the agreement
regardless of unforeseen& events or stay orders of the
Court/'I‘nbunal “which is in elther way not attributable to the
allottee/home buyer, the promoteris underan obligation to refund
the amount on-demand with.interest at the rate'prescribed by the
State Government including compensation in the manner provided
under the Act with the proviso that if the allottee does not wish to
withdraw from the project, he shall be entitled for interest for the

period of delay till handing over possession at the rate prescribed.

45. The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottee as per agreement for

Page 22 of 24



| HARERA Complaint No. 3017 of 2020 &

46.

47.

GURUGRAM

others

sale under section 11(4)(a). The promoter has failed to complete or
unable to give possession of the unit in accordance with the terms of
agreement for sale or duly completed by the date specified therein.
Accordingly, the promoter is liable to the allottee, as the allottee wishes
to withdraw from the project, without prejudice to any other remedy
available, to return the amount received by him in respect of the unit
with interest at such rate as may be prescribed.

This is without prejudice to any other remedy available to the allottee
including compensation for: whlch allottee may file an application for
adjudging compensation with t4he adjudicating officer under sections
71 & 72 read with sec-thn- 3-1[_1'] of the Act of 2016.

The authority hér’eby" directs the promoter to return the amount
received by him i.e., Rs. 7,62 440/- with interest at the rate of 10.35%
(the State Bank of India highest margmal cost of lending rate (MCLR)
applicable as on date +2%] as prescribed under rule 15 of the Haryana
Real Estate (Regulatlon and Development] Rules, 2017 from the date of

each payment till the actual date of-réfund of the amount within the
timelines provided in rule 16 of the Haryana Rules 2017 ibid.

H. Directions of the authority

48.

Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the
authority under section 34(f):
The respondent/promoter is directed to refund the amount i.e., Rs
7,62,440/-, Rs. 7,35,897 /-, Rs. 6,46,151 /- respectively received by

him i.e., respondent/promoter with interest at the rate of 10.35% as
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prescribed under rule 15 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 from the date of each payment till the
actual date of refund of the amount.

ii. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences

would follow.

49. This decision shall mutatis mutandls apply to cases mentioned in para
3 of this order.

bl s
50. The complaints stand dlsposed of True certified copies of this order be
placed on the case ﬁie of each matter N

51. Files be consigned'to registry.

Member Mem
Haryana Real Estate Regulatory-Authority, Gurugra

Dated: 14.12.2022 NCE REGY-
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