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Comglaint Nos. 166, 167 ot 2027

ORDER (Dr. GEETA RATHEE SINGH -MEMBER)

L. Present complaints dated 15.02.2022 have been filed by
complainants in Form CRA under Section 31 of The Real Estate (Regulation
& Development) Act, 2016 (for short Act of 2016) read with Rule 28 of The
Haryana Real Estate (Regulation & Development) Rules, 2017 for violation
or contravention of the provisions of the Act of 2016 or the Rules and
Regulations made thereunder, wherein it is inter-alia prescribed that the
promoter shall be responsible to fulfil all the obligations, responsibilities and

functions towards the-allottee as per the terms agreed between them.

FACTS OF THE CASE AS STATED IN THE COMPLAINT FILED

BY THE COMPLAINANT

2 Facts of captioned complaints arc similar and. they pertain 1o
same project of the respondent promoter M/s Parsvnath Developers Lid.
Both the captioned complaints, therefore, have been taken up together for
disposal. Facts of complaint no. 1 66 of' 2022 titled as Parveen Jain versus
M/s Parsvnath Developers Ltd. are being taken into consideration by treating
it as lead case.

3. The particulars of the unit booked by complainant and details of

project are detailed in following table:

['S.No. | Particulars Details

& ¥ ‘iélrr_le of the project Present and Future projects




Complaint Nos. 166, 167 of 2022

2. IDate of application by |11.06.2004 |
s |0r15mal applicant A 250 SO ety -
R Date of endorsement in favour | 17.07. 2010
of complainant SR | v |
4, Date of allotment Not made 1|
5. Datc of builder buyer | Not executed i@
agreement
6. Total sale consideration Not mentioned

& " Amount pdld by compidmdm | 25.62,500/- "

| 8. Due date of possession Not mentioned '
[ | ey =t e I e |
PT Offer of posscsmon ‘Not made
e bt = )
4. That, the respondent is the promoter under section 2 (zK) of the

Act of 2016. Based on advertisements by the representative of the promoter
M/s Parsvnath Developers, Mr. Ndl‘t,hh Kumar approached. the respondent
and consequently, on 11.06.2004 they agrecd towards advance registration of
residential plot in its new projects and 'agrécd to invest in future projects of
the respondent. |

o Ji That, under the terms of agreement/registration, said Shri
Naresh Kumar invested an amount of %1,57,500/~ (Rupees One Lakh Fifty-
Seven Thousand Five Hundred) only, which was duly rcccived and
acknowledged as advance against present and future projects of the

respondent. A copy/proof of the receipt is annexed at Annexure 1.
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Complaint Nos, 166, 167 of 2022

6. That, it appears that the respondent was unable to develop any
project against the said registration or allot any residential plot to said
person. Thereafter the said receipt was transferred in the name of Shri Rajesh
Gupta and was endorsed in his name on 10.02.2006 on making further
payment of 23,67,500/- in favour of the respondent. That the respondent
acknowledged the said endorsement and issued receipts in said regard. A
copy/proof of the receipt is annexed at Annexure 2.

7. That, the complainant used to visit-the office of M/s Parsvnath
Developers Ltd. on regular basis to enquire ab.oul the status of allotment of
plots. That in June 2010 the com;é_;la-inani was allured ‘to belicve that the
respondent was at final stages of alﬁ_l;o_f_hlcnl and allotment would be made
S00n.

8. That, officials of the respondent represented to the complainant
that there was no current booking available but they could arrange for such
purchase from pre-existing cuémmers of the respondent. That respondent’s
officials allured the complainant to purchase the registration of the above
said person Mr. Rajesh Gupta who had already invested an amount of
35,25,000/- with the respondent. 'I'h:at._ it was also agreed with the
complainant that the value of plot shall be at 33,650/~ per sq. yards and
balance shall be payable at the time of issuance of possession letter and

actual handing over of possession.
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Complaint Nos. 166, 167 of 2022

9. That, the complainant thereafier purchased the said allotment
from Mr. Rajesh Gupta. Mr. Rajesh Gupta accordingly made an application
in the form prescribed with you and was approved with endorsement on the
receipts in favour of the complainant on 22.07.2010. A Cup-y_fpl‘nm[' s
annexed at Annexure 3.

10. That, the respondent issued a letter dated 17.07.2010 thereby
acknowledging cndorsement of the rec;ipts and registration against ‘P & I
Projects’ being substituted in faw)ur-oi‘ the .complainant to the tune of
%5,25.000/-. A copy/proof is annexed at Annexure 4.

11, '-I‘hé-t, as per the terms_-fam_i_ conditions the complainant kept on
requesting. upon respcmdcﬁt"s. 9-.iiﬁ_eials_ to allot him a residential plot.
Respondent’s officials initially stated that due to Court orders they cannot
make such allotment or sometimes stated that the ongoing projects do not
have plot available and only flats are being constructed. The complainant
was made to understand that his money was safe and soon a-l.lmmcm would
be made. The complainant was assured that the allotment would be made at
the agreed rate of 23,650/~ per square yard and no escalation charges would
be imposed. The complainant was further impressed upon that his money is
safe and is growing as prices of land arc increasing day by day and their
price is fixed. Further even the respondent has agreed to pay interest at the

rate of 18% per annum in case of delay.
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Complaint Nos. 166, 167 of 2022

12. That, with passage of time, the respondent started giving deaf
cars to the complainant and did not make any allotment of any nature.

13; That, the complainant had lost faith and confidence in the
respondent’s promise and there is a clear fraud committed by respondent and
therefore, called upon the respondent to immediately refund the amount. As
per respondent’s accounts, the complainant has deposited a sum of
35,25,000/- which is against due receipts and acknowledgement.

14, That, the said dcmanas for retum ol the amount deposited by
the complainant were-not paid any heed upon by respondent and respondent
had refused to.return the amount deposited by the complainant. There is no
reason for retaining the said amount of thc complainant for last 10 years with
no intention of delivering of the f)l(’éﬁ._

15. That, the complainant (%’EIUS upon respondent to retum the entire
amount deposited by the cumplaiﬂat;t ._be:.ing 25,25.000/- (Rupees Five Lakhs
Twenty-Five Thousand) along witl’;z._ihtérest at the agreed rate of 18% per
annum from:17.01.2006. Hence, present complaint has been filed.

RELIEF SOUGHT

16. The complainant in his complaint has sought following relicts:
(1)  That petitioner’s original seniority for allotment of the
developed  flat/plot/building/apartment  should be restored  and

accordingly applicant may be allotted the apartment/property.

NP>



Complaint Nos. 166, 167 of 2022

(ii)  Deposit of 5,25.000/- should be refunded along with interest of
@18% per annum from 17.01.2006.
(iii) Any other relief given, in the interest of justice.

REPLY SUBMITTED ON BEHALF OF RESPONDENT

Learned counsel for the respondent filed detailed reply on 08.04.2022
pleading therein:

17. That, the present complaint pertains to un-registered project of
the respondent therefore, in view of the latest judgment by Hon'ble Supreme
Court in the case 'Newtech Promoters and  Developers Pt
Lid. Versus siate of U.P. and G!:fzerks"';(?;fﬁl_) SCC Online. SC 1044, this
Hon'ble ~Authority would net have the jurisdiction to entertain the
present complaint filed under tht: Real [Estate | (Repulation and
Development) Act, 2016.

18. That, the present complaint is not maintainable before this
Hon'ble Authority for the reason lﬁat thc.”(_.'-unlplain::ml is not an allotice of
the respondent company and the registration was mere an expression of
interest towards the future projeet of' the respondent.

19. That, there is no 'Agmcﬁwm to Sell' between the parties and
therefore, relief sought under section 18 of the RERA, Act. 2016 is not

maintainable.
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Complaint Nos. 166, 167 of 2022

20, That, there is no contravention of the Real Estate (Regulation
and Development) Act, 2016 on behalf of the Respondent, hence the present
complaint is not maintainable.

21, That, the present complaint is grossly barred by limitation and
this Hon'ble Court does not have jurisdiction 1o entertain a time barred
claim. Moreover, in absence of any pleadings regarding condonation of
delay, this Hon'ble Court could not ]‘lii\-‘¢ entertained the complaint in present
form. In recent judgment by ‘the Honble Supreme Court in the
case of ‘Surjeet Singh ;S‘aimi vs. State-of U.P and _others', 2022 SCC
online SC 249 the Hon'ble t"kp(.u‘{ Courl> has been pleased to observe
that mere representations d.o'cs noﬁt. {33:?;(:'[_-2}"&(_1 the period of limitation and
the aggrieved person has to 4pproauh the court expeditiously and within
reasonable time. In the present case the complainant is guilty.of delay and
laches, therefore, his claim should bcdiémissed.

22. That, on 11.06.2004, M: l\ﬂu‘csh Kumar (original applicant)
expressed his interest in the bookinlg of a plot in any of the new/upcoming
project of the Respondent and paid 21,57.500/- towards his registration.,

23, That, neither location nor site of the project was confirmed
therefore, the Original Applicant, while filling the Application Form gave
undertaking that in case no allotment is made, and he shall accept the refund.

The relevant clause of the Application Form is mentioned here under:-
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Compilaint Nos. 166, 167 of 2022

“(f) ‘Though the Company shall trv to make an allotment but in
case it fails to do so for any reason whatsoever, no claim of any
nature, monetary or otherwise would be raised by me/us except
that the advance money paid by me/us shall be refunded to
me/us with 10% simple intercst per annum.”
A copy of the Application Form dated 11.06.2004 signed by the Original
Applicant is annexed with reply as Annexure R-1
24, That, perusal of CLAUSE F of the Application Form would
show that while proceeding ahead.with'the purchase. the Original Applicant
has clearly understood ‘_r_h_:ét 1o allotment was made in his favour and he has
further given the undertaking that inwease no allotment is possihle in future,
he would accept refund wzthSImpimmerl'est al the rate of 10%per annum.
23, That. on 17.07.2{3Q 10, the:_ s:ubscq uent purchaser transferred
/endorsed /momination his interest, rigjhts & liabilities in favour of Mr.
Parveen Jain (The Complainant) after submitting the necessary/relevant
documents “in. the officc of fé.sﬁmdcm company.. A copy of
endorsement/nomination letter dated 17.07.2010 is attached as Annexure R2.
26. That, on 17.07.2010, the complainant signed Affidavit-Cum-
Undertaking and Indemnity.  the _S—alic?i Affidavit-Cum-Undertaking  and
Indemnity clearly stipulates that in case the complainant is not allotted any
plot in new project of the respondent. he shall accept refund of the deposited
amount with 9% simple intercst per annum. For ease of appreciation
CLAUSE 7 of the undertaking is reproduced hereunder:

&
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Complaint Nos. 166, 167 of 2022

“"That I/We agree that if I/We are not allotted any plot in the
Present & Future Projects. then I/We will aceept the refund of
the deposited moncy with the Company along with simple
interest @ 9 % per annum from the date of acceplance of our
nomination by the Company."
A copy of Affidavit-Cum-Undertaking and Indemnity is attached as
Annexure R-3,
27. That, it is pertinent to mention that the complainant had paid
5,62,500/- (Rupees Five Lakhs. Sixty Two Thousand & Five Hundred
Only) till date togthe I'e;pcandénl rompany. A-cepy of the latest ledger is
annexed as Annexure R-4.
28. ‘That, it is a matter of rccurd that the complainant had not paid
any consideration after the cndmfscn;i_&:nt in his favour and neither the
respondent has made any demand aﬁqr_ ;’20‘1(]. At the time of endorsement in
favour of the complainant. the ﬁ*s‘;é%anc_ﬁ;nt made it very clear that there was
no allotment made in favour of tht. eri'g-i'nal applicant which was never
objected by the complainant.
29, That, it is pertinent to state that in absence of any agreement 1o
sale, the complainant is bound by the terms & conditions of the application
form and Affidavit-Cum-Undertaking and Indemnity duly signed by the
complainant.
30. That, the complaint filed by the complainant before this Hon'ble

Authority, besides being misconceived and erroncous, is untenable in the
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Complaint Nos. 168, 167 of 2022

cyes of law. The complainant has misdirccted themselves in filing the
above captioned complaint before this Hon'ble H-RERA, Panchkula as the
relief (s) claimed by the complainant does not even fall within the realm of
Jurisdiction of this Hon'ble Authority, Panchkula as there is neither any
allotment nor any agreement to sale which can be adjudicated by this
Hon'ble Authority.

31. That, in view -of the submissions made hercinabove it s
submitted that no-cause of ;lbl.l@ﬁ 'héls arisen-in favour of the complainant
file the present ;_;omp.l-ainf. f'urthcr, the complaint is-barred by limitation and
deserves and outright dismissal on Ihls __gmu_’h_d_ alone.

32, That,/ the wmpidmant is{__’:-mil. ah allottee of the Respondent
Company as per Section 2 (d) of theRERAALl as the registration was mere
an expression of interest towards the 'upz:nming praject of the respondent &
purchased the same from open .0_1' &Z__.t:.f..;';-y.‘n{iaq-’_:ljnarkut.

33, That, both the cmnp]ai'ﬁamIand his predecessor-in-inlerest were
aware about the status of the project while proceedingwith their registration
and no objections were raised by them, Therefore. the complainant cannot be
allowed to raise a belated ¢laim against the respondent at this stage.

34, Respondent has admitted that payment of 25,62.500/- made by
the complainant and is willing and ready to refund the amount paid by
complainant as per the terms and conditions of application form and

Alfidavit-Cum-Undertaking and Indemnity executed by complainant.

gl
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Complaint Nos. 186, 167 of 2022
35 That, the respondent has prayed that the complaint may kindly
be dismissed in view of above said submissions.

ARGUMENTS OF LEARNED COUNSEL FOR COMPLAINANT

AND RESPONDENT

36. During oral arguments both parties reiterated their arguments as
were submitted in writing. Learned counsel for complainant submitted that
complainants arc willing to accept rt:'["und of-the amount deposited by them
along with interest, Lcarﬁc’d _counsel | for respondent  also  stated that
respondent does not_have any plot available with 1h-c:m to be offered to

complainants, but is ready to refind the amoin.

ISSUES FOR ADJUDICATION

37. Whether the complainants are entitled to refud ol amount

dcposited by them along with interest in terms of Scction 18 of Act.of 20162

OBSERVATIONS AND DECISE(}N OF THE AUTHORITY
38. The Authority has .gc:m-z__: ihmugh the rival contentions. In light of
the background of the matter as raptured in this order and also the arguments
submitted by both parties, Authority ebserves as {ollows:
(i)  The plea of rcspondcnl. regarding rejection of complaint on
ground of jurisdiction stands rejected. The Authority observes that it
has territorial as well as subject matter jurisdiction to adjudicate the
present complaint. Jurisdiction in matters of unregistered projects has
already been decided by the Authority vide its order dated 30.03.2022

12



39,
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in complaint case no. 191 of 2020 titled ‘M. Rajni & Mr. Ranbir
Singh versus M/s Parsvnath Developers Lid." and same is followed in
present cases as well.

(i)  That in these complaints booking was made in ‘present and
future®  scheme: no agreement  has  been  executed till  date:
complainants are interested to withdraw from the project and want
refund of the amount deposited: respondent has expressed its inability
lo offer plot to the eomplainants and is agrecable to refund the amount
deposited, For these ;ezlsons, a case is clearly fade out to allow relict
ol refund as sought hy-compgi'n;;fms._ Therefore, as-per provisions of
Scetion 18 of the Acl,n relife-ff'.(:)ijf 'rg—f;_fui_i;d as sought by the complainants
deserve 1o be granted.

(iif). ~Hence, Authority (absefvn:s that respondent should refund the
complainants the amounts p:aid;?'by them along with interest at the rate
prescribed- in Rule 15 o:f Hammc} Real Estate (Regulation and
Development) Rules, 2017 i.c at lh.e rate of SBL highest marginal cost
of lending rate (MCT.R)# 2 % which as on date works out to 10.60%
(8.60% + 2.00%) from the datec amounts were paid till today.

Authority has got caleulated the interest  pavable to the

complainants and accordingly total amount payable to the complainants

including interest calculated at the rate 10.60% is depicted in table below:

13
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Complaint Nos. 166, 167 of 2022

E.No. \ Cmiﬁlﬁﬁn [Amounts pdld IInterest | TOTAL AMOU NT |
| no. by Accrued till | PAYABLE TO
o | compiainants | 15.12, 2022  COMPLAINANTS
1. 166 of 2022 | 35,62,500/- | R10,15.311/- | X15,77,811/- ‘
2. [167of 2022 " 1 37.25.000/- _| X13,29,849/- ?20_571"3491- _J

LSS e ) — == S el X525 =il BSE far : |

DIRECTIONS OF THE AUTHORITY

Respondent is directed to make entire payment to the complainants as
depicted above within 90 days, from th:-f‘f_ date of uploading of this order. as
provided in Rule 16 of -Haryana. Real Estate (Regulation & Development)
Rules, 2017

40). Complaints are, ﬁ{::cnrd_i_r;g[y;j disposed of. Files be consigned to

the record room and order be .-upiﬁad_jéd on the website of the Autherity,

DR. GEETA RAT HM 51((;11/

[MEMBER|

----------------

NADIM AKHTAR
[MEMBER|
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