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BEFORE THE HARYANA REAL ESTATE REG
AUTHORITY, GURUGRAM

LATORY

ORDER

The present complaint has been filed by the complainan /allottee under

t) Act, 2016 (inseption 31 of the Real Estate (Regulation and Developme

short, the ActJ read with rule 28 of the Haryana Real te (Regulation

ation of section

no. L428 of 2021

Complaint no, L42B ofZOZL
09.o3.202L

First date of hearin 19.O4.2021
Date of decision 20.0r.2023

Dr. Deepika Thakral D/o Sh. OP Thakral
R/o: H.no. 106, Sector- 4, Gurugram Complainant

Alpha G Corp
Regd. office: T-2,3rd floor, Manish Corner Plaza,
Sector- 11, Dwarka New Delhi, West Delhi -
110075

Mangnum International Trading Company
Private Limited
Regd. office: 48/72, Commercial Centre, Malcha
Marg, Chanakyapuri, New Delhi - 110021 Respondents

CORAM:
Shri Ashok San Member
Shri Sanieev Kumar Arora Member

APPEARANCE:
Complainant-in-person with Sh. Sunil Kumar
^Advocate

Complainant

Ms. Ridhima Gupta fAR of the respondent-compan Respondents

an]d Development) Rules, 2077 (in short, the Rules) for vi
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11(4Xa) of the Act wherein it is inter alia prescribed

str[tt Ue responsible for all obligations, responsibiliti

urlder the provision of the Act or the rules and regulati

unlder or to the allottee as per the agreement for sale ex
I

I

Urf it and proiect related details

Thp particulars ofunit details, sale consideration, the am
I

co{nplainant, date ofproposed handing over the possessit-
if 

lny, have been detailed in the follswingtabular form:
I

t the promoter

and functions

ns made there

ted inter se.

t paid by the

delay period,

no. L428 of 2021.

Particulars

Name of the project Gurgaon One, Sector
Gurugram, Haryana

, Village Sihi,

Group housing project

DTPC License no. 67 of 2009 dated 28.10.2

Validity Status

Licensed area
l!

Name of licensee Magnum Internatio
Company Private Limi

Trading

HARERA Registration

Allotment of unit Not provided on record

Unit no. D-002, Tower- D

(As per page no. 36 of co

Unit area admeasuring L427 sq. ft. (super area)

(As per page no. 36 of co
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Complain no.1.428 of 2021.

Date of apartment buyer,s
buyer agreement

27.05.2077

(As per page no. 33 of

Executed between o
respondent

allottee &

Endorsement dated 02.02.20t2

(As per page no. 32 of mplaintl

Possession clause As per as per Clause 12

The construction of th
proposed to be com
Owners/Company within

made, subject to timely
Allottee(s) of sale price,
other charges due and pa.

to the Payment plan

him/her/them and/or
the 0wners/Compony,

force majeure p rovisions

(Page no. BB of complaint.

1

Apartment is

36 (thirtv six)

nt by the
mp duty and

according
applicable to
demanded by

nd subject to

Date of start of ground floor
roof slab

03.72.2012

(As per demand letter
no. 57 on complainan
ground floor roof slab)

ed on page

for start of

Due date of possession 03.06.2076

(Calculated from date of
floor roof slab i.e.;03.1,2

Grace period of 6 mon

of ground

is allowed

Payment plan Construction linked pa nt plan
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1
Complain no.1428 of 202I

[As per page no. 31 ofcr mplaint)

14. Rs.57,91,050/- (TSC)

Rs. 46,09,219l-(BSp)

(As per payment plan o
complaint)

t page no. 31 of

15. Amount paid by the
complainant

Rs. 54,85,530/-

[As alleged by the comp

,no-.02 of CRA)

lainant on page

t6. Amount pending

17,94,148/- tir]

ainant on page

t7 Occupation cer ,.1(

sp

t.20t7

er page no. 9 6-97 ot reply)

,u ludLe

18. Completion ce 1 ,|:, 20L9

As per slte ot D'I'CPJ

1,9. Offer of 73,70.20L7

[As per page no. B0 of cor rplaintJ

20. I Request for withdrawal
stating that the offer of
possession is not acceptable
to the complainant on
account that that the unit is
not as per the specification
provided to the complainant.

rf complaint)

Facts of the complaint
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Sale consideration

Rs,6,9L,382/-

(Amount received- Rs.

30th Ocr 2017)

[As alleged by the comp
no.03 of CMJ

27.70.201.7

(As per page no. 87 &97



ffiHABEBA
#-, euRueRnHl

3. That one Sh. Indrajit Maitra booked a unit in the project o

namely "Gurgaon One" (hereinafter, the ,,project,,)

Gurugram, Haryana, for total cost of Rs. 46,09,210 /_.Since

made under construction linked payment plan, hence the

be made on the basis of schedule of construction, p

respondent.

4. That on 27.05.2017, Sh. Indrajit Maitra,entered into an
' '' 'll_ '_' ''

agreement and was allotted unit no. D-002, in Tower No.

132.57 sq. mtrs. (1422 sq. ft), along-with car parking

project. Subsequently, the complainant entered into an

dated 27.01.2012 with Sh. Indrajit Maitr4 with regard to

and the same was endorsed in her favour by virtue of

endorsement letter dated 0g.OZ.ZO L2.

5. That the allotment letter dated ZO.O4.ZOL7, apartment b

dated27.05.2011 and receipts no.2L1,900 and 2Z4O da

71.07.2071 and 03.11.2011 respectively, were endorsed

in favour of the complainant by the respondent.

6. That pursuant to the endorsement, the complainant ma

payments as per the payment schedule and as per the

issued by the respondent without any delay. The paymen

were duly acknowledged by it vide receipts no. 3g5g, 48

5632, 6526, 7 572, 8672, 8673, 97 75, 71162, 1292L, 73

dated 03.12.2072, 2t.OS.2Ot3, Z7.OS.ZOL3, ZL.OS.ZOL

07 .03.20 1 4, 27.07 .20 7 4, 2 6.71.20 7 4, 2 6.7 7.20 1 4, 23.03.20

Complain no.l42B of 2021.

the respondent

at Sector-84,

e booking was

ent was to

ovided by the

ent buyer's

D admeasuring

in the said

ment to sell

e subject unit

e handover of

er agreement

t6.02.2011,

d transferred

e the balance

emand letters

made by her

1,4852, 4853,

0 and 13709

, 21.t7.2013,

5,23.02.2016,
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75.LL.2076, 22.72.2016 and 22.1.2.2016 respectively.

complainant has made total payment of Rs 54,85,530/

sources.

7. That as per clause t2.L of the buyer's agreement dated

respondent categorically stated that the constructi

apartment was to be completed within 36 months plus 6

period from the date of start of ground floor roof slab

tower in which the booking was made and the same com

along with grace period of 6 months. The construction of

of the tower D was started on 03.12.2012 as per the receip

03.r2.2075.

8. That as per the terms and conditions of the buyer's

possession of the apartment was to be offered only

completion/occupation certificate from the compe

However, the occupation certificate was obtained by

almost after delay of 22 months on 09.10.2017 after the
I

the buyer agreement.

9. That there was a failure to hand over the possession of

within the fixed period and the possession was offered b

after much delay vide offer of possession dated 13.10.20

payment of Rs. 1,1,29,287 /-.ln the said letter for offer of

admitted by the respondent for the delay in completion o

which compensation has also been calculated by it. The

calculation the compensation amount for delay, has exclu

Page 6 of 26

no. 7428 of 2027

Till date, the

from her own

7.05.2011, the

of the said

onths of grace

f the particular

ro 03.06.2016

,und floor slab

no. 3858 dated

ment, the

r the grant of

nt authority.

e respondent

stipulated in

e allotted unit

the respondent

7 demanding a

ssession, it was

the project for

ndent while

the period of
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4 months on account of force majeure conditions, witho

explanation. Thus, the respondent has delayed the com

and possession of the apartment by more than 1 and a

That in the offer of possession dated t3.1,0.2077,

complainant about the increase in the saleable area

question by 7.5o/o and also regarding the escalation charg

Rs. 315870/-.

11. That the respondent breached the fundamental terms o

inordinately delaying in delivery olthe possession. Be

project is not nearing completion and the complainant

respondent who has taken her and other home buyers

completing the project

72. That thereafter, the complainant through her GPA holder,

21.10.2077 , duly received by the respondent on 23.70.2

to provide details and explanation for the force maje

delay in handing over the possession was caused; the

were demanded for increase in the saleable area and

which the demands were raised by the respondent.

13. That the respondent vide letter dated 25.10.2017 pro

documents including sanction plans and occupation

09.70.2017 demanded by complainant. The explanatio

respondent was vague for the demand raised by it. Th

sent an email dated 25.70.2077 to the complainant.

no. L428 of 2021,

t providing any

etion of project

f-year,

informed the

f apartment in

of an amount of

the contract by

t as it may, the

has lost faith in

or a ride by not

vide letter dated

17, requested it

for which the

calation charges

lans on basis of

ded some of the

rtificate dated

provided by the

respondent also
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L4. That the complainant vide letter dated 27.L0.2017 to

raised his objection regarding the utility room been

dated 27.05.201.1, despite the fact that the store has bee

from the Director General Town and Country planning

which was having outside entry and no connection from

concern of safety for which she paid the preferential I

IPLCJ in lakh for ground floor unit as per clause 1.7.

That at the time of purchasing of the said flat, the respond

a sample flat to the complainant and in which the entry of

given from inside the apartment. When she asked about

then the respondent has handed over inr in which the entry o

from outside and whereas in the brochure, it was shown

and in sanctioned plan it was shown as store/waiting

committed through its management team that it has appli

plan and would definitely get the permission for the revi

map as per sample flat/agreed as per brochure ann

buyers' agreement dated: 27.05.2011. So, the complai

believing the assurances of the respondent,s management,

making the payments.

16. That in the month of October Z0lT , when respondent d

against the apartmen! then the same issue again arose

denied to get the revised sanctioned map as per the samp

terms and also refused to give utility room. The compl

Page I of 26

no.l42B of 2021.

e respondent

in agreement

approved by it

n 15.02.2071,

main house, a

cation charges

nt has showed

room was

ctioned map,

the room was

utility room

cove. Then it

for the revised

ded payment

d it clearly

e flat/ agreed

t felt cheated

to apartment

agreed and

continued
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and then she asked about refund of the amount along

compensation vide letter dated 21.10.2017.

17. That the complainant also sent a letter dated 30.10.2072 to

regarding increase of saleable area and escalation cost and

refund of the amount. In the said letter GpA Holder has

regarding there being no increase in the saleable

Occupation Certificate dated 09.10.2017. As per the occu

dated 09.10.2017 provided by the respondent reveals

premises has in fact been reduced. As per the sanction pl

the respondent vide letter d ated25.7O.ZO17 for Tower E an

D in which the subject unit is located. It is pertinent to me

sanction plan for Tower D is same as for Tower E, in that

the apartment reduces even further.

18. That respondent sent a letter dated 30.10.2017 to the

termination of the apartment buyer agreement dated 27

refund of Rs.47,94,748/-videchequeno. OOSZ44 dated 30.

on HDFC Bank, Safdarjung Branch, New Delhi. The said re

by the respondent after deducting Rs.6,91,382/-, without

complainant. In the said letter, it also admitted in offering

treating the room as a utility room in terms of the appro

was also mentioned in that letter that the offer for po

consistent to the commitment as per the buyer agreement.

That a letter dated 19.07.2078 was sent by the comp1.9.

respondent no. 2 regarding the acceptance of the refund

Page 9 of 26
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interest and

e respondent

also demanded

ed the issue

as per the

on certificate

e area of the

provided by

not for Tower

tion that if the

the area of

mplainant for

5.2011 and a

0.2017 drawn

d was made

y fault of the

e possession

granted. It

ession was in

nt to the

amount as a
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part payment towards the total amount due and

compensation and not as a final acceptance or settlement.

That thereafter, legal notice was sent to the respondent by

regarding illegal deductions and refund of the remaining

but with no positive results. So, she seeks refund ofher

deducted by the respondent for an amount of Rs. 6,91,3

interest from the date of payment vide receipt no. 211 da

i.e.,1,6.02.201.1 till the date the amount is refunded besid

paid-up amount from the date of each payment and comp

Relief sought by the complainant:C.

21.. The complainant has sought following relief[sJ:

t. Direct to the respondent to return the balance

6,91,382 received by it, to the complainant along wi

prescribed rate.

ii. Direct the respondent to pay litigation cost of Rs. 1,

22. On the date of hearing, the authority exp

respondent/promoter about the contraventions as alleg

committed in relation to section 1 1[a] (aJ of the Act to pl

to plead guilty.

D. Reply by the respondent no. 1

23. The answering respondent being agentof principal- respo

by way of written reply as under:

Complain no.1428 of 2027

ble by it as

e complainant

d-up amount

ce investment

2/- along with

76 Feb 2011

interest on the

tion.

ount of Rs.

interest at the

,000/-.

ned to the

to have been

d guilty or not

ent submitted
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i. That the complaint filed by the complainant is not

this forum as the same is filed after receipt of completi

13.12.2079.

ll. That the complainant is a subsequent allottee and who

shoe of original allottee. There was an apartment b

executed between the parties on 27.05.2071 setting o

conditions of allotment, dimensions of the unit its

the payment schedule and the due date of possession.

came into picture only on 02.02.201,2 when an endo

buyer's agreement was made in her favour by the r

iii. That as per the agreement executed with regard to

there is an arbitration clause and so this authority has

proceed with the complaint.

I'hat after the possession of the allotted unit was

complainant vide letter dated 13.10.2017, she mad

withdrawal from the project vide letter dated27.l0.20

acceptance and refund of Rs. 47 ,49,1,48/- on 30.10.201

accepted by her without any protest and now the co

refund of the remaining amount is not maintainable o

estoppel.

That the unit in question was allotted to Sh. Indrajit

sale consideration of Rs. 54,85,530/- leading to ex

agreement dated 27.05.2011. Though some payment

original allottee, but he got the allotment endorsed

complainant vide endorsement dated 02.02.20 1,2.

lv.

no.7428 of 2021

tainable before

n certificate on

ped into the

er's agreement

the terms and

the sale price,

e complainant

ment on the

dent.

e allotted unit,

jurisdiction to

offered to the

a request for

7, leading to its

. The same was

plaint seeking

the ground of

aitra for a total

uyer's

by the

of the

tion of

made

favour
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vl. It was denied that there was delay in completion of the

of possession of the allotted unit to the complainant,

various circumstances beyond the control of respond

complete the construction. After completion of the c

receipt of occupation certificate on 09.1,0.2017, the

[possession of the allotted unit to the complainant.

accepting the offer of possession and paying the

requested for withdrawal from the project.

vii. It was denied that the construction of the allotted unit

per the sanctioned plans or there was nay delay in its co

as per terms and conditions of the buyer's agreement,

entitled to have some minor alterations in the building

fact was also explained to the complainant in various

But instead of coming forward to take possession,

withdraw from the project and sought refund ofthe pai

viii. That considering the request ofthe complainant dated

respondent accepted the same vide letter dated 3
refunded her Rs. 47,94,148/- after forfeiture of earn

tune of Rs. 6,91,382/- and the same was accepted by her

letter dated 19.01.2018 received through her attorney.

not left with any right or interest in the allotted unit or

towards the same.

It was denied that the respondent-builder was not entitl

forfeit the amount of earnest money from the amount de

the allotted unit. When the allotted unit was fir for o

possession was offered to the complainant, she sough

Page 12 of 26
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roject and offer

In fact, due to

t, it could not

nstruction and

ndent offered

But instead of

ount due, she

not made as

pletion. In fact,

e builder was

lan. Even that

mmunications.

she opted to

-up amount.

7.10.2017, the

.1.0.2077 and

money to the

evident from

us, now she is

e money paid

to deduct and

sited against

pation and its

refund of the
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paid-up amount by taking lame excuses and even acce

sent by the respondent. So now she has no cause of a

respondent and the complaint filed in this regard is n

Moreover, from time to time the complainant was infl

issues raised from time to time. So now at a belated

knock the doors of the authority and seek refund

amount along with interest, and which is barred by the

x. All other arguments made in the complaint were deni

xi. Copies of all the relevant documents have been filed

record. Their authenticity is not in dispute' Ev

submissions submitted by the complainant have als

Hence, the complaint can be decided based on

documents and submissions made by the parties.

furisdiction of the authority

The authority

jurisdiction to

below.

observed that it

adjudicate the

has territorial as well

present complaint for

E.l Territorialiurisdiction

24. Asper notification no. 1 192 12017-1TCP dated 74.12'201

and Country Planning Department, the jurisdiction

Regulatory Authority, Gurugram shall be entire G

purpose with offices situated in Gurugram. In the presen

in question is situated within the planning area of G

Therefore, this authority has complete territorial jurisdi

the present complaint.

no, L42B of 7021Complain

ted the amount

on against the

t maintainable.

rmed about the

e she cannot

the remaining

mitation.

d placed on the

n the written

been perused.

ose undisputed

subject matter

e reasons given

issued by Town

of Real Estate

District for all

case, the project

rugram District,

on to deal with
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27.

HARERA
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E.lI Subject matter jurisdiction

25. Section 11[ )(a) of the Act, 2016 provides that the p

responsible to the allottee as per agreement for sale. S

reproduced as hereunder:

Section 11(4)(o)
Be responsible for all obligations, responsibilities and fu

provisions of this Act or the rules and regulations made

V/s Union of India & others SLP (Civil) No. 73005 of 2

12.05.2022 wherein it has been laid down as under:

"86. From the scheme of the Act of which a detailed reference
and taking note of power of adjudication delineated with

moter shall

on 11(4)(aJ

under the
or to

Act ond

compensation

0 decided on

been made

regulatory

Page 74 of 26

be

is

the ollottee as per the agreement for sale, or to the of allottee,
plo* or

reas to the
be;

cast upon
the promoters, the allottee and the real estate agents under
the rules and regulations made thereunder.

So, in view ofthe provisions ofthe Act of 2016 quoted a the authority

has complete jurisdiction to decide the complaint ng non-

compliance of obligations by the promoter leaving asid

which is to be decided by the adjudicating officer if ed by the

complainant at a later stage.

Further, the authority has no hitch in proceeding with th complaint and

the judgementto grant a relief of refund in the present matter in view o

passed by the Hon'ble Apex Court in Newtech Promoters d Developers

Private Limited Vs State of ll.p. and Ors." SCC Online SC 7 decided on

11.71.2021 andfollowed in M/s Sana Realtors private &others

no. L42B of 202L

as the case may be, till the conveyqnce of all the
buildings, as the case may be, to the allottee, or the common
association of altottee or the competent authoriql, as the cose

Section 34-Functions of the Authority:
34(fl of the Act provides to ensure complionce of the



HARERA
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authoriy and adjudicating officer, what finally culls out is that
Act indicates the distinct expressions like 'refund', ,interest',

'compensation', a conjoint reading ofsections 18 and 19 clearly
when it comes to refund of the amount, and interest on the refu
directing payment of interest for delayed delivery of possession,

interest thereon, it is the regulatory outhoriql which has the
and determine the outcome of a complaint. At the same time,
a question ofseeking the relief of adjudging compensation and in
under Sections 12, L4, 18 and 19, the adjudicating officer
power to determine, keeping in view the collective reading of
with Section 72 ofthe Act. if the adjudication under Sections 72,
other than compensation as envisaged, if extended to the adj
as prayed that, in our view, may intend to expand the ambit a
powers and functions of the adjudicating olficer under Section
would be against the mandate ofthe Act 2016."

28. Hence, in view ofthe authoritative pronouncement ofthe H

Court in the cases referred abovg the authorify has the

entertain a complaint seeking refund of the amount and

amount paid.

F. Findings on obiection raised by the respondent

F.l Obiection regarding complainants is in breach
invocation of arbitration.

29. The respondents has raised an objection that the comp

invoked arbitration proceedings as per the provisio

buyer's agreement which contains provisions regardi

arbitration proceedings in case of breach of agreement.

clause has been incorporated w.r.t arbitration in the buye

"Clause 31. JITRISDICTI0N & DISPUTE RES)LUTION

This Agreement shall be governed by and construed and e
accordance with the laws of India and the Courts at Gurgaon
jurisdiction to entertain any and/or all proceedings
Agreement. The Allotee(s) agree(s) that in the event of any
differences arising out or touching upon or in relation to the
Agreement, including the interpretation and validity ofthe

Page 15 of26

Complain no.1428 of2027

Ithough the

Ity' and

nifests that
omount, or

penalty and

to examine

it comes to

thereon

has the
77 read

;, 18 and 19

ting officer
scope of the
1 and that

n'ble Supreme

jurisdiction to

nterest on the

ment for non-

ants has not

of apartment

initiation of

The following

s agreement:

forced in
ll have

thls
ispute or

ofthis
thereof
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and/or respective rights and obligations of the Allotee(:
Owners/Company, the same shall be referred to a sole arbi
appointed by the 9wners/Company whose decision shall
binding upon the parties. lt is understood that no other
authority shall have the power to appoint the arbitrator. The
proceedings shall be conducted in accordance with the Ar
Conciliation Acl 1996 and/ or any statutory amendments/,
thereoffor the time being in force. The seat of arbitration sha
Delhi and the language of the arbitration proceedings shall

30. The respondents contended that as per the terms & c

buyer's agreement duly executed between the

agreed that in the eventualiry of any dispute,

provisional booked unit by the complainants, the

adjudicated through arbitration mechanism. The auth

opinion that the jurisdiction of the authority cannot be

existence of an arbitration clause in the buyer's agreem

noted that section 79 of the Act bars the jurisdicrion of ci

any matter which falls within the purview of this autho

Estate Appellate Tribunal. Thus, the intention to render

non-arbitrable seems to be clear. Also, section 88 of the

provisions of this Act shall be in addition to and not in d

provisions of any other law for the time being in fo

authority puts reliance on catena of judgments of the H

Court, particularly in National Seeds Corporation

Mqdhusudhan Reddy &Anr. (2012) 2 SCC 506, wherein

that the remedies provided under the Consumer Pro

addition to and not in derogation of the other laws in fo

the authority would not be bound to refer parties to arbi

agreement between the parties had an arbitration clause.

Singh and ors. v. Emaar MGF Land Ltd and ors,, Con

Page 16 of26
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and the
to be

final and
person or

itration
tion and

ifications
be in New

English

ditions of the
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if any, wi respect to the

e shall be

rity is of the
'ettered by the

t as it may be

courts about

ty, or the Real

ch disputes as

ct says that the

rogation of the

. Further, the

n'ble Supreme

ted v. M.

t has been held

on Act are in

, consequently

tion even ifthe

rther,in Aftab

case no.707
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ffi
db
of 2075 decided on 73.07.2077, the National Cons

Redressal Commission, New Delhi (NCDRC) has held th

clause in agreements between the complainants and bui

circumscribe the jurisdiction of a consumer. The rel

reproduced below:

Support to the above view is also lent by Section Z9
enacted Real Estate (Regulation and Development) Act, 2,
"the Real Estate Act"). Section 79 ofthe said Act reads as

"79. Bar ofjurisdiction - No civil cOurt shall have jurisdiction to
suit or proceeding in respect of any matter which the Au
adjudicating officer or the Appellate Tribunal is empo
under this Act to determine aid no injunction shall be
court or other authori\) in reipect of any action taken ir
pursuance of any power conferred by.or under this Act."

It con thus, be seen that the said provision express
jurisdiction of the Civil Court in respect of any motter wt
Estate Regulatory Authority, established under Sub-
Section 20 or the Adjudicating lfJicer, appointed under Su
of Section 77 or the Real Estate Appellant Tribunal esta
Section 43 ofthe Real Estate Acl is empowered to determ
view of the binding dictum of the Hon'ble Supreme
Ayyaswamy (supra), the matters/disputes, which the Au
the Real Estate Act are empowered to decide, are
notwithstanding an Arbitration Agreement between the
motters, which, to o large extent, are similar to the d
resolution under the Consumer Act.

56. Consequently, we unhesitatingty reject the arguments on
Builder and hold that an Arbitration Clause in the afore-
Agreements between the Complainants and the Bui
circumscribe the jurisdiction of a Consumer Fora, notwi
amendments made to Section I of the Arbitration Act "

31. While considering the issue of maintainability of a com

consumer forum/commission in the face of an existing ar

in the builder buyer agreement, the Hon'ble Supreme Cou

as M/s Emaar MGF Land Ltd. V. Aftab Singh in

2629-30/2078 incivil appeal no. 2J572-23573 of 20

l0.12.20l8has upheld the aforesaid judgement

Complaint no.1428 of 202L
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provided in Article 141 of the Constitution of India, the law
Supreme Court shall be binding on all courts within the

and accordingly, the authority is bound by the aforesaid vi
para of the judgement passed by the Supreme Court is rep

"25. This Court in the series of judgments as noticed above
provisions ofConsumer Protection Act, 1996 as well as
1996 and laid down that complaint under Consumer
being a special remedy, despite there being an arbitratio
the proceedings before Consumer Forum have to go on r

committed by Consumer Forum on rejecting the ipplic
reason for not interjecting proceedings under Consumer
on the strength an arbitraii1n agreement by Act, 1996.
under Consumer Protectioi A,ct.ig a remedy provided to
when there is a defect in any goods or servicis. The co
any allegation in writing made by a complainonts
explained in Section 2(c) of the Act. The remedy under tl
Protection Act is confined to complaint by consumer as d
the Act for defect or deJiciencies caused by a service provid
and a quick remedy has been provided to the consumer
object and purppse of the Act as noticed above."

32. Therefore, in view of the above judgements and conside

of the Act, the authority is of the view that complainants

their right to seek a special remedy available in a beneficial

Consumer Protection Act and Act of 2016 instead of g

arbitration. Hence, we have no hesitation in holding that thi

the requisite jurisdiction to entertain the complaint and

does not require to be referred to arbitration necessarily.

F,indings on the relief sought by the complainant
G.I Direct the respondent to return the balance amount of
received by it, to the complainant along with interest at
rate.

33. Some of the admitted facts of the case are thatthe predec

G.

of the complainant was allotted the unit in question fi
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consideration ofRs. 57,91,050/-. Itled to execution ofa bu er's agreement

between them on 27.OS.ZO7I.The allotted unit was endo in favour of
the complainant by the respondent on 02.02.2072 o

nomination letter dated ZT.Ol.201,Z. The complainant

payments against the allotted unit and admittedly pai

54,85,530/-. The due date for completion of the proj

possession of the allotted unit as per buyer,s agreeme

tion certificate

on 09.10.2017 and offered possession ofthe allotted unit

the basis of

making

a sum of Rs.

and offer of

was fixed as

one reason or

e letter dated

ded by the

e sanctioned

w from the

d of the paid-

r accepting

13.10.2017 along witvith requisite payments. It is pl

complainant that since the unit was not constructed as per

building plan, so she was left with no alternative but to wi

project by writing letter dated 27.7O.ZOl7 and seeking re

regard to the remaining amount besides compensation.

respondent-builder is otherwise and who took a plea that

up amount. The request made in this regard Iby her was a pted by thery
respondent vide its letter dated 3O.LO.2O|7 and who after

earnest money of Rs. 6.,91,382/- send her an account paye(

deducting the

cheque of Rs.

47,94,148/- and the same was accepted by her as evident letter dated

19.01.2018 but with certain reservations, keeping her ri t open with

e version of

the amount after deduction, the complainant was left no right or

rejected.

no. L42B of 202I

03.06.2076 which was not adhered to by the respondent

the other. After completion of the project, it received occu

interest in the unit. Thus, her claim in this regard is liable to
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HARERA
GURUGRAM

34. As per buyer's agreement executed between the pred

the complainant namely Sh. Indrajit Maitra and the

27.05.2017 with regard to the allotted uni! rhe due date fi

the project and offer of possession was fixed as 03.06.2

specific recitals in that document with regard to p
specifications with regard to the allotted unit in clause ,,

in clause "10.1" and accompanied by a plan of the unit whe

of the utility room/store was shown fromcwn from the outside inst

portion of the subject unit. That documdocument

allottee and the respondent-builder. The complainant

picture only on 02.02.2012 and the respondent-builder
4a

letter of allotment dated ZO.O4.2OLI also acknowl
h- r.El l- h, \r j

agreement dated 27.05.2011 and receipts bearing no. Zll,
dated 16.02.2071, L7.OZ.Z}It and 30.11.2011 resp(

endorsement of the allotted unit in favour of the

admittedly continued to makemake remaining payments and

objection except the letter dated 27.10.2017 after recei

possession dated 13.10.20 1"7.

The respondent-builder failed to complete the same within

period. It received occupation certificate of the project only

and offered the possession of the allotted unit to the co

letter dated 73,70.2017. Thus, there is nothing on the r
letter dated 27.7O.ZO|T, to show any communication

complainant to the respondent with regard to change in the

ffi's

35.

Complain no. L428 of 202I

r-in-interest of

ndents on
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of the unit and increase in its area. Though it is the

cornplainant after offer of possession dated 13.10.2017,

project and found the entry of utility room from outside

and whereas the same was proposed to be from the inner

itself. Even that fact was also mentioned by her in the

dated 27.10.2017 sent to the respondent through her atto

tfre position, then she should not have accepted the paid-u

the earnest money sent by the respondent through an

cheque. But she accepted that amount though reserving h

the remaining amount with compensation. The version of

is otherwise and who took a plea that the structure of the al

made as per sanctioned plan and as agreed upon betwee

per clauses F & 10.1 of the buyer,s agreement datedZT.O\r^\l
she has no claim whatsoever with regard to the remaining

36. The authority has considered the rival submissions ma

parties.

37, After the expiry of due date for completion of project and

possession of the allotted unit, the complainant never exe

to withdraw from the project and seek refund of the

When after receipt of occupation certificate of the projectvi

09.70.2077, she was offered possession of the allotted unit,

withdraw from the project and sought refund of the

besides interest and compensation. Before proceeding furth

Page2l of26
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in this regard may be made to the provisions of Section 1g(

which provides as follows: -

"Section 78: - Return of amount and compensation
(1) If the promoter fails to complete or is unable to give
an apartment, plot or building,_

(a) in accordance with the terms of the agreement for
case may be, duly compteted by the dote specirted thert
(b) due to discontinuance of his business as a developer
suspension or revocation of the registrotion under this
other reason,

he sholl be liable on demand to the allottees, in case
wishes to withdrow from the project, without prejudice
remedy available, to return the amount received by him
thot aportment ptot, building, os the cose may ie, wi
such rate as may be prescribed in this behalfinctudingn
in the manner as provided under this Act:

Provided thatwhere an ollottee does not intend to withd
project, he shall be paid, by the promoter, interestfor ev
delay, till the handing over of the possession, at such ra
prescribed."

38. A perusal of letter dated 30.j.0.2017, sent by the r
complainant in response to her letter dated 27.1,0.2017 s

request for refund of the paid-up amount was accepted

deduction of earnest money. Admittedly, she received that

of an account payee cheque as evident from letter

received through her attorney. Though there were some

regard to that amount but the same were kept open. If the co

aggrieved against that action of respondent, then she sh

waited for more than three years to approach the autho

with regard to the remaining amount. Secondly, by way
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27.10.2017, she refused to accept the offer of

respondentvide letter dated 13.10.2017 and sought

amount. If she was not satisfied with the response of the

the payment of the amount, she could have refused to acce

press for full refund besides interest on the paid_up am

contrary, she accepted that amount and approached the a

remaining amount deducted by the respondent by way of

So, the refusal of complainant to accept offer of possessio

unit and seeking refund of the paid_up amount vid

27.10.2017 would be treated as withdrawal from the proj

of its occupation certificate and ofioffer of possession dated

13.70.2077 respectively. Thus, the act of respondent i

amount of earnest money cannot be said to be illegal

Though as per statement of account attached with th
30.10.2017, the total sale consideration of the unit is m

57,9L,050/- and after deducting its 10%, the amount of

was sent through an account payee cheque but as per sched

(page 31 of complaint), the total sale consideration of the

as Rs. 57,91,050/- but inclusive of IFMS amount of Rs.

which comes to Rs. 56,g4,OZS/-. So, after the Act of 20

operation, the builder was not entitled to forfeit the amo

time of booking as Rs. 6,9 t,3BZ but only Rs. 4,60,921 / - i.e., l
sale consideration of Rs. 46,Og,Zlg/-.Even the Hon,bleApex

same view while dealing with such type in cases of Maula

ffi
ffi Complain no. L428 of 2021
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India (1970)TSCRZ\? & Dardar KB Ramchandra Raj

(2015)45CC136. The same view was foltowed by NCD.

consumer case no, 2766 of 2017 titted as Jayant S

M3M India Limited decided on 26.07.2022. The Gove

also framed regulations in this regard known

Regulatory Authority Gurugram (Forfeiture of
builderJ Regulations, 201g, which is providing as under_

"5, AMOUNT OF EARNEST MONEY
Scenario prior to the Real Estate.{Regulqrtions and Developmen
wos different. Frauds were carried out without any yeai os th
Iaw for the same but
consideration*, j*;::*:;:;'r:{,;ir';:::;{i';:;:1
D^)-^^--tRedressal Commission ond the Hon,ble Supreme Court oJ.
authoriqt is of the view that the forfeiture omount of thLe ean
shall not exceed more thon j.Ook of the consideration amount
estate i.e. oportment/plot/building as the cose may be in oll c
the cancellation of the Jtat/unit/plot is made by the buitder in a
manner or the buyer intends to withdrow from the projec,

39.

agreement containing any clause contrary to the a
shall be void and not binding on the buyer,,

Thus, keeping in view the factual as well as legal position

the respondent-builder was not justified in retaining more
sale consideration after accepting surrender of the allotted
complainant and returning the remaining amount. Since

refunded the amount of Rs. 47,94,14g/_ vide account pay

retaining the earnest money of Rs. 6,91,3g2/_,

directed to retain only Rs. 4,60,921,/_ and return

with interest at the prescribed rate i.e., @ 10.60 o/o p.a. on

Complain no. L42B of 202L

Vs Sarah C ltrs
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amount, from the date of surrender i.e., 2T.1,O.ZOI7

realization of payment.

The respondent is directed to refund the amount dedu

10% ofthe basic sale consideration ofthe unit being earn
regulation Haryana Real Estate Regulatory Autho
(Forfeiture of earnest money by the builder) Regulations,

days from the date of this order along with an interest @

the refundable amount, from the date of surren der i.e., 27.
date of realization of paymenL

G.II Direct the respondent to pay cost of litigation of Rs. 1,0

41. The complainant is seeking relief w.r.t compensation in the
Hon'ble Supreme Court of India in civil appeal titled as
Promoters and Developers pvt. Ltd. V/s State of Up & O
No(s). 3711-5715 OF 2021), held that an allottee are en
compensation under sections L2,74, 1g and section 19
decided by the adjudicating officer as per section 7l and,
compensation shall be adjudged by the adjudicating offi
regard to the factors mentioned in section T2.Theadjudica
exclusive jurisdiction to deal with the complaints i
compensation. Therefore, the complainant may approach th
officer for seeking the relief of compensation

Directions of the authority

Hence, the authority hereby passes this order and issues

directions under section 37 of the Act to ensure compliance

42.
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upon the promoter as per the function entrusted

der section 34(f):

The respondents are directed to refund the amo
and above 10o/o of the basic sale consideration
earnest money as per regulation Haryana Real

Authority Gurugram (Forfeiture of earnest money
Regulations, 2018; along with an interest @ 10
refundable amoun! from

date of realization of paym

A period of 90 days

directions given

would follow

43. Complaint stands

44. File be consigned to

1
(Asho

l

Haryana Real Estate Regulatory Authority, G

Dated: 2o.01.2023

no.1428 of Z0Zl

i.e.,

ndent to

I

the authority

deducted over

the unit being

Regulatory

the builderJ
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l-0.2017 tillthe

mply with the

consequences
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