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in form CRA/CAO

Regul d Development) Act,

dwi 28 ofthe Haryana Real Estate (fegulation and Development)

he co es emanating from them are similar in nature and the

ompla ) in the above referred matters are allottees of the project,

mely I Heights 86" (group housing colony) being developed by the

entT/promoter i.e., M/s Ansal Housing & Construction Limiteld.

. conditions of the buyer's agreements, fulcrum of the issue

tlhese cases pertains to failure on the part of the promoter to

pos;session of the units in question, seeking award of refund

runt along with intertest and the compensation.

'the complaints, reply to status, unit no., date of agreement,

ru:se,, due date of possession, total sale consideration, total paid

elietf sought are given in the table below:

ORDER

complaints titled as above filed before

under section 31 of the Real Estate

201,6 (hereinafter referred as "the Act")

ereinafter referred as "the r{les") for violation of section
I

Act wherein it is inter alia preslribed that the promoter shall

for all its obligations, responsibilities and functions to the

r the agreement for sale executed inter se between parties.

omplaint No. 1999 of 201B and

others

er sh
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ion a
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ANSAL HOUSING & CONSTRUCTION LTD "ANSAL HEIGHTS 86"
Sector-86, Gurugram.

,lause

zr shal,

xecuti
red sa

-31

ofJbr possession of the unit any time, within a period of 42 months from
of the agreement or within 42 from the date of obtaining
'tions and approval necessary
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Complaint It o. 1999 of 2018 and
others

whichever is later subject to timely pqyment of all dues by buyer and su
circumstances os described in clause 32. Further, there shall be a grace
allowed to the developer over and above the period of 42 months a:
possession of the unit."

lect tolforce mqjeure
perio{ of 6 mqnths

:,-ffi:ff;
Occupation certificate: - Not ohtained

Note: Grace period is allowed feing unqualifiedi& included while
date ofpossession. 

I

compirting dqe

Due date of
possession

The due date of possession in the pret
been calculated from the date of start o

01.10.2013 being later. Grace per:iod
unqualified & included while compu
possession. Accordingly, the due da
comes out to be 01.10.20L7.

ent rnatters have
F consfruction i.e.,

is allpwed being
.ing due date of
Ee of possession

S

n
o.

Complaint
No.

Reply Status Unit No.

:

Date of BBA Total
ClonsideJatio
,1 (tc), fasic

sale prfce
(BsP) &
Totai

Rmouht
[aid by the

c[mptaifiant
IAP)]

1. cR/leee/
2018

t6.t0.20L9 c-0202
!

lpg. L4 of
complaint]

26.0',7.:,i.012

[pg. 15 of
complai:nt]

Date of
endorsement
in name of
comntainaf]s

L7.02.20L6

TC:
< 77 ,9B,5Eg /-
AP:
<74,27,016/-

2. cR/203L/
2018

Reply
received.
Date of

I-0103

lpg. 19 of
complaintl

19.0:1.2013

[pg. trl of
complaintl

BISP: I

<lt o,ss,tla 1 -dp' l

<lz o.aa.abs / -
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Complaint No. 1999 of 2018 and

others

The aforesa d complaints jlerg, filed, pf, the complainants ,gainst tt e

lp.o.o]t". I
executbd b

5.

possesEion b

with inlte

It has beenl

.o-pu[n.J

i, t".of, orl

compli[nce

the re{l

account of violation of the apartment buyer's agreement
l i'

een the parties in respect of said unit for not handing over the

ther due date, seeking award of refund the entire amount along

ecided to treat the said complaints as an application for non-

f statutory obligations on the part of the promoter/ respondent

ion 34(fl of ttre Act which mandates the authority to ensure

the obligations cast upon the promoters, the allottee(s) and

agents under the Act, the rules and the regulations made

receipt is
unmarked
t0.70.2019 E-0506

lpg. 18 of
complaint

1,6.08.2012

lps.
com

BSP:

< 6L,58,433 /-
AP:
<59,05,694/-

10.10.2019 F-0903

lpg. 21 of
complaint

L3.02.2013

lpg. 18 of
complaint

TC:

< 63,00,387 /-
AP:
< 59,37,762/-

CR/
2

072
18

1,6.10.20L9 F-05Cr1

lpe. t7 of
complaintl

Not signed by
the
respondent

TC:

< 61,00,675/-
AP:

< 60,01,949 /-

30.10.2019 t-0706

lpe. 20 of
complaint

18.03.2013

lpg. 77 of
complaint

TC:

\5t,L5,941,/-
AP:
<50,37,836/-

cR/2307 10.10.2019 l-0202
I

lpe. 35 of
complaint

03.06.2013

lpg. L6 of
complaint

TC:

<74,97,072/-
AP:
<73,88,02L/-

thereufrder.
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The facts of allthe complaints filed by

similar. Out of the above-mentione

CR/1999/2018 Anoop Kar & Shrt

Construction Limited. are being takt

the rights of the allottee(s) qua refr

interest and compensation.

Proiect and unit related details

The particulars of the project, the det

paid by the complainant[s), date of prc

delay period, if any, have been detaile

CR/1999/2078 Anoop Kar & Sh
Construcl

I
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Sr.

No.

Particulars Details

7. Name of the project "Ansal Heights 86", ector I 6, Gurul am.

2. Total area ofthe project 1,2.843 acres

3. Nature of the project Group housing col ny

4. DTCP license no. 48 of 20LL dated2
28.0s.2017

).05.2 11 vali upt ()

5. Name of licensee Resolve Estate Pvt Ltd.

6. Registered/not registered Not registered

7. Unit no. c-0202

lpe.14 of complaint

B. Area of the unit L690 sq. ft.

pas( 50 3 2



Complaint No. 1999 of 2018 and

others

[pg. 14 of complaint]

26.07.2072

[pg. 15 of complaint]

execution of
nt with original al

t7.02.2016

As alleged by the complainant in its

complaint

dorsement

clause 37.

The developer shall offer possession of ti\e
unit any time, within a period of 42

months from the date of execution of the

agreement or within 42 months from tlne

date of obtaining all the required
sanctions and approval necessary for
commencement of construction,
whichever rs later subject to timeiy
payment of all dues by buyer and subject to

force majeure circumstances as described in

clause 32. Further, there shall be a grace
period of 6 months allowed to the

developer over and above the period of
42 months as above in offering the

possessron of the unit."

(Emphasis supplied)

[pg. 20 of complaint]

tart of constructi
ledger dated 1

of complaint

n as per

0t.2076

01.10.201.7

(Note: 42 months from date start of
construction i.e., 01.10.2013 as the date of
agreement is not known + 6 months grace

period allowed being unqualified)

of possession

Page 6 of 32
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Complaint I o.199
othen

of 201. and

74. Delay in handing over possession

till the date of filling of this
complaint i.e., 19.11.2019

2 years 1 month 18 ays

15. Total sale consideration as per
customer ledger dated 10.01.2016
at pg. 28 of complaint

<77,99,589 /-

L6. Total amount paid by the
complainant as per customer
ledger dated 10.01.201.6 at pg. 31 of
complaint

<74,27,0\6.78/-

L7. 0ffer of possession Nctt offered

18" 0ccupation certificate Not obtained

Facts of the complaint

The complainants have made the followi:ng submissions

a. That the complainants are law abiding citizens a

have been cheated by the malpractices adopted by,t

is stated to be a builder and is allegedly carry

development. Since many years, the complainants

the project because it was a housin6; project and th

need of an own home for their famil,g.

b. That the complainants were subjected to unethicr

well as subject of harassment, flat buyer agreement

cost, many hidden charges which were forcedly imp,

time of possession as tactics and practice used b1

biased, arbitrary and one sided. 'That the eKecl

agreement between respondent and complainar

developer's representations, DTCP given the Xicer
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Estate Pvt Limited (confirming party -1 ) this company \ /as

Pvt Ltd. (confirminghis rights to Optus Corona Developers

palry-z this company was transferred his rights to Samyak Projects

nfirming party-3). At last confirming party -3 makes another

ent to joint with respondents those all arrangements create

spicion, M/s Ansal Housing & Construction Ltd. Have legal

Rr
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y booked on dtated 27.03.20L2 in the name of Mrs Komal

llect money frrcm allotees against the flat no- C-0202, tower-

SA

p

Heights, 86", Gurugram and have legal & valid license to

his project.

plainants approached to the respondent for booking of a flat

ve said project and respondent suggested him a flat which was

not interested to continue in the said project hence finally

these flat to complainants with same flat buyer's agreement.

bas on the promises and commitment made by the respondent,

pla

CO\

:ct

ants; booked a 3i BHK flat admeasuring 1895 sq. ft., along with

red car parkin6J in the unit no.C-0202,Tower-C in residential

al Heights, 86", Sector 86, Gurugram, Haryana which initial

to Mrs Komal Sharan by flat agreement dated 26.07.2012 and

nt endorse the said agreement in favor of complainants by

ent letter and application for change in right to purchase a

letter dated 1',7.02.2016 by this endorsement complainants

egal allottee and purchaser of the said property. The initial

amount of Rs 9,31,900/-(including tax) (Rupees nine lakhs

CA

)no

rse

e

lme

king

thousands nine hundred only) was paid on receipts 496987tyo

Page B of 32
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and 499326 and receipts dated 12.03.201,2 and'Z

6 years back).

That it is pertinent mentioned here that according

complainants paid a sum of Rs.74,l)7,012 /-(Rs se

seven thousand seventeen onlyJ to the respon

201Sand only before this builder has demand

amount without doing appropriate work on the

illegal and arbitrary.

f. That as per section 19 (6) the RBal Estate IRegulatio

4ct,201.6 (hereinafter referred to as;the Act) compl

their responsibiliqr in regard to making the nece

manner and within the time specifirld in the said

the complainants herein are not in breach of an

agreement.

That the complainants were sanctioned home loa

from SBI bank which was taken fo,r buying this fl

extra financial burden on complainants and siti

paying EMI of home loan.

h. That complainants have paid all the instalments t

Rs. 7 4,37,0t7 / -(Rs seventy-four lac thirty-seven

only) that respondent in an endeavour to extract

devised a payment plan under wl:rich responde

35 o/o amount of total paid against as an advanc

linked with the construction (of super structure o,

consideration to the time lines, which is not depe

the finishing of flat and internal development of f; lities

o

Complaint
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tha
esa

tak ng the same respondent have not bothered to any

nt on the projerct till date as a whole project not more than

in term of particular tower just built a super structure only"

e delivery of the apartment was due on fanuary 201.6 which

prior o the coming into of force of the GST Act, 20L6 i.e. 01.07 .20L7 ,

itted that the complainants are not liable to incur additional

urden of GST due to the delay caused by the respondent.

, the respondelnt should pay the GST on behalf of the

plain

vesti

nts but just reversed builder collect the GST from

nts and enjoy the input credit as a bonus, this is also mattr:r

t the respondent ha:; indulged in all kinds of tricks and blatant

n booking and drafting of FBA with a malicious and fraudulent

ancl caused deliberate and intentional huge mental and

ality

arassment of the complainants and their family and new

tion.

n date given b,g builder also too long from now December

been rudely and cruelly been dashed the savoured dreams,

d e>rpectations of the complainants to the ground and tlhe

plai nts are eminently justified in seeking return of the entire

th interest.

t kee ing in view the snail paced work at the construction site and

-hea promises of the respondent, the chances of getting physical

SCSSI n of the assurerl unit in near future seems bleak and that the

els ident of the irresponsible and desultory attitude and conduct

pondent, consequently injuring the interest of the buyers

the complainants who has spent his entire hard earned

jl
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savings in order to buy this honre and stands

nowhere. The inconsistent and lethargic man

respondent conducted its business and their lac

completing the project on time, has caused the

financial and emotional loss.

Relief sought by the complainant: -

The complainant has sought following rerlief(sJ

The respondent has contested the complaint on the foll

a. That the respondent is a public limited company

Companies Act, 1956 having its registered office at

21 Barakhamba Road, New Delhi - :110001. The p

filed by the respondent through irts duly autho

named Mr. Vaibhav Chaudhary whose authority

herewith. The above said project is related to Lic

dated 29.05.2011 received from DGTC, Chandig

measuring t2.843 Acres details of the same are gi

agreement, situated within the r€tvenue estate

C.

9.

10.

a. Refund entire amount paid by the complainant alo

b. Pass order for payment of GST levied upon the com

On the date of hearing, the authority explained to the

about the contraventions as alleged to have been com

section 11(4) [a) of the act to plead guilty or not ro plea

Reply by the respondent.D.

11.

Complaint
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Complaint No. 1999 of 2018 and

others

hpur, urugram, which falls within the area of Sector-86, Gurugram,

esar rban Developm,ent Plan.

lief sought in the complaint by the complainant is based on

ivolous grounds and she is not entitled to any discretionary

this Hon'ble Authority as the person not coming with clean

be thrown out without going into the merits of the case.

ever, the true facts of the case are that the land of the project is

eda possessed by the through its subsidiary M/s Optus Corona

Pv't. Ltd., having registered office at f-181, Saket, New Delhi

M/s myak Project Pvt. Ltd., having its registered office at 111, First

r, An ksh Bhawan, lK.G. Marg, New Delhi. It is also worthwhile to

tion ere that the respondent has applied for registration of project

RE which is pendi.ng.

titis submitted that the complaint is not maintainable or tenatrle

eyes of law as the complainant has not approached to thiser th

thority with clean hands and has not disclosed the true and

rial relates to thris case of complaint. The complainant thus has

the Hon'bk: Authority with unclean hands and has

res and concealed the material facts and proceedings which has

be

ha

ring on the very, maintainability of purported complaint and if

been discloser of these material facts and proceedings the

f entertaining tlhe present complaint would have not arising in

b.
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view of the case law titled as.S.P. Chengalvaraya Ualdu

reported in 7994 (1) SCC Page I in which the Hon'blle A

land opined that non-discloser of material facts and docu

to a fraud on not only the opposite party, but also upo

Authority and subsequently the same view was taken by

National Commission in case titled ras Tata Motors Vs.

Maharaj bearing RP No.Z562 of 20it2 decide d r>n 25.09.2

d. That without prejudice to the aforesaid and the rights of th

it is submitted that the respondent would have hand

possession to the complainant withrin time had there

majeure circumstances beyond the control of the respond

been several circumstances which ril/ere absolutely beyo

control of the respondent such as orders dated |16"07.20I

and21,.08.2012 of the Hon'ble Punjab & Haryana High Cour

in civil writ petition no.20032 of 2008 through which

/extraction of water was banned which is the backbqne of

process, simultaneously orders at different dates passed b

National Green Tribunal restraining thereby the exca

causing Air Quality Index being worse, may be harmful to

large without admitting any liability. Apart from

demonetization is also one of the main factors to del

possession to the home buyers as demonetization ca

Complaint I,{o. L
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stoppage of work in man;r projects, The payments especially to workers

to only buy liquid cash. I'he sudden restriction on withdrawals led the

respondent unable to cope with the labour pressure. However, the

respondent is carrying ills business in letter and spirit of the builder

buyer agreentent as well as in compliance of other local bodies of

Harryana Government.

2. Copies of all the relevant dr:cuments have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submission made

by the parties.

. Written submissions filed by the respondent.

3. The respondent has submitted the written arguments raising objections on

the following grounds:

a) The project named, ANS,AL HEIGHTS at Sector-86, Gurugram relates to

licence no"4t] of 2011 dated 29.O5.2OLL received from the director

general town and country planning (DGTCP), Haryana, Chandigarh o\/er

the land measuring 12.t143 acres comprising in rect. no.L9, killa no.3

min [6-0),4 (B-0),5 (B-r]). B/1 [0-B),13/2 (0-B), 1/1 Min (0_4J, 17/1,

(17 /1(5-14),, 24/2/1[1-B),25 (B-0),7 (B-0), 14 (B_0), 1.7 /2 Min [0_18),

rect, no.14, killa no.19. [B-0),20 (B-0), rect. no.15, killa no.1,4/2 (3-T),

16 [B-0), 17 (B-0),24/l (4-B),22/Z min [0-5),23 min (7-15) situated

within the revenue estate of village Nawada-Fatehpur, Gurugram, which

falls within Sector-86, Clurugram, Manesar-Urban Development Plan.

The building plans of the project have been approved by the DGTCP,

Haryana vide memo no. zP-7Bt /D /(BS) /201.3 /s0323 dated

Page L4 of 32
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b)

03.09.2013. Thereafter, respondent was grantefl the

Firefighting scheme from the fire safety point of diew o

colony measuring t2.843 acres by the Director, H{rya

Haryana, Chandigarh vide letter memo no. DFS/F.A./ZOl

dated 24.11,.201,5.

That, earlier, the complainant vide applicatio, I aa

applied to the respondent for provisional allotment of
project, whereby opting for the construction linked pay

pursuance of the aforesaid application form, the com

allotted an independent unit bearinglno. c-ozoz,measuri

on 2nd floor in the project nanred, ANSAL, HEIGHT

Gurugram.

The complainant consciously and wilfully opted for a

linked payment plan for remittance of the sale considerati

and further represented to the resprondent that the com

remit every instalment on time atr per the prayment s

respondent had no reason to susperct the bonafide of the

and complainant further undertoork to be bound by t
conditions of the application form. [n wake of appficatio

27.03.201,2 and after allotment of the unit to the co

apartment buyer's agreement was executed by the

company with the complainant on dated 26"07.?01,2

agreement was executed by the comlllainant without any

threat, coercion, undue influence of any kind whatsoever

states of mind"

c)

Complaint No. 19
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d) The relief sought in the complaint by complainant is based on false and

friVolous grounds and her is not entitled to any discretionary relief from

the Hon'ble l\uthority, as the person does not come with clean hands

m{y be t[rrown out without going into the merits of the case. However,

thr{ true facts of the cas€} are that the land of the project is owned and

pogsessed by the respondent through its subsidiary M/s Resolve Estates

Pv[. Ltd., having its reg:istered office at 153, Okhla Industrial Estate,

Phase-lll, New Delhi-110020. The said company has under an

arfangement granted, conveyed and transferred all its rights,

entitlement and interest in the development, construction and

ownership of the total permissible FSI on the land aforesaid to NI/s

Optus Corona Developers Pvt. Ltd., having Registered Office at f-181.

Saket. New Delhi. The said M/s Resolve Estates Pvt. Ltd. has further

under an arrangement granted, conveyed and transferred all its rigltts,

entitlement and interest in the development, construction and

ownership of the total permissible FSI on the land aforesaid to N{/s

Sarmyak Project Pvt. Ltd., having its Registered Office at 111, First Floor,

Antriksh Bhawan, K.G. Mtarg, and New Delhi.

e) The respondent has enlered into an arrangement with M/s Samyak

Project Pvt. Ltd. but the samyak has not fulfilled its obligations as per

the agreements executr:d between Ansal housing Ltd. and Samy'ak,

therefore the intervention of Hon'ble Real Estate Authority is required

in the said cases. That the Hon'ble authority may direct the Samyak to

fulfil its obligation as Samyak falls under the definition of promoter.

0 That the breach of terms on the part of Samyak are reproduced below

for your perusal:

Page 16 of32
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l. That Samyak and respondents have executed a m

Understanding (Hereinafter referred to as MOU) fo

and development of group housing project namely

sector 86.

ii. That after much deliberation and persuasion, detail

envisaged in the above-mentircned para's, bo[h th

able to give a legitimate shSpe to its final entitlelment

qua development and constiugtion over the l4nd, a

joint venture agreemeffiifhefein after refer'fred a

24.05.2013 executed betr,veen ,samyak and resfonde

Ensuring the said parcel of land is free from all encu

the 'mother of all performances' of the responden

Samyak failed to perform this obligation, which is r

respondent has not been able to hand over the po

allottees. That due to the mir;deeds on t.hr: part

construction of the project was delayed for o\/er 2yea

was admitted by Samyak, as samyak accepted in the

zoning plans which earlier pro,,zided was incrcrrect.

That as per mandate of Section 3 of Real Estate r

development Act 2016 (Herein referred to as RERA),

project who has not obtainerd OC/CC was to b

required to be registered with Rera within 3 months

of enactment of statute.

That as per clause \7.1, of the |VA, it was (bligat

respondent to arrange and corporate the claimant fr

iii.

iv.

V.

of getting any approvalfs) sanction(s) from a

Page 17 o 32
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authorities. Clause llz"L is reproduced herein below for the sake of

ready reference:

"Clause L7.1-the first party agrees to get signed all types of
paper'. Documents and applications, affidavits, undertokings,
indemnity bonds, agreement and other deeds, etc. from the owners,

if and when necessary, for obtaining all requisite
apptrctvals/renewal:; including that of building plans and in that
connerction to submit any applications, affidavits, undertaking. The

developer shall pay'/deposit any fees, charges, etc. in the name of
owne,rs and shall bear and pay any other incidental expenses

relnted thereto."

Further, r:lause 3.2 of fVA, which is also reproduced herein for the

sake ofready reference, the respondent was under obligation to

cooper;ate in getting any approval/permissions etc.

"(ilause 3,2 - firs't party shallfully cooperate in the submission of
nec:essary application/building plans for approval and agrees to get
signed and executed any applications, documents for that purpose

from the owners as: and when required to get executed or execute

aptrtropriate letters of authority or appropriate power oJ-attorney

in ]'av'our of developter and/or their nominees."

That Samyak was under obligation to extend its cooperation in

getting project registered with RERA, but despite being joint-

venturr3 partner and Promoter under the real estate laws, the

Samyal< never cooperated and assisted to get the registration done

with RERA which shows its attitude of non-concern qua this real

estate project.IWhatr:ver the obligations of the respondent had qua

the MoU and IVA not a single obligation has been fulfilled by the

respondt)nt in its letter and spirit. That the act of non-cooperation

by samyak has delayed the process of RERA registration. This has

been done by samyiak despite receiving large part of its revenue

Complaint No. 1999 of 20LB and

others

vii.

from the project.

Page 18 of32
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viii. That due to non-registration of RERA, umpteen

unsold, which ought to have been sold in 201

breaches by the Samyak, respondents had be

which ought to have been earned, been registet

ix. That Samyak at this stage has terminated the M

an illegal act in view of embargo u/s 60(b) OF I

u/s 202 of Indian contract Act 1,872 and u/s

property act 1882" That the act of Samyak is ill

statutory provisions of law.

Apart from this, the union of India and respecti

Haryana state in order to breakout the surge of glob

COVID-19, has imposed the lockdown throughout

state, due to which construction work is almost st

2020, the respondent could not resume the same b

under the scare-of lockdown left for their houses, b

in mid. The lockdown was beyond the control an

respondent.

h) That, it is now out of place to mention here thar[

Ansal height-86 consisting total L 1 t[tenJ numbers

than 7 towers have already been developed and re

respondent is in position to offer the possession to

and shall also be in position to offer the possessio

very soon.

That, as per the Real Estate (Regulation and Dev

read with the Haryana Real Estate (Regulation and

s)

i)

2017, the Hon'ble Authority itself in the several j gme
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F.

14.

furi

15.

1,6.

F. II. Su ect matter iurisdiction

Sectio 11( )(a) of the Act,, 201,6 provides

ible to the allottee as per agreement

ced as hereunder:

respon

reprod

Complaint No. 1999 of 2018 and

others

that the promoter shall be

for sale. Section 11,(4)(a) is

RAIIl

ere pfoject has been completed to the tune of 400/0, then no refund

be allowed to the allottee.

n of the authority

plicatfon of the respondent regarding rejection of complaint on
I

of jufisdiction stands rejected. The authority observes that it has

territo al as well as subject matter jurisdiction to adjudicate the present

compl int for the reasons given below.

F. I.T tori0l iurisdiction

lAs per

lrna co

otifidation no. 1/92/2017-LTCP dated 14.1,2.201,7 issued by Town

ntry Planning Department, the jurisdiction of Real Estate Regulatory

Autho ty, Gurugram shall be entire Gurugram District for all purpose with

offices ituated inr Gurugram. In the present case, the project in question is

wittrin the planninlg area of Gurugram District. Therefore, this

ty has complete teriitorial jurisdiction to deal with the present

compl

wl

ca

The a

groun

lsituat
lautho

int.

'.1fhe promoter shall-

(a) lbe responsible for oll obligations, responsibilities and functions
undel the provisions of this Act or the rules and regulations made
thereltnder or to the allottees as per the agreement for sale, or to the
assodiotion of allottees, as the case may be, till the conveyance of all the
apor\ments, plots or buildings, as the case may be, to the allottees, or the
comfion areas to the associotion of allottees or the competent authoritlt,
as thQ case may be;

I

Sectipn S4-Functions of the Authority:

Page 20 of 32
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Complaint No. 1999 of 2018 and

others

3a(fl of the Act provides to ensure compliance oJ-the obligatl,ons cast
upon the promoters, the allottees and the real estate agents uftder this
Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority hps

complete jurisdiction to decide the complaint regarding non-pompliance of

obligations by the promoter leaving aside compensation r,rfhich is to ftre

decided by the adjudicating officer if pursued by the complairtants at a latpr

stage.

Further, the authority has no hitch in proceeding with tkre corJrplaint and Eo

grant a relief of refund in the present matter in view of'the jud$ement passQd

by the Hon'ble Apex Court in NewtAch Promoters and Devellpers Privaf,e

Limited Vs State of U,P. and Ors. (Supra) and reiterated in case of M/s Sana

Realtors Private Limited & other Vs Union of Inclit.t & othens SLP (Civtl)

No. 73005 of 2020 decided on 72.05.2022wherein it has been laid down as

under:

"86. From the scheme of the Act of which a detailed referencefias beerl
made ond taking note of power of adjudication deliVeoted with thq
regulatory authority and adjudicating officer, what fipatly cqtls out iq
that although the Act indicqtes the distinct expressiqns likq'refund',
'interest', 'penalty' ond 'compensation', o conjoint readipg of Sqctions 1Q

and 19 clearly manifests thatwhen it comes to refund oflthe ampunl an(
interest on the refund amount, or directing paymenl of inqerest fors
delayed delivery of possession, or penalty and interest fhereo4, it is thq
regulatory authority which has the Wwer to examine atpd detetsmine thq
outcome of a complaint. At the same time, when it comep to a q4testion of
seeking the relief of adjudging compensation ond interept therqon undeq
Sections 72, L4, 18 and L9, the adjudicating officer explusively has thq
power to determine, keeping in view the collective readlng of Spction 7\
read with Section 72 of the Act. if the adjudication undey Sectiops 1Z, 141

L8 and 1.9 other than compensation as envisaged, iflexrcna[a n th!
adjudicating officer as prayed that, in our view, may intqnd to e4pand thq
ambit and scope of the powers ond functions of the adjfdicatikg officet
under Section 77 ond thatwould be against the mandarc]o\me /ct 201.6.1,'

L7,

1B.

Page 2l of132
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others

view of the authoritative pronouncement of the Hon'ble Supreme

the cases mentioned above, the authority has the jurisdiction to

a complaint seeking refund of the amount and interest on the

ount.

on the obiections raised by the respondent.

ion regarding iurisdiction of authority w.r.t. retrospectivity of the

ance with the flat buyer's agreement executed between the parties

reement for sale as referred to under the provisions of the Act r:r

rules has tleen executed inter se parties. The authority is of the view

Act novrhere provides, nor can be so construed, that all previous

nts will be re-written after coming into force of the Act. Therefore,

isions of the Act, rules and agreement have to be read and

n raisecl the respondent that the authority is deprived of ttre

ion to go into the interpretation of, or rights of the parties inter-se

ed h{rmoniously. Howelger,if the Act hds provided for dealing with

peciflc provisions/siiuatio, i, , specific/particular manner, then

ation lwitt Ue dealt with in accordance with the Act and the rules after

of coining into force pf the Act and the rules. Numerous provisions

ct save the provisions of the agreements made between the buyers

rs. The said contention has been upheld in the landmark judgment

mal Realtors Suburban Pvt, Ltd. Vs, UOI and others. (W.P 2737

decifled on 06.'J,2.2017 which provides as under:
I

I

" 119. I|nder the provisions of Section 78, the delay in handing over

th{ possession would be counted from the date mentioned in the

agleement for sale entered into by the promoter and the allottee
prlor to its registration under REP/.. Under the provisions of RERA,
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approved by the respective departments/competent authoriti

Page 2]3 of

Complaint I.{o. 1 of 201$ and

the promoter is given a facility to revise the date of pom,
project and declore the same under Section 4. The RERA
contemplate rewriting of contract between the flat purchas,
the promoter......
122. We have already discussed that above stqted prfivision
REP"A are not retrospective in nature. They may rc slme ex
having a retroactive or quasi retroactive effect butlthen
ground the validity of the provisions of RERA cannot le chal
The Parliament is competent enough to legislarcl law

nof
not
and

retrospective or retroactive effect. A law can be even frqmed t affect
subsisting / existing controctual rights benueen the parties in the
larger public interest. We do nathave any doubt in ourlnind t the

'9h

nding
Committee and Select Committedi which submitted its d ailed
reports".

21,. Also, in appeal no. l-73 of 2019 titled as Magic Eye Devel

RERA hos been framed in the lalger, public interest oftpr a
study and discussion made at tha highest level hy the

ofthe
'nt be
that
avv,
ving

Pvt. Ltfl. V:

Ishwer Singh Dahiya,in order dated I2.1,2.2019 the Haryan

Appellate Tribunal has observed:

Real $stat

"34. Thus, keeping in view our aforesaid discussion, lr, , of the
considered opinion that the provisions of the Act are quo!i tive to
some extent in operation and

transaction are still in the process of completion. Hence in case delay
in the offer/delivery of possession as per the terms antl condi of the
agreement for sale the allottee shall be entitled to the irl ryed
possession charges on the reasonable rate ofinterest as plovid
15 of the rules ond one sided, unfair and unreas/nable ate of
compensation mentioned in the agreementfor sale is liablp to be i,

22. The agreements are sacrosanct save and except for th{ prov sions'|4[hic

have been abrogated by the Act itself. Further, it is noted that th agreernen

have been executed in the manner that there is no scope left the allott

to negotiate any of the clauses contained therein. Theref{re, th

of the view that the charges payable under various heads lshall

autho{ity i

e paya$le a

per the agreed terms and conditions of the agreem{nt su ject t$ th
condition that the same are in accordance with the llans permis$ion

and arle no

otherd
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Complaint No. L999 of 2018 and

others

ravention of any other Act, rules, statutes, instructions, directions

therelrnder and are not unreasonable or exorbitant in nature.

iectioir regarding collaborator to be treated as promoter.

dient alleged that the land of the project is owned and possessed

respondent through its subsidiary M/s Resolve Estates pvt. L,td.,

its registered office at 153, okhla Industrial Estate, Phase-lll, New

10020. The said company has under an arrangement granted,

ed and transferred all its rights, entitlement and interest in the

pment, construction and ownership of the totalpermissible FSI on the

resaid to M/s Optus Corona Developers Pvt. Ltd., having Registered

t I-181. s:rket. New Delhi. The said M/s Resolve Estates pvt. Ltd. has

under an arrangement granted, conveyed and transferred all its
entitlernernt and interest in the development, construction and

hip of the total permissible FSI on the land aforesaid to M/s samyak

Pvt. Ltrl., having its Registered Office at 111, First Floor, Antriksh

n, K.G. Marg, and New Delhi. The respondent has entered into an

ment ra,rith M/s Samyak Project Pvt. Ltd. but the samyak has not

its obliEJations as per the agreements executed between Ansal

Ltd. and Samyak, therefore the intervention of Hon'ble Real Estate

ity is required in the said cases.

esolvf Estates Pvt. Ltd." is a subsidiary of "M/s Ansal Housing Ltd."

re was a contract inter-se M/s Resolve Estates Pvt, Ltd and "M/s

Projecll Pvt. Ltd." for development of project. But it is pertinent to

an neither M/s samyak Project Pvt. Ltd. is party to such buye'r's

ent. Moreover, the payment from the complainant has also been

y the M/s Ansal Housing Ltd. Hence, the plea of the respondent on

Page 24 of 32
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25.

he shall be liable on demand to the allottees, in case the
wishes to withdrqw from the project, without prejudi{e to a
remedy available, to return the amount received by him in
that apartment, plot, building, as the case may be; with i
such rate as may be prescribed in this behalf includinp com
in the mqnner as provided under this Act:

Provided that where an allottee does not intend to witfidraw
project, he shall be paid, by the promoter, interest for every
delay, till the handing over of the possession, at suc:h rate as
prescribed."

26. clause 31 of the apartment buyer agreement [in short, agreem

for handing over of possession and is reproduced below:

"37.
The developer shall offer possession of the unit any time, fiithin

H.

account of delay in completion due to non-performance 
[r 

tne

Samyak Project Pvt. Ltd is not tenable. And it is the sole rfspon

Ansal Housing Ltd. to refund the amount paid by the co,Jrptain

Findings on the relief sought by the complainants. 
I

H.I Refund entire amount paid by the complainant along with
In the present complaints, the complainants intend to withdr

project and is seeking return of the amount paid by them

subject unit along with interest 240/o p.a. Sec. 1B[1) of the Act i

below for ready reference:

"Section 18; - Return of amount and compensation
1B(1). If the promoter fails to complete or is unable tr.t give
an apartment, plol or building.-
(a)
n accordance with the terms of the ogreementfor sale or, as the
be, duly completed by the dote specified therein; or
(b)
ue to discontinuance of his business os a developer on
suspension or retvocation of the registration under t'his Act
other reeson,

of 42 months from the date of execution of the agreetnent

Complaint lf.lo. 1 of 201p and

(Emphasis)suppli, t)

uties 0f M

ibility of M

nts.

intefest.

aw fro[n t

n respect

reproIuc

on of

,l

^*l
d

unt ofl

for any

allottee
ry other

'rest qt
nsation

m the
,onth of
may be

nt) pr(vid

period
within

Page 25 of



27.

28.

ERA
RAIi/

Complaint No. L999 of 2018 and

others

42 m,onths from the date of obtaining all the required sanctions and
appnoval necessary for commencement of construction, whichever
is later ,subject to timely payment of all dues by buyer and subject to force
majeure circumstances as described in clause 32. Further, there shall be
a grdce period of 6 months allowed to the developer over and above
the period of 42 months as above in offering the possession of the unit."

At the

the ag

terms

utset) it is relevant to comment on the preset possession clause of

ement wherein the possession has been subjected to all kinds of

compl

and c

and conclitions of this agreement and application, and the

inants nr:t being in default under any provisions of these agreements

mpliance with all provisions, formalities and documentation as

prescri ed by the promoter. The drafting of this clause and incorporation of

such nditions are not only vague and uncertain but so heavily loaded in

favour f the promoter and against the allottee that even a single default by

the all

the pr

allotte

meani

promo'

and to

This is

positio

allott

ttee iri fulfilling formalities and documentations etc. as prescribed by

motei may make the possession clause irrelevant for the purpose of

and the commitment date for handing over possession loses its

g. ThE incorporation of such clause in the buyer's agreement by the
I

er is iitst to evade the liability toWards timely delivery of subject unit

rive the allottee of his right accruing after delay in possession.

just to comment as to how the builder has misused his dominant

and drafted such mischievous clause in the agreement and the

is left with no option but to sign on the dotted lines.

Adm bility of grace period: The respondent/promoter has raised the

conten on that the construction of the project was badly affected on account

of the rders dated 16.07.20L2,31.07.2012 and 21,.08.20L2 of the Hon'ble

Punjab & Haryana High court duly passed in civil writ petition no.20032 of

rough which the sucking /extraction of water was banned which is2008 t

Page 26 of 32



29.

HARERA
GURUGRAM

the backbone of construction process, simultaneously orde

dates passed by the Hon'ble National Green Tribunal restraini

excavation work causing Air Quality Index being worse, may

the public at large withour admitting any liabitity. ep[rt
respondent contented that demonetization is also on. oJthu

delay in giving possession to the home buyers as denloneti

abrupt stoppage of work in many projects.

The promoter has proposed to hand over the posse:ssion of t
within a period of 42 months from date of agreement or fro

approvals required for the commencement of construction whi

is later. The due date of possession is calcuiaterl fronr

commencement of construction i.e., 01.10 .2013 being later. Th

months expired on 01,.04.2017. since in the presen[ ma

incorporates unqualified reason for grace period/extended

months in the possession clause accordingly, the grace period

allowed to the promoter being unqualified. Therefore, the

possession comes out to be 01.10.2012 
"

Keeping in view the fact that the complainants wistr to withd

project and are demanding return of the amount rer:eived by

in respect of the unit with interest on failure of the promoter t
inability to give possession of the unit in accordance with

agreement for sale or duly completed by the date specified

matter is covered under section 1B(1) of the Act of 20it6. Th

possession as per agreement for sale as mentioned in the

01.10.2017 and there is delay of Z years 1 month 18 days o

filing of the complaint.

30.

Complaint No. 1 of 201p and
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The occupation certificate/completion certificate of the project where the

unit is situated has still not been obtained by the respondent-promoter. I'he

authority is of the view that the allottee cannot be expected to wait endlessly

for talting poss;ession of the allotted unit and for which he has paid a

considerable amount towards the sale consideration and as observed by

Hon'ble supreme Court of India in lreo Grace Realtech Pvt. Ltd, vs.

Abhishek Khanna & Ors., civil appeal no. 5785 of 2079, decided on

77.07.2021.

".....The oc:cupation certificate is not available even es on date, which
clearly otfioufits to deficiency of service. The ollottees cannot be made
to wait indefinitely for possession of the aportments allotted to them,
nor con they be bound to take the apartments in Phase 1 of the
project......."

Further in the juclgement of the Hon'ble Supreme Court of India in the cases

of Newf,ech Promoters and Developers Private Limited Vs State of U.P. and

Ors, (supra,) rr,literated in case of M/s Sana Realtors Private Limited &

other Vs Union of India & others SLP (Civil) No, 73005 of 2020 decidetl on

12.05.2022, tt rvas observed as under:

"25. The unqualifted right of the allottee to seek refund referred tJnder
Section 1B(1)(a) qnd Section D@) of the Act is not dependent on any
contingencies or stipulations thereof. It appeors thot the legislature
has consciously provided this right of refund on demand as an
uncondiilonal absolute rightto the allottee, if the promoter fails to give
possession of the apartment, plot or building within the time stipulated
undar the terms of the agreement regardless of unforeseen events or
stay orders of the Court/Tribunal, which rs in either way not
attributable to the allottee/home buyer, the promoter is under an
obligtotion to refund the amount on demand with interest at the rate
presCribed by the Stote Government including compensation in the
manner provided under the Act with the proviso that if the allottee
does not wish to withdraw from the project, he shall be entitled for
interest for the period of delay till handing over possession at the rate
prescribed."

3t.

32.
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33. The promoter is responsible for all obligations, resporrsibilitie$, and functi0ns

under the provisions of the Act of 201,6, or the rules and regulations made

thereunderr or to the allottee as per agreement for sale under spction 11[ ] (a)

of the Act. The promoter has failed to complete or unable to give possession

of the unit in accordance with the terms of agreement fon sale or duly

completedt by the date specified therein. Accordingly, the promoter is liallle

to the allottee, as the allottee wishes to withdraw from the ppoject, withgut
prejudice to any other remedy available, to return the amount received by

him in res;pect of the unit with interest at such rate as may be prescribed.

34. This is without prejudice to any other remedy a','ailable to the allottee

including compensation for which allottee may file an qpplication lor
adjudging compensation with the adjudicating officer under sections Tl &72
read with section 31(1) of the Act of 2016.

35. Admissibility of refund along with prescribed ra[e of interegt: lrr.
complainants are seeking refund of the amount paid along With interest at

@24o/o p.a. However, section 18 of the Act read wit.h rule 115 of the rules

provide that in case the allottee intends to withdravy from tlre project, Uhe

respondent shall refund of the amount paid by the allottee in respect of lhe

subject unit with interest at prescribed rate as provided undef rule L5 of 1he

rules. Rule 15 has been reproduced as under:

"Rule 75. Prescribed rate of interest- [proviso to ,section 7N, section
78 and sub-section (4) and subsection (7) of section l9l
(1) For the purpose of proviso to section 1.2; sectlon Lg;land sufi-
sections (4) and (7) of section L9, the "interest at the rateprescribed" shall
be the State Bank of India highest marginal cost of lendi[tg ratel+20/0.:
Provided that in case the State Bank af Indio marginal capt of lerlding rotg
(MCLR) is not in use, it shall be replaced by such benchmgrk lenfiing rates
which the state Bonk of India may fix from time to time for lend[ng to the

Complaint No. 19

general public."
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15 of the rules, has determined the prescribed rate of

of interest so determined by the legislature, is reasonable

le is followed to award the interest, it will ensure uniform

CASCS.

per website of the State Bank of India i.e., ht*tps:f/sbi.cui-11,

of lending rate [in short, MCLR) as on datr: i.e., 02.02.2423

ngly, the prescribed rate of interest will be marginal cost of

i.e., l-0.60%.

'eby directs the promoter to return the amount received by

terest at the rate of 1,0.600/o[the State Bank of India higtrest

f lending rate (MCLR) applicable as on date +20/o) as

r rule 15 of the Haryana Real Estate (Regulation rand

rles, 2017 from the date of each payment till the actual date

mount within the timelines provided in ru,le 16 of the Rules

laints where the complainants have avail:d loans from the

rf the total amount so assessed, the amount paid by the

rfunded in the account of bank and the balance amount along

'efunded back to the complainants.

GST amount levied upon the complainant.

rervice tax or GST, if not refundable fronn the concerned

y, the same shall not be included in the refrundable amount,

,authority for conducting forensic audit.

ne-sided clauses incorporated in BBA.

ndings detailed above on issues no. 1, and as allottee in

I'the amount and does not wish to continue in the project

The le islature in its wisdom in the subordinate legislation under the

provisiOn of rule .

interest. The rate o

and if the said rule

practicd in all the ci

Consequently, as pr

the martginal cost o

is 8.60%. Accordinl

lending rate +29)/o i.

The authority here

him along with inte

marginal cost of

prescribed under

Development) Rulr

of refurlrd of the arn

ibid. In the compla

banks then out of

bank/payee be refi

with interest be re

H. II. Pdyment of G!

The anhount of ser

taxatioh authority,

H.lII. REquest the a

H.lV, QUash the onr

In view of the finr

seeking refund ol't
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therefore other issues become redundant being relat

unit.

sessiolr of

v

IS

d

Complain 9of20tr8an

I. Directions of the authority

'+L" Hence, the authority hereby passes this order and issue

directions under section 37 of the Act to ensure compliance

casted upon the promoter as per the functions entrusted to
under section 34(0 of the Act:

i. The respondent/promoter is directed to refund the amou

it from the complainant along with interest at the rate of

prescribed under rule 15 of the Haryana Real Eistate [R
Development) Rules, 2017 from the date of each paymenr

date of refund of the deposited amount. In the complair

complainants have availed loans from the banks then or

amount so assessed, the amount paid by the bank /payeet"
the account of bank and the balance amount along wit
refunded back to the complainants.

A period of 90 days is given to the respondt:nt to con

directions given in this order and failing which legal r

would follow.

The respondent is further directed not to create any thir<

against the subject unit before the furl realization of pai

along with interest thereon to the comprainants, ancl

I

to po

n

e

e
ii.

iii.

e's" 

fr 

"r

transfer is initiated with respect to subject unit,

first utilizedfor clearing dues of allottee-complaina

42. This decision shall mutatis mutandis apply to all the

3 of this order.

the folfo*ihg

ts.

men{ioned in para



co

laced

iles be

Complaint No. 1999 of 2018 and

others

stand dis d of. True certified copies of this order be

file of each atter.

to registry

ra) (
mbe

H ana Real Esta

2.20 3

Member
Authority, Gurugram

\.r- 4;
(Viiay Kurffar Goyal)

the

consi

Sa

ml
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