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ORDER

1. The present complaint dated 01.10.2021 has been filed by the
complainant/allottees under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions under the provision of the

Act or the Rules and regulations made there under or to the allottees as

per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.N. | Particulars

' Details

1. Name of the project

& "_R_élh'eja Revanta”, Sector 78,
* | Gurugram, Haryana

2 Project aréa§

18.7213 acres

3. Nature of the project .

Residential group housing colony

4, DTCP license no. and
validity status

49 of 2011 dated 01.06.2011
valid up to 31.05.2021

5. Name of licensee

Sh.-Ram Chander, Ram Sawroop
and 4 Others

6. RERA Registeréd‘/ not
registered '

dated 04.08.2017

Registered vide no. 32 of 2017

s RERA registration valid up

5 Years from the date of revised

to Environment Clearance
8. Unit no. A-393, 39t floor, Tower/block- A
(Page no. 23 of the complaint)
9. Unit area admeasuring 3434.380 sq. ft. (Super area)

(Page no. 23 of the complaint)
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10. | Allotment letter 16.06.2012
(Page no. 65 of the complaint)

11. Date of execution of|16.06.2012

agreement to sell (Page no. 21 of the complaint)

12. Possession clause 4.2 Possession Time and
Compensation

That the Seller shall sincerely
- | endeavor to give possession of the
< | Unit to the purchaser within
| thirty-six (36) months in respect of
‘TAPAS’ Independent Floors and
| forty  eight (48) months in
- | respect of 'SURYA TOWER’ from
the date of the execution of the
Agreement to sell and after
providing of necessary
infrastructure  specially  road
sewer & water in the sector by the
Government, but subject to force
majeure conditions or any
Government/ Regulatory
authority’s . action, inaction or
omission and reasons beyond the
control of the Seller. However, the
seller shall be entitled for
compensation free grace period
of six (6) months in case the
construction is not completed
within the time period
mentioned above. The seller on
obtaining certificate for
occupation and use by the
Competent Authorities shall hand
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| allotted within 30 days from the
- | date of intimation in writing by
2 % _r;Zje seller, then the same shall lie at
W %li.g/her risk and cost and the
| Purchaser shall be liable to

over the Unit to the Purchaser for
this occupation and use and
subject to the Purchaser having
complied with all the terms and
conditions of this application form
& Agreement To sell. In the event
of his failure to take over and /or
occupy and use the unit
provisionally  and/or  finally

compensation @ Rs.7/- per sq. ft.
of the. super area per month as
holding charges for the entire
period of such delay.......... ”

(Page no. 35 of the complaint)

13.

Grace period

Allowed

As per clause 4.2 of the
agreement to sell, the possession
of the allotted unit was supposed
to be offered within a stipulated
timeframe of 36 months plus 6
months of grace period. It is a
matter of fact that the respondent
has not completed the project in
which the allotted unit is situated
and has not obtained the
occupation certificate by August
2018. As per agreement to sell,
the construction of the project is
to be completed by August 2018
which is not completed till date.
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Accordingly, in the present
case the grace period of 6
months is allowed.

14.

Due date of possession

16.12.2016

(Note: - 48 months from date of
agreement ie., 16.06.2012 + 6
months grace period)

15.

Basic sale consideration as
per BBA at page no. 56 of
complaint

Rs.2,37,64,586/-

16.

Total sale consideration as

per applicant ledger dated A
11.04.2020, at page no 671

of complaint

Rs.2,51,89,452/-

!

17.

Amount paid by the
complainant = .as  per
averment of amended CRA
dated 07.04.2022, at page
6 of the amended CRA

Rs.2,22,67,973/-

18.

Occupation certificate

/Completion certificate

Not received

19.

Offer of possession

Not offered

20.

Delay in handing over the
possession till date of filing
complainti.e, 01.10.2021

4 years 9 months and 15 days

B. Facts of the complaint

3. The complainants have made the following submissions: -
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L.

IL.

[1L.

IV.

That the complainants applied for booking vide an application
form, an apartment having unit no. A-393, Tower-A, admeasuring
3434.380 sq. ft. on 39t floor with the respondent/promote in their
project “Revanta”, Sector-78, Gurgaon, Haryana in the group
housing complex developed by the respondent.
The agreement to sell was entered into between the complainant
and respondent on 16.06.2012 for sale consideration of
Rs.1,97,75,160/- plus a:_fidit;onal charges totalling upto
Rs2,31,71,148/- and thésame V\;as demanded to be signed by the
complainants, despite spéciﬁc objection/clarification being
raised by the _coﬁlplainants-_in th'i:s reggrd. |
The complainant had.made all the "payr.nent as per the rule
mentioned .in said agreément, which is an amount of
Rs2,31,71,148/- as and when demanded by the respondent in
terms of the paymenf}pla.n. .
That the respondent wés supposed to deliver the possession in
terms of clalii.;e 4.2 of the agreemenfto seli within 36/48 months
from the date of execution of agreement or from the date of
obtaining all the required sanctioned and approvals necessary for
commencement of construction along with a grace period of 6
months for offering possession of the unit i.e. effectively, the
possession of the apartment was to be delivered on or before June

2016.
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V. The respondent failed to deliver the possession of the apartment
as per agreement to sell on the stipulated date.

VI. Thatas ontoday, the projectis far from completion, and the project
despite a delay of 5 years has not obtained occupation certificate.
Hence, the present complaint is being preferred by the
complainants.

VII. That the cause of action to file this present complaint firstly arose
at the time of booking of the apartment dated 02.12.2011. The
cause of action further a-l"qéfé--on'16.06.2012 when the agreement
to sell was signed betﬁveen.:,both the parties. Thereafter it arose on
each subsequegt‘?ayments SO m';ide to the respondents, it arose in
June 2016 when ';che respondent despite promise failed to deliver
the apartmeﬁt and thereafter it arose when the respondent failed
to deliver the property to the _com_plainant, cause of action is
continuous, and the present éom_p!éu'nt is filed as expeditiously as
possible.

C. Relief sought by the complainants:
4. The complainants have sought following relief(s).

i. Directing the Respondent to refund the entire amount of
Rs.2,64,89,792 /- plus prescribed interest of 18% (as charged by the
respondent from the complainant) from the date of each payment
till actual payment is refunded to the complainant.

5. Notice for hearing to the respondent/promoter was served through

speed post as well as E-mail address (compliance@raheja.com) was
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sent and the delivery of same is shown as “delivery complete”. The
respondent/promoter put in appearance through company’s AR &
Advocate, and marked attendance on 12.07.2022, 04.10.2022 and
14.12.2022. Despite specific direction it has failed to comply with the
orders of the authority. It shows that the respondent is intentionally
delaying the procedure of the court by avoiding filing written reply.
Hence, it’s defence is ordered to_be struck off for not filing reply despite
multiple and adequate opportun_iiéie_s-‘.;*

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is ?_not_in. dispute. Hence, the complaint can be
decided on the basis of these undispﬁted documents and submissions
made by the complainants.

Jurisdiction of the authority |

The respondent has ;:oﬁtéﬁded inits fgply théf the complaint on ground
of jurisdiction be rejec'ted;vjl'he aﬁthor&y has complete territorial and
subject matter jurisdiction to adjudicate the present complaint for the
reasons given below. |

D.I  Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram district.
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Therefore, this authority has complete territorial jurisdiction to deal

with the present complaint.
DII  Subject-matter jurisdiction

9. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for all obhgaﬁons responsibilities and functions
under the provisions of this Act or theirules and regulations made
thereunder or to the aI]attees as per.the agreement for sale, or to
the association of aliottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

10. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complamt regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainants at a later stage.

11. Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon'ble Apex Court in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors. 2021-2022

(1) RCR (Civil), 357 and reiterated in case of M/s Sana Realtors Private
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Limited & other Vs Union of India & others SLP (Civil) No. 13005 of

2020 decided on 12.05.2022wherein it has been laid down as under:

“86. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally culls
out is that although the Act indicates the distinct expressions like
‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of
Sections 18 and 19 clearly manifests that when it comes to refund of
the amount, and interest on the refund amount, or directing payment
of interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authority which has the power to
examine and determine the outcome of a complaint. At the same time,
when it comes to a question . of seeking the relief of adjudging
compensation and interest thereon under Sections 12, 14, 18 and 19,
the adjudicating officer-exclusively~has the power to determine,
keeping in view the collective reading of Section 71 read with Section
72 of the Act. if the adjudication under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended to the
adjudicating officer as prayed that, in our view, may intend to expand
the ambit and scope of the powers.and functions of the adjudicating
officer under Section 71.and that would be against the mandate of

the Act 2016.”
Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and
interest on the refund amount.

Findings on the relief sought by the complainants.

E.l. Directing the Respondent to refund the entire amount of
Rs.2,64,89,792/- plus prescribed interest of 18% (as charged by
the respondent from the complainant) from the date of each
payment till actual payment is refunded to the complainant.

The complainants intend to withdraw from the project and are seeking

return of the amount paid by them in respect of subject unit along with
interest at the prescribed rate as provided under section 18(1) of the

Act. Sec. 18(1) of the Act is reproduced below for ready reference.
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“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of

an apartment, plot, or building.-

(a) in accordance with the terms of the agreement for sale or, as the case
may be, duly completed by the date specified therein; or

(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for any
other reason,

he shall be liable on demand to the allottees, in case the allottee

wishes to withdraw from the project, without prejudice to any other

remedy available, to return the amount received by him in respect

of that apartment, plot, building, as the case may be, with interest

at such rate as may be prescribed in this behalf including

compensation in the manner as provided under this Act:

Provided that where an allottee does nat intend to withdraw from the

project, he shall be pa:d by ;.lw prom@ter interest for every month of

prescribed.” >
(Emphasis supplied)

14. The clause 4.2 of the agreement to sell-dated 16.06.2012 provides for
handing over of possession and is reproduced below:

4.2 Possession Time and Compensation
That the Seller shall sincerely endeavor to give possession of the Unit
to the purchaser within thirty-six (36) months-in respect of ‘TAPAS’
Independent Floors and forty eight (48) months in respect of
‘SURYA TOWER' from the date of the execution of the Agreement
to sell and after providing of necessary infrastructure specially road
sewer & water in the Sector by the Government, but subject to force
majeure conditions or any_Government/ Regulatory authority’s
action, inaction or omission and reasons beyond the control of the
Seller. However, the seller shall be entitled for compensation
free grace period of six (6) months in case the construction is
not completed within the time period mentioned above. The
seller on obtaining certificate- for occupation and use by the
Competent Authorities shall hand over the Unit to the Purchaser for
this occupation and use and subject to the Purchaser having
complied with all the terms and conditions of this application form &
Agreement To sell. In the event of his failure to take over and /or
occupy and use the unit provisionally and/or finally allotted within
30 days from the date of intimation in writing by the seller, then the
same shall lie at his/her risk and cost and the Purchaser shall be
liable to compensation @ Rs.7/- per sq. ft. of the super area per
month as holding charges for the entire period of such delay........... ”

15. At the outset, it is relevant to comment on the preset possession clause

of the agreement wherein the possession has been subjected to
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providing necessary infrastructure specially road, sewer & water in the
sector by the government, but subject to force majeure conditions or
any government/regulatory authority’s action, inaction or omission
and reason beyond the control of the seller. The drafting of this clause
and incorporation of such conditions are not only vague and uncertain
but so heavily loaded in favour of the promoter and against the allottee
that even a single default by the allottee in making payment as per the
plan may make the posses's'it_)r_};‘ Clau§e irrelevant for the purpose of
allottee and the commitment'daté}féf?ilanding over possession loses its
meaning. The incorporation of such a clause in the agreement to sell by
the promoter is just to evade fhe li'aijility towards timely delivery of
subject unit and to de';:srive the allottee of his ri:ght accruing after delay
in possession. Thi.-s_\'”is- justto commenf as :1ﬁ:o how'the builder has misused
his dominant posi.tion and drafted such é mischievous clause in the
agreement and the allottee is left w_i_l:h no option but to sign on the
dotted lines. \

Due date of handing ov;r possession and admissibility of grace
period: As per clause 4.2 of the agreement to sell, the possession of the
allotted unit was supposed to be offered within a stipulated timeframe
of 48 months plus 6 months of grace period, in case the construction is
not complete within the time frame specified. It is a matter of fact that
the respondent has not completed the project in which the allotted unit
is situated and has not obtained the occupation certificate by June 2016.

However, the fact cannot be ignored that there were circumstances
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beyond the control of the respondent which led to delay incompletion

of the project. Accordingly, in the present case, the grace period of 6
months is allowed.

17. Admissibility of refund along with prescribed rate of interest: The
complainants are seeking refund the amount paid by them at 18% rate
of interest. However, the allottees intend to withdraw from the project
and are seeking refund of the amount paid by them in respect of the
subject unit with interest at‘;‘preéé\r.ib’e_d rate as provided under rule 15
of the rules. Rule 15 has been re’pr'odiiced as under:

Rule 15. Prescribed rate b[ interest- [Proviso to section 12, section 18

and sub-section (4) and subsection ( 7) of section 19]

(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, ‘the. “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of

lending rate (MCLR) is not in use, it shall be replaced by such
benchmark:lending rates which the State Bank of India may fix

from time to time for lending to the general public.
18. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of intérest SO detéi'mined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

19. Consequently, as per website of the State Bank of India i.e,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as

on date i.e.,, 14.02.2023 is 8.60%. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2% i.e., 10.60%.
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On consideration of the circumstances, the documents, submissions and
based on the findings of the authority regarding contraventions as per
provisions of rule 28(1), the authority is satisfied that the respondent
is in contravention of the provisions of the Act. By virtue of clause 4.2 of
the agreement to sell dated form executed between the parties on
16.06.2012, the possession of the subject unit was to be delivered
within a period of 48 months from the date of execution of buyer’s
agreement which comes out to be'16.96.2016. As far as grace period is
concerned, the same is allox._.h:!é\:d for the reasons quoted above.
Therefore, the due date of hgndiﬁébv{?r‘ of possession is 16.12.2016.
Keeping in view: ‘the§ fact that the"_ allottee /complainants wish to
withdraw from the project and are'de'man'dir}*g“ return of the amount
received by the p%é‘moter in respect of fhe unit with interest on failure
of the promoter to complete or inabililfy to give possession of the plotin
accordance with the terms of agreemenf for sale or duly completed by
the date specified therein, the mé.tvte.r iscovered under section 18(1) of
the Act of 2016. .

The due date of pos;seésion'as per agfe‘ér"rient for sale as mentioned in
the table above is 16.12.2016 and there is delay of 4 year 9 months and
15 days on the date of filing of the complaint.

The occupation certificate/completion certificate of the project where
the unit is situated has still not been obtained by the respondent/
promoter. The authority is of the view that the allottee cannot be

expected to wait endlessly for taking possession of the allotted unit and
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for which he has paid a considerable amount towards the sale

consideration and as observed by Hon'ble Supreme Court of India in
Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors., civil appeal
no. 5785 of 2019, decided on 11.01.2021

“.... The occupation certificate is not available even as on date, which
clearly amounts to deficiency of service. The allottees cannot be
made to wait indefinitely for possession of the apartments allotted
to them, nor can they be bound to take the apartments in Phase 1
of the project......."

24. Further in the judgement of the Hon'ble Supreme Court of India in the
cases of Newtech Promoters al,id Developers Private Limited Vs
State of U.P. and Ors. reiterated iin.case-.,_of M/s Sana Realtors
Private Limited &ther Vs Utifon-of India’g ‘others (supra) it was

observed

25. The unqualified right of the allottee to seek reﬁ)nd referred Under
Section 18(. I)(a) and .S‘ectfon 19(4) of the Act is not dependent on
any contmgenc:es or. stipulations thereof. It appears that the
legislature has cousc:ousfy provided this right of refund on
demand as an unconditional absolute right to the allottee, if the
promoter fails to give possession of the apartment, plot or building
within the time' stipulated under the terms of the agreement
regardless of unforeseen ‘events or stay orders of the
Court/Tribunal, which is in_either way not attributable to the
allottee/home buyer, the promoter is under an obligation to
refund the amount on demand with interest at the rate prescribed
by the State Government including compensation in the manner
provided under the Act with the proviso that if the allottee does
not wish to withdraw from the project, he shall be entitled for
interest for the period of delay till handing over possession at the
rate prescribed.”

25. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and
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26.

27.

regulations made thereunder or to the allottee as per agreement for sale
under section 11(4)(a). The promoter has failed to complete or is
unable to give possession of the unit in accordance with the terms of
agreement for sale or duly completed by the date specified therein.
Accordingly, the promoter is liable to the allottees, as they wish to
withdraw from the project, without prejudice to any other remedy
available, to return the amount received by him in respect of the unit
with interest at such rate as may be.prescribed.

Accordingly, the non-complieiﬁc_ej;:i:‘)féﬁle_’_Ar_nandate contained in section
11(4)(a) read with section 18(1) oll;'.;'hg,\Act ,on the part of the respondent
is established. As sﬁch, the complainants are entitled to refund of the
entire amount paid by them at t}le;prescribed rate of interest i.e, @
10.60% p.a. (the S"tate Bank of India highest marginal cost of lending
rate (MCLR) applicable as on date +2%) as prescribed under rule 15 of
the Haryana Real Estatew(Régulatilons and Development) Rules, 2017
from the date of each payment till the actual date of refund of the
amount within the time'liless provided in rule 1\6 of the Haryana Rules
2017 ibid. SUIR v

Directions of the authority

Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):
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I.

ii.

iii.

The respondent/promoter is directed to refund the amount i.e,
Rs.2,22,67,973/- received by it from the complainants along with
interest at the rate of 10.60% p.a. as prescribed under rule 15 of
the Haryana Real Estate (Regulation and Development) Rules,
2017 from the date of each payment till the actual date of refund of
the deposited amount.

A period of 90 days is given to the respondent to comply with the
directions given in this 'o_rd__er_'_-an_c_lé_’failing which legal consequences
would follow. | S

The respondent is .further c‘li;ect_ed ﬁot to create any third-party
rights against the sub]ect unit before full realization of the paid-up
amount along w1th interest ther‘eon to the complamants and even
if, any transfer is initiated with respect to subject unit, the
receivables shall be flrst utilized for clearing dues of allottee-

complainants.

28. Complaint stands disposed of.

29. File be consigned to registry.

v umA (Ashok Sdngwan)

Member Membper
aryana Real Estate Regulatory Authority, Gurugram

Dated: 14.02.2023

Page 17 of 17



