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ORDER

1. The present cumplm:ut dated 22411 Eﬂlﬂ has been filed by the

cnmpiamantfallnl:tee under section 31 of the Real Estate (Regulation and

Development) Act, 2016 (in short, the Act) read with rule 28 of the Haryana

Real E-statﬂ (Regulation and Development) Rules, 2017 (in short, the Rules)

for violation of section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations, responsibilities and
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functions under the provision of the Act or the rules and regulations made

thereunder or to the allottee as per the agreement for sale executed inter se.
A.  Unit and project related details

The particulars of unit details, sale consideration, the amount paid by the
complainant, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

S.No. | Heads . | Information ]
1. Project name and Incatinﬂ‘:_;_ 25 | “The Corridors” at sector 674,
0 |Gurgaon, Haryana
2. Licensed area 2 ) b :‘“3‘3:5125 acres
3. Nature of the projeet. ' "7 “Group Housing Colony
4. DTCP license ne. = = IIH of 2013 dated 21.02.2013
License valid lﬁ:l.'_!.m I _ . | 20002.2021
Licensee ] | M/s Precision Realtors Pvt. Ltd,
| \ ¢ . || abd.5-others
5. | RERA regmtereﬁ{npt‘h:jmtﬂred I ;ﬂw:ﬂered
\\1?‘ '#-..u..-u"“'\ gistered in 3 phases
NS ; Rf 'F_E’ {'Vide 378 of 2017 dated
o m w v 97122017 (Phase 1)
1 L) L B
IHARE ‘q m%%;:: [F:.:“ 22}01? dated
J\Nide: /B79 of 2017 dated
1 07.12.2017 (Phase 3)
Validity 30.06.2020 (for phase 1 and 2)
31.12.2023 (for pbase 3)
6. Unit no. 603, 6th floor, tower A7
(page no. 37 of complaint)
1. Unit measuring 192022 sq. ft.
[page no. 37 of complaint)
8. Date of approval of building plan 23.07.2013
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(annexure R-3 on page no, 47 of |
reply)

Date of allotment

10,

07.08.2013
(annexure R-Z on page no, 43 of
reply)

Date of environment clearance

11.

12.12.2013

(annexure R-4 on page no. 51 of
reply)

Date of execution of builder buyer's
Agreement

i,

04.04.2014
{page no. 33 of complaint)

Date of fire scheme apprqzéj;

.
o
=4
e

13.

27112014
(annexure R-5 on page no. 58 of
reply)

Total consideration - < i

L

5
La

Rs. 1,92,17,760/- |

ki.m: per payment plan on page no.
‘70 of gomplaint]

14,

Total amount Tﬁ?ﬂr the com ptain;m:
l‘:\:i 1

.JI P
\rj; ERER

Rs. 1,68,43,114/-

[a$ per statement of account dated|
11.07.2019 annexed with offer of
possession|

15.

16.

A Ty T
Pﬂﬂﬁﬂﬂsiﬂﬂthﬁ 5 B E" " E .

|Subject to force majeure, as

=

_F;Eh;ﬁﬂun

(caleulated from the date of
wﬂ’ﬁpruv"al of building plans)

-Mote: Grace Period is not allowed. |

defined herein and further
subject to the Allottee having
complied with all its obligations
under the terms and conditions of
this Agreement and not having
default under any provisions of
this Agreement but not limited to
the timely payment of all duesl
and charges including the total
sale consideration, registration
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|chams, sl'anjtp duty and other
charges and also subject to the
allottee having complied with all
the formalities or documentation
as prescribed by the company,
' the company proposes to offer
the possession of the said
apartment to the allottee within
a period of 42 months from the
date of approval of building
plans and/or fulfilment of the
preconditions imposed |
. | thereunder{Commitment
75 e N Period). The Allottee Further
. 11/t lagrees and understands that the
Tx;i;,,,f}';-l.,i-a#,r;\--:gdmgany shall additionally be
FAY S o i "'ae'l'ffl;_t_la;d to a period of 180 days

; AT [}Gr"‘-:ne*‘i’en od), after the expiry of
the sail commitment period to
allow for unforeseen delays
i l:;ﬁr_gpgl' the reasonable control of
the Company.

[Emphasts supplied)

17. Oecupation :ertiﬁ:ate | 31.05.2019

' ' J A6 e ALD, B1 to B4 and C3 to C7)
L E _L F 2l _! s per project details)
18. Offer of possession [ .| 11.07.2019
L =9 1 = ;' i[apn“efqre R-7B on page no. 64 of
reply]

g HARERA

B. Facts of the complaint
The complainant has submitted as under:

3. That the complainant being lured by the representations made by the
respondent applied for the booking on 22.03.2013 in the project of the
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respondent namely ‘Ireo Corridors’ situated at Sector- 67 A, Gurugram,

Haryana.

4. That the prime attraction given by the respondent was the metro connectivity
and all other attractions. That it was only due to the said reasons the
complainant applied for the unit and thereafter the buyer's agreement was
executed between the parties on 04,04.2014.

5. That the complainant made most of its payment on time and the respondent
had intimated that they will be charging interest at the rate of 20% p.a. in
cases where the payments arg ﬁe‘!g_‘;ad Despite making payments on time
respondent has miserably failggl;-;it_p__ffpiﬁl its promise of delivering the
possession of flat by October20 1?.::. |

6. That despite the paymént of approx. Rs. 1,88,43,115/- by the complainant,
including basic sale PEI{‘% and -;i-'?:iwr _charges; the: respondent has failed to
deliver the pussesﬁiqﬁ.;f the flat to-him.

7. That after losing all Ii;uiie, complainant requested to refund the money paid by
him with the same rate of interest at which the respondent had intimated of
charging the complainantfor delayin payment.

8. That the respondent did not adhere the demand for the refund of the
complainant and did notaddress the concerns of the complainant rather than
threatened him with forfeiture of earnest money in case he cancelled the
agreement and sought réfund.

9. That the complainant has already invested huge sums of money in the project
of the respondent but till date neither the possession has been offered nor
refund has been made.

C. Relief sought by the complainant:

10. The complainant has sought following relief(s):
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11

1Z.

13.
14.
15.

16.

17,

HARERA

() Direct the respondent to refund the total amount deposited by the
complainant from the date of payment till the date of refund along with
interest@ 20% p.a.

(i) Direct the respondent to pay the amount of Rs. 5,00,000/- as
compensation for mental agony and harassment.

(iif} Direct the respondent to pay an amount of Rs. 1,00,000/- towards
litigation expenses.

On the date of hearing, the authqﬂlzy explained to the respondent/promoter
about the contraventions as a![ﬂ-gﬂr.l to have been committed in relation to

section 11(4) (a) of the Act to pleac[ gu;lt],rar_ql ot to plead guilty.
D. Reply by the respondent. =
The respondent has contested the complaint uit_ﬂ'_ig following grounds:

That the complaint “i gglmﬂ_‘ maintainable nor an‘arhle and is liable to be out-
rightly dismissed. T!IE apartment hﬁyef"s agreement was executed between
the parties prior to 'il"lﬂ, Ena.gﬁ]‘lﬁ'ﬂt l:lf tl‘hgxﬂéal Estate (Regulation and
Development) Act, 2016 and ther prﬁwsiﬂnahid down in the said Act cannot
be applied retrospectively. _ a A
That there is no cause of action tao file tﬂe_yééérgm complaint.

That the complainanthas no locus standi to file the present complaint,

That the complainant is estopped from filing the present complaint by his own
acts, omissions, admissions, acquiescence’s, and laches.

That the complaint is not maintainable for the reason that the agreement
contains an arbitration clause which refers to the dispute resolution
mechanism to be adopted by the parties in the event of any dispute L.e, clause
35 of the buyer's agreement.

That the complainant has not approached this authority with clean hands and
has intentionally suppressed and concealed the material facts in the present
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18,

19,

20.

21

complaint. The present complaint has been filed maliciously with an ulterior
motive and it is nothing but a sheer abuse of the process of law. The true and
correct facts are as follows:

That the complainant, after checking the veracity of the project namely,
‘Corridor; sector 67-A, Gurugram applied for allotment of an apartment vide
booking application form. The complainant agreed to be bound by the terms
and conditions stipulated in the application for provisional registration of the
residential apartment.

That based on the application [ﬂrh:ggégpg, the respondent vide its allotment
offer letter dated 07.08.2013 allc J,rj&;-tl'm complainant apartment no, CD-

A7-06-603 having tentative hupeir -'&n_ea of-1920.22 sq. ft for a total sale
consideration of Rs. 1,92,1"?.-?&[1?— and the buyer's agreement was executed on
04.04.2014. ~ '

That the respondent raised payment demands from the complainant in
accordance with the mutually agreed terms and conditions of the allotment as
well as of the payment plan and the complainant made payments of the
earnest money and part amount of the total sale consideration and is bound to
pay the remaining amount towards the total sale consideration of the unit
along with applicable re__gistratidn charges, -stamp duty, service tax as well as
other charges payable along with it at applimﬁie sl:a-ge.

That as per possession clause 13.3 of the agreement the time of han ding over
of possession was to be computed from the date of receipt of all requisite
approvals. Even otherwise the construction could not be raiséd in the absence
of the necessary approvals. It has been specified in sub- clause (iv) of clause
17 of the memo of approval of building plan dated 23.07.2013 of the said
project that the clearance issued by the Ministry of Environment and Forest,
Government of India has to be obtained before starting the construction of the

project. It is submitted that the environment clearance for construction of the
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said project was granted on 12.12.2013, Furthermore, in clause 39 of part-A of

the environment clearance dated 12.12.2013 it was stated that fire safety plan
duly was ta be duly approved by the fire department before the start of any
construction work at site.

22. That as per clause 35 of the environment clearance certificate dated
12.12.2013, the project was to obtain permission of Mines & Geology
Department for excavation of soil before the start of construction. The
requisite permission from the Department of Mines & Geology Department
has been obtained on 04.03.2014. %

23. That the last of the smtutm"_y-iﬁ]:pﬁ:wms which forms a part of the
preconditions was the fire, ﬂﬂmmemppmva]"was obtained on 27.11.2014 and
the time period for caluu!atlug the date for nfferlug the possession, according
to the agreed terms of the buyer's agreement, would have lapsed only on
27.11.2019. The respondent already completed the construction of the tower
in which unit allotted to the cﬁmp]ainan:t-. iﬁjl_ﬂcﬁted. The respondent has
applied for grant of occupation gertificate on 06.07.2017 and the same was
granted to the respondent di% 31.05:2019, Furthermore, the respondent has
even offered the possession of the uniton11.07.2019,

3.That the Implementation of the project was hampered due to nen-payment of
instalments by allotees on.time and several-other issues also materially affected
the construction and progressof ﬂm'e-pr"nje:’:t. ALY

Wmmmwm The respondent

had awarded the construction of the project to one of the leading construction

companies of India. The said contractor/ company could not implement the
entire project for approx. 7-8 months w.e.f from 9-10 November 2016 the day

when the central government issued notification with regard to
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demonetization. During this period, the contractor could not make payments

to the labour in cash and as majority of casual labour force engaged in
construction activities in India do not have bank accounts and were paid in
cash on a daily basis. During demonetization the cash withdrawal limit for
companies was capped at Rs. 24000 per week initially whereas cash
payments to labour on the site of the magnitude of the project in guestion are
Rs. 3-4 lakhs per day. The work at site got almost halted for 7-8 months as
bulk of the labour being unpaid went to their hometowns, which resulted into
shortage of labour. Hence, the tmpig;nen;atmn of the project in question got
delayed due on account of lssg;qg fé.ged by contractor due to the said
notification of central government., |

There are also studies of R&E@iveﬂ’artﬁﬂf India and independent studies
undertaken by scholars' of different, institutes/universities and also
newspaper reports a{f geul:ers of the relﬁvahtpm'indmf 2016-17 on the impact
of demonetization umrEgFa_Eﬁl‘&te mdustr}- anld Epnsnmumn labour.

Thus, in view of thé .above studies and Teports, the said event of
demonetization was beyond the control of the respondent. Hence, the time

period for offer of possession shnuld-deerﬁed to be extended for 6 months on
account of the above.

mﬂiﬂﬂﬁﬂby_ﬂaﬂnmmmgnmln last four successive years ie.,

2015-2016-2017-2018, Hon'ble ‘National Green Tribunal has been passing
orders to protect the environment of the country and especially the NCR
region. The Hon'ble NGT had passed orders governing the entry and exit of
vehicles in NCR region. The Hon'ble NGT has passed orders with regard to
phasing out the 10-year-old diesel vehicles from NCR. The poellution levels of
NCR region have been quite high for couple of years at the time of change in
weather in November every year. The contractor of respondent could not

undertake construction for 3-4 months in compliance of the orders of Hon'ble
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[

National Green Tribunal. Due to that, there was a delay of 3-4 months as
labour went back to their hometowns, which resulted in shortage of labour in
April -May 2015, November- December 2016 and November- December 2017,
The district administration issued the requisite directions in this regard.

In view of the above, construction work remained badly affected for 6-12
months due to the above stated major events and conditions which were
beyond the control of the respondent and the said period is also required to
be added for calculating the delivery date of possession.

* Non-Payment of Instalments by Allottees: Several other allottees were in

default of the agreed payment p_lan."and the payment of construction linked
instalments was delayed or not made resulting in badly impacting and
delaying the implementation of the entifa project..

* Inclement weather conditions viz. Gurugranpi: Bue to heavy rainfall in
Gurugram in the year 2016 and-unfavourable weather conditions, all the
construction actiwrilie’s" were badly éﬂmctesd ‘as the whole town was
waterlogged and gridlocked as 3 result nf?fw'f;i‘éﬁ.ithe implementation of the
project in question was delayed for many,weeks. Even various institutions
were ordered to be shut down/closed for many days during that year due to
adverse/severe weather conditions,

4. Copies of all the relevant documents have been filed and placed on record. Their
authenticity is not in dispute. Hence, the complaint can be decided on the basis

of these undisputed documents and submission made by the parties.

E. Jurisdiction of the authority

24.The respondent has raised objection regarding jurisdiction of authority to
entertain the present complaint and the said objection stands rejected. The
authority has complete territorial and subject matter jurisdiction to adjudicate

the present complaint for the reasons given below:
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E.1  Territorial jurisdiction

25. As per n?tiﬁcatlnn no. 1/92/2017-1TCP dated 14.12.2017 issued by Town and
Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram District, Therefore, this
authority has complete territorial jurisdiction to deal with the present
complaint.

E.Il Subject matter ]urlsdll:g:m#‘_;i.

26. Section 11(4)(a) of the Act, jﬁi‘ﬁéﬁﬁuide& that the promoter shall be
responsible to the allutﬁﬂﬁhﬁhiﬁrﬁ@g&ﬂgnr:{nr sale. Section 11(4])(a) is
reproduced as hereunders ™ L N Ve

Section 11(4)(a)

L B

Be responsible for all obligations, responsibilities.and functions under the
provisions of this At ar the rules and regulations made thereunder or to the
allottees as per the agréenient for sale, or to :ﬁle.g.s:-g:cfﬂﬂan of alfottees, as
the case may be, til] the tonveyance of all theapartments, plots or bulldings
as the case may be, ﬁt&g.&#ﬂ#ﬂﬁi@ﬂ{fhﬁmﬁhﬂ: oreas to the asseciation
of allattees or the competent wuthority, as the case may be:

The provision of assured réturtis is part of the builder buyer's agreement, as
per clause 15 of the BBA dated,,.,,.... Accord ngly. the prometer is responsible
for aif uhﬂgmiﬂf];s/ﬁs netions including payment of

pﬁ“srb%
assured returns Wﬁl’hﬂ u S
Section 34-Functions of the Authority:

reement

34{f) af the Act provides to ensure comipliance of the obligations cast upon
the promoters, the allottess and the real estate agents under this Act and the
riles and regulations made thereunder,
27.50, in view of the provisions of the Act quoted above, the autho rity has

complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside co mpensation which is to be decided
by the adjudicating officer if pursued by the complainants at a later stage.
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28. Further, the authority has no hitch in proceeding with the complaint and to

grant a relief of refund in the present matter in view of the judgement passed
by the Hon'ble Apex Court in Newtech Promoters and Developers Private
Limited Vs State of U.P, and Ors.” SCC Online SC 1044 decided on 11.11.2021

wherein it has been laid down as under:

"86. From the scheme of the Act of which o detailed reference has been mode
and foking note of power of odjudication delineated with the regulatory
authority and adjudicating officer, what finally culls out is that although the Act
indicates the distinct expressions like ‘refund’, ‘interest’, ‘nenalty” ond
tompensotion’, o conjoint reading of Sections 18 and 19 clearly manifests that
when it comes te refund of the ﬂ.l'n-?rlm-[‘,_ﬂﬂd interest on the refund amount, or
directing poyment of Interest fﬂﬁﬁfﬁ#'ﬁ?ﬁﬁf}' of possession, or penalty and
Interest thereon, it is the regulatany ‘autharity which has the power o exomine
ond determine the uun:nme-p].’a complaint. Ji'i"rhg same time, when it comes to
& question of seeking the relief of adjudging compénsation and interest therean
under Sections 12, 14, 18 and 19, the adjudicgting officer exclusively has the
power to determing, keeping in Wiew the tollective-reading of Section 71 reod
with Section 72 of the Act. [f the odjudication under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended ta the adjudicating officer as
prayed that, in our View, may intend to expond ﬂue-amb.rr and scope af the
powers and functions, of the adjudicoting officer under Section 71 and that
would be against the mandate of the Act 2016." :

29. Furthermore, the said view ‘has been reiterated by the Division Bench of
Hon'ble Punjab and Haryana' High Court fn "Ramprastha Promoter and
Developers Pvt. Ltd. Versus _I;;nﬂr};':'_ of Indfg__q{:d -Im_thers dated 13.01.2022 in
CWP bearing no. 6688 of 2021. The relevant paras of the above said judgment
reads as under:

"23) The Supreme Court has already decided on the issue pertaining to
the competence/power of the Authority to direct refund of the amount,
interest on the refund ameunt and/or directing payment of interest for
delayved delivery of possession or penalty and interest thereupon being
within the jurisdiction of the Authority under Section 31 of the 2016 Act.
Hencve any provision te the contrary under the Rules would be
inconsequential. The Supreme Court having ruled on the competence of
the Authority and maintainability of the complaint before the Authority
under Section 31 of the Act, there is, thus, no occasion to enter into the

scope of submission of the complaint under Rule 28 and/or Rule 29 of
the Rules of 2017.
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31,

32.
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24) The substantive provision of the Act having been Interpreted by the
Supreme Court, the Rules have to be in tandem with the substantive Act.

25} In light of the pronouncement of the Supreme Court in the matter of M/s
Newtech FPromoters (supra), the submission of the petitioner to await
outcome of the SLP filed against the judgment fn CWP No 38144 of 2018,
passed by this Court, fails to impress upon us. The counsel representing the
parties very fairly concede that the issue in question has already been decided
by the Supreme Court. The prayer made in the complaint s extracted in the
impugned orders by the Real Extate Regulatory Authority fall within the refief
pertaining to refund of the amount; interest on the refund omount or
directing payment of interest for delayed delivery of possession. The power of
adfudication and determination for the seid relief is conferred upon the
Regulatory Authority itself and Aot upon the Adiudicating Officer.”

Hence, in view of the authoritative pronouncement of the Hon'ble Supreme
Court in the matter of M/s Hﬁqﬁﬁﬁ_.ﬁ'ﬂmmws and Developers Private
Limited Vs State of U.P. and ﬂrs{t’sﬂpru}, and the Division Bench of Hon'ble
Punjab and Haryana High Courtin “Ramprastha Promoter and Developers
Pyt Ltd. Versus Union of India and others. (supra}, the authority has the
jurisdiction to entertain' a complaint seeking refund of the amount paid by
allottee alongwith interest at the presé,‘ﬂbfd rate,

F.  Findings on the objections rai:’in:[@rih&:nﬁspundent.

F1  Objection regarding iqut!Iﬁ;gil of the complaint w.rt the
apartment buyer's agreement executed prior to coming into force
of the Act,

The respondent submitted that the complaint is neither maintainable nor
tenable and is liable to be outrightly dismissed as the apartment buyer’s
agreement was executed between the parties prior to the enactment of the Act
and the provision of the said Act cannot be applied retrospectively.,

The authority is of the view that the provisions of the Act are quasi retroactive
to Some extent in operation and would be applicable to the agreements for
sale entered into even prior to coming into operation of the Act where the
transaction are still in the process of completion, The Act nowhere provides,
nor can be so construed, that all previous agreements would be re-written
after coming into force of the Act. Therefore, the provisions of the Act, rules
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and agreement have to be read and interpreted harmoniously. However, if the
Act has provided for dealing with certain specific provisions/situation in a
specific/particular manner, then that situation will be dealt with in
accordance with the Actand the rules after the date of coming into force of the
Act and the rules. Numerous provisions of the Act save the provisions of the
agreements made between the buyers and sellers. The said contention has
been upheld in the landmark judgment of Neelkamal Realtors Suburban Pvt.
Ltd. Vs. UOI and others. (W.P 2737 of 2017) decided on 06.12.2017 and

which provides as under;

"119. Under the provisions of Secuuﬁtr B,the delay (n handing over the possession

1L

33. Also, in appeal no. 173 of 2019 titled as Magic Eve Developer Pvt. Ltd. Vs,
Ishwer Singh Dahiva, in order dated Ilﬂ.ﬂﬂlgthe Haryana Real Estate

would be counted fram thedate méntiened in the agreement for sale entered
inte by the promotertnd the wllbttee prior to its registration under RERA,
Under the provisions pf RERA, the:promoter Is given o focility to revise the
date of completion. ﬂérbrdj[._est_fg_{gd’_ fecldre the same under Section 4. The
RERA does notcantemplate Fewritihy of contriict between the flat purchaser
and the promater.., i : i1

We have already discussed that above stated pravisions of the RERA are not
retrospective i nature. They may to some.extent be having o retroactive or
guasi retroactiveeffect but then on that ground the validity of the provistans
af RERA canngt;be challenged. The Parliament is competent enough to
legislate law haviag retrospective or retroactive effect. A law can be even
framed to affect subsisting o existing contractual rights between the parties
in the larger public Intérest: We do igt-have any doubt in our mind that the
RERA has been framed in the farger piiblic interest after a thorough study
and discussion.made al the-highest-level by the Standing Committee and
Select Committee; which submitted its diﬁfﬂ' reports.”

Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaid discussion, we are of the considered

opinion that the provisions of the Act are quast retrogctive to some extent in

e L !, i Tebl CLF Frd BLY C VT

. sre Lhe _ 5
the process of completion. Hence in case of delay in the er/delivery o
possession as per the terms and conditions of the agreement for sale the
allottee shall be entitled to the interest/delayed possession charges on the
reasonable rate of interest as provided in Rule 15 of the rules and one sided,
unfair and unreasonabie rate of compensation mentioned in the agreement
for sale is fiabie to be ignored."
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34.

F.Il

35,

HARERA

The agreements are sacrosanct save and except for the provisions which have
been abrogated by the Act Itself Further, it is noted that the builder-buyer
agreements have been executed in the manner that there is no scope left to
the ailottee to negotiate any of the clauses contained therein. Therefore, the
authority is of the view that the charges payable under various heads shall be
payable as per the agreed terms and conditions of the agreement subiject to
the condition that the same are in accordance with the plans/permissions
approved by the respective departments /competent authorities and are not in
contravention of any other Act, mi.ﬂ,aand regulations made thereunder and
are not unreasonable or Exurhw Iij nature. Hence, in the light of above-
mentioned reasons, the co ntmﬁmyhf ‘the respondent w.r.t. jurisdiction stands

B Ls .
£ iy h L

rejected.

i T ey

Objection regardin ‘Ehmplﬂinant is in hrhai:hf- of agreement for non-
invacation of arbitration D

The respondent suh,lﬁitl:ed that! thﬁ c:ﬁhrprraint [s not maintainable for the
reason that the agreénfen‘hi,cumans an arbitration clause which refers to the
dispute resolution mechanism to be adahtﬂi by the parties in the event of any
dispute and the same is r&prn&uﬁed!ﬂiinh*ﬂrthe ready reference:

"35. Digpute Ra;n!uﬁniﬂlylﬂrbi

"All or any disputes ﬁr??g;nu{; m‘l-tﬁ:cmrq.:.#nﬁm_ relation to the terms of this
Agreement or its termination m::iuﬁrqg the maemremt.run and validity of the
terms thereof and the rexper:mre r@ﬁu— nnd‘ a.!l-f.igﬂlrm; af the parties shall be
settled amicably by mutid discussions: faﬂfng which the same shall be settled
through reference to a sole Arbitrator to be appointed by a resolution of the Board
of Directors of the Company, whose decision shall be final and binding upon the
parties The oliottee hereby confirms that it shall have no objection to the
appointment of such sole Arbitrator even if the person so appointed, is an
employee or Advocate of the Company or is otherwise connected to the Company
and the Aliottee hereby uccepts and agrees that this alone shall not constittte o
ground for challenge to the independence or impartiality of the said sole
Arbitrator to conduct the arbitration. The arbitration proceedings  shall be
governed by the Arbitration and Conciliation Act. 1996 or on Vv statutory
amendments/ modifications thereto and shall be held at the Company's offices or
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at a location designated by the said sole Arbitrator in Gurgaon, The lenguage of
the arbitration proceedings and the Award shall be in English, The company und
the allottee will share the fees of the Arbitrator in equal proportion”

36. The authority is of the opinion that the jurisdiction of the authority cannot be
fettered by the existence of an arbitration clause in the buyer’s a greement as it
may be noted that section 79 of the Act bars the jurisdiction of civil courts
about any matter which falls within the purview of this authority, or the Real
Estate Appellate Tribunal. Thus, the intention to render such disputes as non-
arbitrable seems to be clear. Also, section B8 of the Act says that the
provisions of this Act shall be Iin:;_p_dﬁ_;‘_l;iun to and not in derogation of the
provisions of any other law for éhér;hmaheing in force. Further, the authority
puts reliance on catena of \judgments of the Hon'ble Supreme Gourt,
particularly in National Sgéﬂs._—l;tqrpﬁ_rtj_tmn Limited v. M. Madhusudhan
Reddy & Anr. (2012) 2 SCC 506, wherein it has been held that the remedies
provided under the Consumer Protection Act ;n:e in addition to and not in
derogation of the oth Eqiaﬁ"iﬂ farce, co gsegu?’,ﬁﬁy .ﬂw authority would not be
bound to refer parties to arbitration even’ if the agreement between the
parties had an arbitration elause. 1%

37. Further, in Aftab Singh and ors. v, Emaar MGF Land Ltd and ors., Consumer
case no. 701 of 2015 decided .nn. I.:':'ﬂ?.fﬂl ? the National Consumer
Disputes Redressal Commission, New Delhi [NCDRC) has held that the
arbitration clause in agreements between the complainants and builder could
not circumscribe the jurisdiction of a consumer. The relevant paras are
reproduced below:

99, Support to the above view i Glso lent by Section 79 of the recently enacted
Real Estate (Regulation and Development) Act. 2016 (for short "the Real Estate
Act”]. Section 79 of the said Act reads as follows:-
'79. Bar of jurisdiction - No civil court shall have jurisdiction to
entertain any suit or proceeding in respect of any matter which the
Authority or the adfudicating officer or the Appellate Tribunal is
empowered by or under this Act to determine and no injunction shafl
be granted by any court or other authority in respect of any action
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taken or to be taken in pursuance of any power conferred by or under
this Act.”

It can thus, be seen that the soid provision expressly ousts the jurisdiction of the
Civil Court in respect of any matter which the Real Estate Regulatory Authority,
established under Sub-section (1) of Jection 20 or the Adjudicating Officer,
appointed under Sub-section (1) of Section 71 or the Real Estate Appellant
Tribunal established under Section 43 of the Real Estate Act, is empowered to
determine. Hence, in view of the binding dictum of the Hon 'ble Supreme Court in A.
Aypaswamy (supra), the matters/disputes, which the Authorities under the Real
Estate Act are empowered to decide, are non-arbitrable notwithstanding an
Arbitration Agreement between the parties to such matters, which, to a large
extent, are similar to the disputes falling for resolution under the Consumer Act.

S6. Consequently, we unhesitatingly refect the arguments an behalf of the Builder
and hold that an Arbitration Clause in the afore-stated kind of Agreements
hetween the Complainants and the Builder cannot circumseribe the furisdiction of
@ Consumer Fora, namfthstund:'[rjg_rhu amendments made to Section 8 of the
Arbitration Act.* etV ity

38. While considering the _issu.a-. of mqi_ntaiﬁ'ahility of a complaint before a
consumer forum,/commission in the fact of an existing arbitration clause in
the builder buyer agreement, the Hon'ble Supreme Court in case titled as
M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no. 2629-
30/2018 in civil appeal no. 23512-23513 of 2017 decided on 10.12.2018
has upheld the aforesaid ]Hdggrf.ént;f EEDEE and as provided in Article 141
of the Constitution of India, the law declared by the Supreme Court shall be
binding on all :nur‘_r::_s Erltﬁénh'l:kq : re:__gri_tt.-r_!}r of India and accordingly, the
authority is bound by the qfurgsgid}ri_gw. The relevant para of the judgement
passed by the Supreme Court is reproduced below: |

"25. This Court In the series of judgments as noticed above considered the
provisions of Consumer Protection Act, 1986 as weil as Arbitration Aet, 1996 and
laid down that complaint under Consumer Protection Act being a special remedy,
despite there being an arbitration agreement the proceedings before Consumer
Forum have to go on and no errer committed by Consumer Farum on refecting the
application. There is reason for not interjecting proceedings under Consumer
Protection Act on the strength an arbitration agreement by Act, 1996, The remedy
under Consumer Protection Act is a remedy provided to a consumer when there is
a defect in any goods or services. Thé complaint means any allegation in writing
made by a complainant has also been explained in Section 2{c) of the Act. The
remedy under the Consumer Protection Act is confined to complaint by consumer
as defined under the Act for defect or deficiencies caused by o service provider, the
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cheap and a quick remedy has been provided to the consumer which is the object
and purpose of the Act as noticed above.”
39. Therefore, in view of the above judgements and considering the provisions of

the Act, the authority is of the view that complainant is well within right to
seek a special remedy available in a beneficial Act such as the Consumer
Protection Act and RERA Act, 2016 instead of going in for an arbitration.
Hence, we have no hesitation in holding that this authority has the requisite
jurisdiction to entertain the complaint and that the dispute does not require
to be referred to arbitration necessarily. In the light of the above-mentioned
reasons, the authority is of the ﬁnw,_ that the objection of the respondent
stands rejected. e 5 :E;J, ﬁ_: | t""--.
F.II Objections regarding fnj::ﬁ,‘majaﬁife 4 _‘-n

"
11-

40. The respundemvpmmnter has I“alsnrl the cuhtenttnn that the construction of
the tower in which the.unit of the complainants is situated, has been delayed
due to force majeure circumstances such aiu_rd;ef:f passed by National Green
Tribunal to stop construction during 2015-2016:2017-2018, dispute with
contractor, non-payment of instalment by dllottees and demonetization. The
plea of the respondent is reégarding various orders of the NGT and
demonetisation but all Ll;lue p]eaﬁhg@l.ragcgdm this regard are devoid of merit.
The orders passed by NGT baﬂniiﬁups‘c‘rﬁ&pnﬁtﬁthe NCR region were for a
very short period of time'and thus; cannot be said to impact the respondent-
builder leading to such a delay in the completion. The plea regarding
demonetisation is also devoid of merit. Further, any contract and dispute
between contractor and the builder cannot be considered as a ground for
delayed completion of project as the allottee was not a party to any such
contract. Also, there may be cases where allottees has not paid instalments
regularly but all the allottees cannot be expected to suffer because of few

allottees. Thus, the promoter respondent cannot be given any leniency on
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41.

42,

43,
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based of aforesald reasons and itis well settled principle that a person cannot

take benefit of his own wrong,

Findings regarding relief sought by the complainant.

(i) Direct the respondent to refund the total amount deposited by the

complainant from the date of payment till the date of refund along
with interest@ 20% p.a.

The complainant has booked the residential apartment in the project named
as 'The Corridors’ situated at sector 67 A for a total sale consideration of Rs.
1,92,17,760/-. The complainant \?ﬁga_j]gp';ited the above-mentioned unit vide
allotment letter dated 07.08.20 hafﬁ}éreaﬂer the apartment buyer agreement
was executed between the p&rﬂé&' c;_;"ﬁ.#;'ﬁﬂriﬂli

Keeping in view the factthat the allottee complainant wishes to withdraw
from the project and .ﬂgmandﬁg retiirn of the, amount received by the
promoter in respect of the unit with interest on-failure of the promoter to
complete or inability to give. possession of the unit in accordance with the
terms of agreement Fﬂr SETE or [il,ll],r';:[:rmplitaﬂ by the date specified therein.
The matter is covered undﬁt'"sﬁrtinu_'lﬁf’.l] of thedAct of 2016.

The buyer's agreement is a piw:tal '[eml document which should ensure that
the rights and liabilitieg of both huﬂd‘m}pmmumr and buyer/allottee are
protected candidly. The i}ﬂ}'ﬂ‘t? agt‘eemﬁnt‘ lays down the terms that govern
the sale of different kinds af prﬂpert{gs_ r:_I'Ike residentials, commercials etc.
between the buyer and the builder. It is in the interest of both the parties to
have a well-drafted buyer's agreement which would thereby protect the rights
of both the builder and buyer in the unfortunate event of a dispute that may
arise. It should be drafted in the simple and unambiguous language which may
be understood by a common man with an ordinary educational background. It
should contain a provision with regard to stipulated time of delivery of

possession of the apartment, plot or building, as the case may be and the right
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44,

45.

46.

HARERA

of the buyer/allottee in case of delay in possession of the unit. In pre-RERA
period it was a general practice among the promoter/developer to invariably
draft the terms of the apartment buyer's agreement in a manner that
benefited only the prometer/developer. It had arbitrary, unilateral, and
unclear clauses that either blatantly favoured the promoter Jdeveloper or gave
them the benefit of doubt bec¢ause of the total absence of clarity over the
matter.

The respondent/ promoter has proposed to handover the possession of the
subject apartment within a period of 42 months from the date of approval of
building plans and/or fulﬁimenj;!fgéf.:.t_!ig preconditions imposed thereunder
plus 180 days grace period for unfﬁreséﬁh delays bevond the reasonahle
control of the company i.e ﬂmﬁéj:i‘:inﬁeﬂtﬁﬁrbmuter

Further, in the preseﬁtmse it is-submitted by rhe Tespondent promoter that
the due date of pusmf.-ssmn shquh&«he u:a]cﬂ]ate fri:rg'n the date of fire scheme
approval which was ;n'ht;ﬁnet! nn‘E?ll ;*#1{114 as it is the last of the statutory
approvals which forms a part of the preconditions,

The authority has gone thfgﬂé@_g: e-possession.clause of the agreement in the
present matter. On a bare reading-ofthe said clause of the agreement
reproduced above, it becomes clear that the possession in the present case is
linked to the “fulfilment of the preconditions” which are so vague and
ambiguous in itself. Nowherée in the agreement, it has been defined that
fulfilment of which conditions forms a part of the pre-conditions, to which the
due date of possession is subjected to in the sald possession clause. If the said
possession clause is read in entirety, the time period of handing over
possession is only a tentative period for completion of the construction of the
unit in question and the promoter is aiming to extend this time period
indefinitely on one eventuality or the other. Moreover, the said clause is an
inclusive clause wherein the “fulfilment of the preconditions” has been
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mentioned for the timely delivery of the subject apartment. It seems to be just

a way to evade the liability towards the timely delivery of the subject unit.
According to the established principles of law and natural justice when a
certain glaring illegality or irregularity comes to the notice of the adjudicator,
the adjudicator can take cognizance of the same and adjudicate upon it. The
inclusion of such vague and ambiguous types of clauses in the agreement
which are totally arbitrary, one sided and against the interests of the allottee
must be ignored and discarded in their totality. In the light of the above-
mentioned reasons, the authr::nt}r@ of the view that the date of sanction of
building plans ought to be takeuﬁﬁaﬂxﬁuﬂate for determining the due date of
possession of the unit in quasnnn te the complainant. Accordingly, in the
present matter the dqe l.‘ﬁl;ﬁ! i:?f pﬁss:ﬂ]ﬂﬂn is calculated from the date of
approval of building p’ln;mglfe., Eiﬁ?fl}.’ﬂ-ﬁ-whlﬂr ‘Bomes out to be 23.01.2017.

The due date of puéﬁéﬁ.-;jun as per agreement for sale as mentioned in the
table above is 23.01.2017 and there is deta_;‘.r of 1.years 9 months 30 days on
the date of filing of thé-cqmplalnt; IE |
The occupation certifi cat&jpar;hwubﬂﬂuammﬁ cate of the buildings/towers
where allotted unit of the cuiﬁprﬂnﬂ?]it is ﬂl:uated is received after filing of
application by the cﬁm’glaﬂﬁnu‘ﬂ.}r
promoter on failure of prumurer to cgmplete or unable to give possession of
the unit in acr:nrdancg_.«m;i-: the ternis of the agreement for sale or duly
completed by the date specified therein. The complainant-allattes has already

'_ of the amount received by the

wished to withdraw from the project and the allottee has become entitled his
right under section 19(4) to claim the refund of amount paid along with
interest at prescribed rate from the promoter as the promoter fails to comply
or unable to give possession of the unit in accordance with the terms of
agreement for sale, A::cnrdmgi}u the promoter is liable to return the amount

received by him from the allottes in mpe:t of that unit with interest at the
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prescribed rate. This is without prejudice to any other remedy available to the

allottee Including compensation for which allottee may file an application for

adjudging compensation with the adjudicating officer under sections 71 & 72
read with section 31(1) of the Act of 2016.

49. Further in the judgement of the Hon'ble Supreme Court of India in the cases of
Newtech Promoters and Developers Private Limited Vs State of U.P. and
Ors. (supra) reiterated in case of M/s Sana Realtors Private Limited &
other Vs Union of India & others SLP (Civil) No. 13005 of 2020 decided on
12.05.2022 it was observed as q;ﬁtléf £

e BT

25. The unqualified right of E‘Hﬂﬂhﬂﬂﬂm seek refund referred Under
Section 18(1)fa) and Sm:m:rg Iﬂff_;!_.'qi_]; the"ﬂur:_!’s not dependent on any
contingencies or stipulations theceof It appears that the legislature has
consciously provided. this mggﬁr of r sfund on demand as an
unconditional absollte right to the allottee, if Ehémuner fualls to give
possession of the dpartment, pfﬂt or buiiding mthfn .the thme stipulated
under the terms of the agreement .r‘egur.n‘!es': nf w..:ﬁ:resecn events or
stay orders of the Court/Tribunnl whigh s in leither way not
attributable to the allottee/home. buyer, thel promoter is under an
obligation to refund the amount m-.- demuﬂw‘m"ﬂ'r fnterest at the rate
prescribed by the hpre Gﬂm‘nmm; inﬂuﬁwpenmt:m in the
manner provided undérthe/Att with e jroviso that if the allottoe
does not wish to withdraw from-the ‘praject, he shall be entitled for
interest for the period of tlelay tilh habiding over possession at the rate
prescribed,

20.  The promoter is responsible for all obligations, responsibilities, and functions
under the provisions of the Act of Eﬂ‘I';E. or the I‘;Jit!ﬂ and regulations made
thereunder or to the allottee as per agreement for sale under section 1 1(4)(a).
The promoter has failed to complete or unable to give possession of the unit in
accordance with the terms of agreement for sale or duly completed by the
date specified therein. Accordingly, the promaoter is liable to the allottee, as
the allottee wishes to withdraw from the project, without prejudice to any
other remedy available, to return the amount recelved by him in respect of the

unit with interest at such rate as may be prescribed.
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al.

5.

53.

This is without prejudice to any other remedy available to the allottee
including compensation for which allottee may file an application for
adjudging compensation with the adjudicating officer under section 71 read
with section 31(1) of the Act of 2016.

The authority hereby directs the promoter to return the amount received by
him i.e, Rs. 1,92,17,760/-. with interest at the rate of 10.60% [the State Bank
of India highest marginal cost of lending rate (MCLR) applicable as on date
+2%]) as prescribed under rule 15 of the Haryana Real Estate {Regulation and
Development) Rules, 2017 from :thiq‘__ljate of each payment till the actual date

of refund of the amount within gm timelines provided in rule 16 of the
Haryana Rules 2017 ibid

(ii) Direct the respondent tu pa}r l.he amount of Rs, 500,000/- as
compensation for mental agony and harassment.

(iii) Direct the respondent to pay an amount of Rs. 1,00,000/- towards
litigation expenses, |

The complainant in thé-aforesaid relief is seeking relief w.r.t compensation.
Hon'ble Supreme Court ﬂf']{ﬂiéla in Ejvliilhpﬁ&a] nos. 6745-6749 of 2021 titled
as M/s Newtech Pmmutmjuﬂ Dévelopers Pvt. Ltd. V/s State of UP &
Ors. (Decided on 11:11:2021), has, held: that.an allottee is entitled to claim
compensation under Sections 12,14, 18 and section. 19 which is to be decided
by the adjudicating officer as persection 71 and the guantum of compensation
shall be adjudged by the adjudicating officer having due regard to the factors
mentioned in section 72. The adjudicating officer has exclusive jurisdiction to
deal with the complaints in respect of compensation. Therefore, the
complainant is advised to approach the adjudicating officer for seeking the
relief of compensation.

Directions of the authority: -
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34. Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of obligations cast

upon the promoter as per the functions entrusted to the authority under sec
34(f) of the Act:-

The respondent/promoter is directed to refund the amount received by
him from the complainant with interest at the rate of 10.60% as
prescribed under rule 15 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 from the date of each payment till the actual
date of refund of the amount. - |

A period of 90 days is Jgjg.lﬁita 1the respondent to comply with the
directions given in. !ﬂ’ug nrﬂﬁr and ﬂﬂimg which legal consequences
would follow, /v ./ Jﬁ T‘H "'J" \

The respondent is further directed not to create any third-party rights
against the subject unit before full r_eallzat:qn of the paid-up amount
along with interest Ll_‘tErEDI‘JI to ll'le_tmr_ipfail:!:lanl.:. and even if, any transfer
I5 initiated with respect to subject un_l_;, the receivables shall be first
utilized for clearing riue_s nfall_ré:;tee;cqmpiainant

55. Complaint stands disposedof .. . . -
56. Fiiehetﬂnsignedtﬂthﬂ?hﬂsl‘h‘." i AN

/' @ w/{/

(San

Ashok ;fgwn
Memh;}mm] TR ﬂ =

| Haryana Real Estate Regulatory Authority, Gurugram

Dated: 02.02.2022
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