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1. The present complaint dated 20.11.201g has been filed by the

complainant/allottee under section 31 of the Real Estate (Regulation and

Development) Act,20L6 (in short, the Act) read with rule 28 of the Haryana

Real Estate (Regulation and Development) Rules,2017 (in short, the Rulesl

for violation of section 11(4) (a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations, respo nsib il ities

and functions under the provision of the Act or the rules and regulations
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Complaint No. 1570 of 2O1B

made thereunder or to the allottee as per the agreement for sale executed

inter se.

A. Unitand proiect related details

The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period, if
any, have been detailed in the following tabular form:

S. No. Heads Information
1. Project name and lo.rtion- "The Corridor$" at sector 57A,

Gurgaon, Harypna
2. Licensed area 37.5125 acres
3. Nature ofthe project Group Housing Colony
4. DTCP Iicense no. 05 0f 2013 dated 27.02.201.3

License valid up to 20.02.2021
Licensee M/s Precision Realtors pvtftd-

and 5 others
5. RERA registered/not registered

Validity

Registered

Registered in 3 phases

Vide 378 of 2017 dated
07.12.2 017(Phase 1)

Vide 377 of 2017 dated
07.72.201.7 (Phase 2)

Vide 379 of 2017 dated
07.12.2017 (Phase 3)

30.06.2020 (fof phase 1 and 2)

37.L2.2023 (fof phase 3)
6. Unit no. 603, 6th floor, tower 84

(as per payment plan on page
no. 52 of complaintJ

7. Unit measuring 1965.68 sq. ft.

1as p"r p"y*"r{t plan on page

PaEe Z of 24



DD* GURUGI?AM Complaint No. 1570 of 2018

no.52 of complaint)

B, Date ofapproval of building plan 23.07.201.3

(annexure R-5 on page no.47 of
reply)

9. Date ofallotment 07.08.2013

(annexure R-2 on page no. 41 of
reply)

10. Date of environment clearance 12.t2.2013

(annexure R-6 on page no. 55 of
reply)

L1. Date of execution of builder buyer's
agreement

21.O4.20t+
(page no. 28 of complaint)

1,2. Date of fire scheme approval 27.7t.201_4

(annexure R-7 on page no.66 of
reply)

13. Total consideration Rs.1,96,7 6,688/-

[as per payment plan on page no.
52 of complaintl

74. Total amount paid by the
complainant

Rs. 1,93,88,432l-

[as per statement ofaccount
dated 01.07.2019 annexed with
offer of possession on page no. 76
of replyl

15. Due date ofdelivery ofpossession 23.OL.2017

(calculated from the date of
approval of building plans)

Note: Grace Period is not allowed
1,6. Possession clause 13. Possession and Holding

Charges

Subject to force majeure, as

defined herein and further
subject to the Allottee having
complied with all its obligations
under the terms and conditions
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of this Agreement and not
having default under any
provisions of this Agreement but
not limited to the timely
payment of all dues and charges
including the total sale
consideration, registration
chares, stamp duty and other
charges and also subject to the
allottee having complied with all

formalities or
documentation as prescribed by
the company, the company
proposes to offer the possession
of the said apartment to the
allottee within a period of 42
months from the date of
approval of building plans
and/or fulfilment of the
preconditions
thereunder(Commitment
Period). The Allottee further
agrees and understands that the
company shall additionally be
entitled to a period of 180 days
(Grace Period), after the expiry
of the said commitment period
to allow for unforeseen delays
beyond the reasonable control
ofthe Company.

(Emphasis supplied)
0ccupation certificate 31.05.2019

(A5 to A10, B1 to 84 and C3 to
c?)
(as per project details)

0ffer of possession 07.07 .2079
annexure R-11on page no,74 of
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5.

6.

B. Facts ofthe complaint

The complainant has submitted as under:

That the complainant booked a residential flat in the project being
developed by the respondent namely ,,The Corridors,, at sector_674,

Gurugram.

That the representatives of respondent represented to the complainant that
they are developing the above proiect through its 100% subsidiaries i.e.,

M/s Precision Realtors pvt Ltd, M/s Blue planet Infra Developers pvt Ltd,

M/s Madeira Conbuild pvt Ltd and M/s Global Estate. The complainant was

induced to book the above flat by showing brochures and various
advertisement materials depicting that the project will be developecl as a

state-of-art project and shall be one of its kind. It was further stated that the
proiect is a premium high-end multi-storey project being developed with
the assistance of internationally renowned architects. It was also

represented that all necessary sanctions and approvals had been obtained
to complete the same within the promised period.

That the respondent/ promoter has a team marketing expert to lure the
customers and induce them to purchase flats/ units its project by resorting
to deceit and fraudulent representations and giving false one,s own flats
and accordingly after being influenced by the rosy picture put forth by the
representatives of the respondent, the complainant got booked a flat with
the respondent.

That tje complainant was further induced to sign

agreerfent ("FBA") dated Zt.04.ZOt4 by virtue
allotteq a unit bearing no. B-4,603 on 6th floor in

Complaint No. 1570 of 2018

a pre-printed flat buyer's

of which the respondent

tower no. B, having super

replyl
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area of 1966.68 Sq. Ft. to the complainant. The said flat buyer agreement is
totally one sided which impose completely biased terms and conditions
upon the complainant.

That the complainant has already paid a total sum of Rs 7,g2,40,932/_
towards the residential that in the project as and when demand was raised
by the respondent. The balance payment was to be made at the time of
offering of possession in terms of the FBA.

That in terms of the FBA, the respondent was to complete the project within
a period of 42 months from the date of approval of building plans with a

further grace period of six months. The flat buyer,s agreement was
executed on 21,.04.2014 and till date the construction is not complete,
which is resulting in extreme kind of mental distress, pain and agony to the
complainant. That as per the information provided by the respondent, the
building plans of the project were approved by the concerned authorities in
April 2 013.

That the complainant had taken a loan from AXIS Bank for purchasing the
flat in question and is paying the regular instalments of the same and due to
the delay in delivery of possession by the respondent, the complainant is
burdened to pay the instalments from his pockets as the date of delivery
have expired way long back and the construction of the project has still not
been completed.

That respondent increased the floors in the proiect in a secretive manner
without seeking the consent of the complainant for the same. lt is stated
that the enhancement of FAR is in total violation of representations made in
the respondent' advertisement material displayed at site as well as on the

9.

10,

internet.
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[i) Direct the respondent to refund the sum of Rs. L,92,40,932/_ along with
interest @ 180/o per annum from the date when payments were made

till realization ofthe amount in full.

(ii) Direct the respondent to pay a sum of Rs. 5,00,000/- to the complainant

towards undue hardship and injury, both physical and mental caused

due to the acts of omissions and commissions on the part of respondent.

(iii) Direct the respondent to pay a sum of Rs. 55,000/- to the complainant

towards the cost of litigation.

L3. On the date ofhearing, the authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to
section 11(4) (aJ of the Act to plead guilty or not to plead guilty.

Complaint No. 1570 of 2018

That the unlawful act of increasing the FAR, the respondent referred to an

obscure notice released by the respondent in non-descript newspaper(s)

advertising the said change in plan. This unconscionable act is clear

violation of the legal mandate whereby the developer is required to invite
objections from allottees before seeking any revision in the original

building plans. That the respondent has the complete contact details

including phone numbers and email ID of the complainant where it has

been doing regular communication, yet the respondent never

communicated any intention or actions to revise the sanctioned building
plans. The respondent has been sending various communications and

demands, vide emails, but the respondent conveniently avoided to take

approval of the complainant for the major changes in sanction plans, which
has changed the fundamental nature of the project.

Reliefsought by the complainant:

The complainant has sought following relief(sJ:
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D. Reply by the respondent.

The respondent has contested the complaint on the following grounds:

That the complaint is neither maintainable nor tenable and is liable to be

out-rightly dismissed. The apartment buyer,s agreement was executed

between the parties prior to the enactment of the Real Estate (Regulation

and Development) Act,2016 and the provisions laid down in the said Act
cannot be applied retrospectively.

That there is no cause ofaction to file the present complaint.
That the complainant has no locus standi to file the present complaint.
That the complainant is estopped from filing the present complaint by his
own acts, omissions, admissions, acquiescence,s, and laches.

That the complaint is not maintainable for the reason that the agreement
contains an arbitration clause which refers to the dispute resolution
mechanism to be adopted by the parties in the event of any dispute i.e.,

clause 35 of the buyer's agreement.

That the complainant has not approached this authority with clean hands
and has intentionally suppressed and concealed the material facts in the
present complaint. The present complaint has been filed maliciously with
an ulterior motive and it is nothing but a sheer abuse of the process of law.
The true and correct facts are as follows:

That the complainant, after checking the veracity of the project namely,
'Corridor; sector 67-4, Gurugram applied for allotment of an apartment
vide booking application form. The complainant agreed to be bound by the
terms and conditions stipulated in the application for provisional
registration of the residential apartment.

That based on the application for booking, the respondent vide its allotment
offer letter dated 07.08.2013 allotted to the complainant apartment no. CD_

18.

20.

21.
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84-06-603 having tentative super area of 1966.6g sq. ft for a total sale

consideration of Rs.7,96,7 6,668/- and the buyer,s agreement was executed

on 21.04.2074.

That the respondent raised payment demands from the complainant in

accordance with the mutually agreed terms and conditions of the allotment
as well as ofthe payment plan and the complainant made some payments in

time. However, the complainant defaulted in making timely payment

towards the ninth payment demand. That the respondent had raised the

ninth installment demand on 05.01.2016 for the net payable amount of Rs.

79,47,583.2A. However, the complainant made the payment of the due

amount only after a reminder dated 1,L.02.2016 was issued bv the

respondent.

That the complainant has made the part-payment of Rs. 1,93,g8,432/_ out

of the total sale consideration of Rs.2,2L,21,,907 /- and is bound to pay the

remaining amount towards the total sale consideration of the unit along

with applicable registration charges, payable along with it.
That as per possession clause 13.3 of the agreement the time of handing

over of possession was to be computed from the date of receipt of all

requisite approvals. Even otherwise the construction could not be raised in

the absence ofthe necessary approvals. It has been specified in sub_ clause

(iv) of clause 1.7 of the memo of approval of building plan dated 23.07 .201,3

of the said project that the clearance issued by the Ministry of Environment

and Forest, Government of India has to be obtained before starting the

construction of the project. It is submitted that the environment clearance

for construction of the said project was granted on 1,Z.LZ.ZO13.

Furthermore, in clause 39 of part-A of the environment clearance dated

24.
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12.1.2.2073 it was stated that fire safety plan duly was to be duly approved
by the fire department before the start ofany construction work at site.

25, That the fire scheme approval was granted on ?7.71.20t4 and the time
period for calculating the date for offering the possession, according to the
agreed terms of the buyer's agreement, would have commenced only on
27 .11.2074. Therefore, 60 months from 27 .t7.2074 (including the 180 days
grace period and extended delay period) would have expired only on
27.71.2079. The respondent already completed the construction of the
tower in which unit allotted to the complainant is located. The respondent
has applied for grant of occupation certificate on 06.07.2012 and the same
was granted to the respondent on 31.05.2019. Furthermore, the respondent
has even offered the possession of the unit o n 0L.07.2019.

26. Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission made
by the parties.

E, furisdiction ofthe authority

27. The respondent has raised obiection regarding .iurisdiction of authority to
entertain the present complaint and the said objection stands rejected. The
authority has complete territorial and subject matter jurisdiction to
adjudicate the present complaint for the reasons given below:

E. I Territorial iurisdiction

28. As per notification no. 1./92/ZOl7-7TCp dated t4.12.2077 issued by Town
and Country Planning Department, the .jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in question is
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situated within the planning area of Gurugram District, Therefore, this
authority has complete territorial jurisdiction to deal with the present

complaint.

E, II Subiect matter jurisdiction

29.Section 11(a)(a) of rhe Act, 2016

responsible to the allottee as per

reproduced as hereunder:

Section 11(4)(a)

provides that the promoter shall be

agreement for sale. Section 11(4)(a) is

Be responsible for all obligotiont responsibilities ond functions under the
provisions of this Act or the rules and regulations mqde thereunder or to
the allottees as per the agreement for sqle, or to the associotion of
allottees, os the cqse may be, ti the conveyance of all the opartments,
plots or buildings, os the case may be, to the ollottees, or the common
areos to the association of allottees or the competent outhority, os the
cose moy be;

Section 34.Functions of the Authorityl

34U) of the Act provides to ensure complionce of the obligations cast
upon the promoters, the ollottees qnd the reol estote agenis under this
Act and the rules ond regulations made thereunder,

30. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later
stage.

31. Further, the authority has no hitch in proceeding with the complaint and to
grant a relief of refund in the present matter in view of the judgement passed

by the Hon'ble Apex Court in Newtech promoters and Developers privdte

Limited Vs State of U.p. and Ors.,, SCC Online SC 1044 decided on

71.1L.2021, wherein it has been laid down as under:

"86. From the scheme of the Act of which o detailed referchce hos been node
ond toking note of power of odjudicotion detineoted with the regulotory
outhority ond odjudicoting officea whot linolly culls out is thot otthough the

Complaint No. 1570 of 2018
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Act indicotes the distinct expressions like ,refund,, ,interest,, .penolty, 
ond

'compensotion,, o conjoint reading of Sections 1g ond 19 cleorly fionit'ests
thot when it comes to refund of the amoun, ond intercst on the rct'und
omount, ot directing poyment of intercst Jor detoyed delivery of possession,
or penalty ond interest thercon, it is the regulotory outhotity which hos the
power to exomine ond determine the outcome of o comploint, At the some
time, when it comes to o question of seeking the rcief ol odjudqing
compensotion ond interest thereon under Sections 12, 14, 1g ond 19, the
odjudicoting olt'icer exclusively hos the power to detetmine, keeping in view
the collective reading of Section 71 reod with Section 72 of the Act. if the
odjudicotion under Sections 12, 14, 1g ond 19 other thon cofipensotion os
envisoged, if extended to the odjudicoting officer os proyed thot, in our view,
moy intend to expond the ombit ond scope of the powers ond lunctions of the
odjudicoting olficer undet Section 71 and thot would be ogoinst the mondote
ol the Act 2016.',

32. Furthermore, the said view has been reiterated by the Division Bench of
Hon'ble Punjab and Haryana High Court in,,Ramprastha promoter and
Developers Pvt. Ltd. Versus Ilnion of India and others dated 13,07.2022 in
ClLtP bearing no, 6688 of 2027. The relevant paras of the above said
judgment reads as under:

"23) The Supreme Court has olrcady decided on the issue pertaining
to the competence/power of the Authority to direct relund of thi
amount, interest on the rclund omount and/or directing payment of
ittterest for delayed delivery of possession or p"ratty-ini inter"it
thereup.on being within the jurisdiction of the Aithority under Section
3_1 .of the 2016 AcL Hence qny provision to the con;rary under the
Rules would be inconsequential. The Supreme Court hoving ruled on
the-com p-etence- of the Authority ond malntainability of thiom ptaini
before the Authority under Section 31 of the Act'thire is, thus, no
o_ccosion to enter into the scope of submission oI the complaint under
Rule 28 and/or Rule 29 oJthe Rules of 2017.

24) The substantive provision oI the Act having been interpreaed by
the Supreme Court, the Rules hove to be 

-in 
tondem'with tie

subst rntive AcL

2.5) ln.light of_the pronouncement of the Supreme Court in the motter of
M/s Newtech Promoters (supro), the submission of the petitioner to awoit
outcome of.the^SLP liled agoinst the judgment in CWp No.38144 of 2018,
pqssed by this 

-Court, foils to impress upon us. The counsel represeni.ing tniparties very Iairly concede that the issue in question hos alreadyieen
decided by the Supreme Court The proyer made in the complaint as
extracled in the impugned orders by the Reol Estate ReOulotorv Authortv
Joll within the relief pertoining to refund of the oro*t: intirrrt o, ti"
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refund amount or directing payment of interest for detoyed delivery of
possessior. The power ofadjudication ond determinotion for the said relief
Is conferred upon the Regulotory Authority itsetf ond not upon the
Adjudicating Officer."

33. Hence, in view of the authoritative pronouncement of the Hon,ble Supreme

Court in the matter of M/s Newtech promoters and Developers private

Limited Vs State of U.P, and Ors, (supra), and the Division Bench of Hon,ble

Punjab and Haryana High Court in "Ramprastha promoter and Developers

PvL Ltd. Versus Union of lndia and others. (supra), the authority has the

jurisdiction to entertain a complaint seeking refund of the amount paid by

allottee alongwith interest at the prescribed rate.

F. Findings on the obiections raised by the respondent.

F.l Obiection regarding iurisdiction of the complaint w.r.t the
apartment buyer's agreement executed prior to coming into
force ofthe Act.

34. The respondent submitted that the complaint is neither maintainable nor

tenable and is liable to be outrightly dismissed as the apartment buyer,s

agreement was executed between the parties prior to the enactment of the

Act and the provision of the said Act cannot be applied retrospectively,

35. The authority is of the view that the provisions of the Act are quasi

retroactive to some extent in operation and would be applicable to the

agreements for sale entered into even prior to coming into operation of the

Act where the transaction are still in the process of completion. The Act

nowhere provides, nor can be so construed, that all previous agreements

would be re-written after coming into force of the Act. Therefore, the

provisions of the Act, rules and agreement have to be read and interpreted

harmoniously. However, if the Act has provided for dealing with certain

specific provisions/situation in a specific/particular manner, then that

situation will be dealt with in accordance with the Act and the rules after
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the date of coming into force of the Act and the rules. Numerous provisions
of the Act save the provisions of the agreements made between the buyers
and sellers. The said contention has been upheld in the landmark iudgment
of Neelkamal Realtors Suburban pvL Ltd, Vs, ll1t and others, (W,p 2737
o12017) decided on 06.12.2017 and which provides as under:

"119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the-agreement
for sale enured into by the promoter and the allottee prior to its
registration undet REM, Ilnder the provisions of RERA, the promoter is
given a facility to revise the dqte of completion of project and declore the
same under Section 4. The REM does not contemplate rewriting of
conlract between the lot purchoser and the promoter...

122. We hqve olreody discussed that above stated provisions of the RERA are
not retrospective in nature, They may to some extent be hoving o
retrooctive or quasi retroactive eJfect but then on thot ground the validity
of the provisions of REp(/ cannot be challenped. the porliament is
competent enough to legislate law hoving retrospective or retroocttve
elfect. A law can be even framed to alfect sibsisting / existing contractuol
rights between the parties in the larger public iiterest, We do not hove
any doubt in our mind th.qt the REP#. has been framed in the lorger public
interest after o thorough study and discussioi mode ot the highesit levet
by the Standing Committee and Select Committee, which submitted its
detailed reports.,,

36. Also, in appeal no. 173 of 2Ol9 titled as Magic Eye Developer pvt. Ltd. Vs.

lshwer Singh Dahiya, in order dated 77,lz.2}lg the Haryana Real Estate
Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesoid discussion, we ore of the considered
opinion thot the provisions of the Act ore quosi retroocti;e b some extent
in operqtion and will be opplicable to the agreements for sole entered
into even prior to coming into ooerotion ofthe Act wher; the tronsoction
ore still in the orocess of completion, Hence in case of deloy in the
offer/delivery of possession as per the terms and co;di o;s of the
ogreement for sole the allottee shall be entitled to the interest/d;layed
possession chorges on the reasonable rqte of interest as provided in Rule
15 of the rules ond one sided, unfoir and unreoionable rote of
compensotion mentioned in the agreement for sale is liable to bi
ignored."

37. The agreements are sacrosanct save and except for the provisions which
have been abrogated by the Act itself. Further, it is noted that the builder_
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buyer agreements have been executed in the manner that there is no scope

left to the allottee to negotiate any of the clauses contained therein.

Therefore, the authority is of the view that the charges payable under

various heads shall be payable as per the agreed terms and conditions of

the agreement subject to the condition that the same are in accordance with
the plans/permissions approved by the respective departments/competent

authorities and are not in contravention of any other Act, rules and

regulations made thereunder and are not unreasonable or exorbitant in

nature. Hence, in the light of above-mentioned reasons, the contention of
the respondent w.r.t. .iurisdiction stands rejected.

F,U Obiection regarding complainant is in breach of agreement for non-
invocation of arbitration

38. The respondent submitted that the complaint is not maintainable for the

reason that the agreement contains an arbitration clause which refers to

the dispute resolution mechanism to be adopted by the parties in the event

of any dispute and the same is reproduced below for the ready reference:

"35, Dispute Resolution by Arbitrqtion
"All or ony disputes qrising out or touching upon in relotion to the terms of thts
Agreement or its terminotion including the interpretation ond volidity of the
terms thereof ond the respective rights and obligotions of the porties sholl be
settled omicably by mutuql discussions failing which the some shq be settled
through reference to o sole Arbitrqtor to be oppointed by a resolution of the
Board of Directors of the Compony, whose decision shall be finol and binding
upon the parties. The allottee hereby confrms thot it shall have no objection to
the appointment of such sole Arbitrqtor even if the person so oppointed, is on
employee or Advocate of the Company or is otherwise connected to the
Conpony and the Allottee hereby occepts and qgrees that this alone sholl not
constitute a grouncl for chollenge to the independence or impartiolity of the
sqid sole Arbitrator to conduct the orbitrotion. The orbitrotion proceedings
sholl be governed by the Arbitrotion and Conciliation Act, 1996 or any
statutory omendments/ modiJications thereto ond sho be held ot the
Compony's offices or ot a locotion designated by the soid sole Arbitrotor in
Gurgaon. The lqnguage of the arbitrotion proceedings ond the Aword sholl be

Complaint No. 1570 of 2018
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in English. The company ond the ollottee will share the fees of the Arbitrator in
equal proportion".

39. The authority is of the opinion that the jurisdiction of the authority cannot
be fettered by the existence of an arbitration clause in the buyer,s
agreement as it may be noted that section 79 of the Act bars the jurisdiction
of civil courts about any matter which falls within the purview of this
authority, or the Real Estate Appellate Tribunal. Thus, the intention to
render such disputes as non-arbitrable seems to be clear. Also, section gg of
the Act says rhat the provisions of this Act shall be in addition to and not in
derogation of the provisions of any other law for the time being in force.

Further, the authority puts reliance on catena of .iudgments of the Hon,ble
Supreme Court, particularly in Nattonat Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2072) 2 SCC 506, wherein it has been held
that the remedies provided under the Consumer protection Act are in
addition to and not in derogation of the other laws in force, consequently
the authority would not be bound to refer parties to arbitration even if the
agreement between the parties had an arbitration clause.

40. Further, in Aftab Singh and ors, v. Emaar McF Land Ltd and ors,,

Consumer case no. 701 of 2075 decided on 13.07.2077, the National
Consumer Disputes Redressal Commission, New Delhi (NCDRC) has held
that the arbitration clause in agreements between the complainants and
builder could not circumscribe the jurisdiction of a consumer. The relevant
paras are reproduced below:

"49. Support to the above view is also lent by Section 79 of the recently enocted
Real Estate (Regulotion and Development) Act,20t6 (Jor'short,lhe Riot Estate
Act"). Section 79 of the said Act reods asfollowst

"79. Bqr of jurisdiction - No civil court sholl have jurisdiction to
entertain any suit or proceeding in respect of any mitter which the
Authority or the adjudicoting olficer or thi Appe ate Tribunal is
empowered by or under this Act to determine qnd no injunction
sholl be granted by any court or other outhority in respeit of any
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oction token or to be token in pursuonce ofany power conferred by
or under this Act.

It con thus, be seen that the soid provision expressly ousts the jurisdiction of the
Civil Court in respect of sny motter which the Reat Estote Regulatory Authority,
established under Sub-section (1) of Section 20 or the Adjudicating Officir,
qppointed under Sub-section (1) of Section 71 or the Real Estote Appellont
Tribunol estoblished under Section 43 of the Reol Estote Act, is empowered to
determine. Hence, in view of the binding dictum of the Hon,ble Supreme Court
in A. Ayyoswamy (supro), the mqtters/disputes, which the Authorities under the
Real Estote Act are empowered to decide, are non-qrbitrable, notwithstonding
on Arbitration Agreement between the parties to such matters, which, to o
lorge extent, ore similar to the disputes folting for resolution under the
Consumer AcL

'56, 
Cons"quently, we unhesitqtingly reject the orguments on beholf of the

Builder qnd hold that on Arbitration Clouse in the ofore-stoted kind af
Agreements between the Complainqnts ond the Builder connot circumscribe
the jurisdiction oI o Consumer Fora, notwithstonding the omendments mode Lo
Section I ofthe Arbitr7tion Act."

41. While considering the issue of maintainabiliry of a complaint before a

consumer forum/commission in the fact of an existing arbitration clause in

the builder buyer agreement, the Hon,ble Supreme Court in case titled as

M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no.2629_

30/2018 in civil appeal no. Z3S1Z-23S13 of ZOIT decided on

l0.tz.?OLA has upheld the aforesaid judgement of NCDRC and as provided

in Article 141 of the Constitution of India, the law declared by the Supreme

Court shall be binding on all courts within the territory of India and

accordingly, the authority is bound by the aforesaid view. The relevant para

ofthe ludgement passed by the Supreme Court is reproduced below:
"25. This Court in the series of judgments os noticed obove considered the
provisions of Consumer Protection Act, 1986 os well as Arbitrotion Act, 1996
qnd loid down thot complaint under Consumer protection Act being o speciol
remedy, despite there being an arbitration ogreement the proceedings before
Consumer Forum have to go on ond no error committed by Consumer Forum on
rejecting the opplicotion. There is reoson for not interjecting proceedings under
Consumer Protection Act on the strength on arbitrotioi agreement by Act,
1996. The remedy under Consumer protection Act is a remidy provided to a
consumer when there is o dekct in qny goods or services. The ciomplaint meons
a-ny ollegation in writing mode by o complainont hos also been exploined in
Section 2(c) of the Act. The remed! under the Consumer protectton Act is
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conJined to complaint by consumer as delined under the Act for dekct or
deliciencies coused by a service provider, ihe cheop ond o quiri ,"*idy ho,
been provided to the consumer which is the object ond purpisi of the Act as
noticed obove.,,

42. Therefore, in view of the above judgements and considering the provisions
of the Act, the authority is of the view that complainant is well within right
to seek a special remedy ava abre in a beneficial Act such as the consumer
Protection Act and REIiA Act, 2016 instead of going in for an arbitration.
Hence, we have no hesitation in holding that this authority has the requisite
jurisdiction to entertain the complaint and that the dispute does not require
to be referred to arbitration necessarily. In the light of the above-mentioned
reasons, the authority is of the view that the objection of the respondent
stands rejected.

G. Findings regarding reliefsought by the complainant.

(i) Direct the respondent to retund the sum of Rs. 1,92,40,93 Z/_ along
with interest @ l8olo per annum from the date when payments were
made till realization of the amount in full.

The complainant has booked the residential apartment in the proiect
named as 'The Corridors' situated at sector 67 A for a total sale
consideration of Rs. 1,9G,76,68g/-. The complainant was allotted the above-
mentioned unit vide allotment letter dated 07.0g.2013. Thereafter the
apartment buyer agreement was executed between the parties on
2t.04.2074.

Keeping in view the fact that the allottee complainant wishes to withdraw
from the project and demanding return of the amount received by the
promoter in respect of the unit with interest on failure of the promoter to
complete or inability to give possession of the unit in accordance with the
terms of agreement for sale or duly completed by the date specified therein.
The matter is covered under section 18(1J ofthe Act of 2016.

43.

44.
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are protected candidly. The buyer,s agreement lays down the terms that
govern the sale of different kinds of properties like residentials,

commercials etc. between the buyer and the builder. It is in the interest of
both the parties to have a well-drafted buyer,s agreement which would
thereby protect the rights of both the builder and buyer in the unfortunate
event of a dispute that may arise. It should be drafted in the simple and

unambiguous language which may be understood by a common man with
an ordinary educational background. It should contain a provision with
regard to stipulated time of delivery of possession of the apartment, plot or
building, as the case may be and the right of the buyer/allottee in case of
delay in possession of the unit. In pre-REM period it was a general practice

among the promoter/developer to invariably draft the terms of the

apartment buyer's agreement in a manner that benefited only the
promoter/developer. lt had arbitrary, unilateral, and unclear clauses that
either blatantly favoured the promoter/developer or gave them the benefit
ofdoubt because oFthe total absence ofclarity over the matter.

The respondent/ promoter has proposed to handover the possession of the
subject apartment within a period of 42 months from the date of approval

of building plans and/or fulfilment of the preconditions imposed

thereunder plus 180 days grace period for unforeseen delays beyond the
reasonable control of the company i.e., the respondent/promoter.

Further, in the present case, it is submitted by the respondent promoter
that the due date of possession should be calculated from the date of fire
scheme approval which was obtained on 27.71.2074, as it is the last ofthe
statutory approvals which forms a part of the preconditions.

Complaint No. 1570 of 2018

45. The buyer's agreement is a pivotal legal document which should ensure
that the rights and liabilities of both builder/promoter and buyer/allottee

46.

47.
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48. The authority has gone through the possession clause of the agreement in

the present matter. On a bare reading of the said clause of the agreement
reproduced above, it becomes clear that the possession in the present case

is linked to the "fulfilment of the preconditions,, which are so vague and
ambiguous in itseli Nowhere in the agreement, it has been defined that
fulfilment of which conditions forms a part of the pre_conditions, to which
the due date of possession is subjected to in the said possession clause. If
the said possession clause is read in entirety, the time period of handing
over possession is only a tentative period for completion of the
construction of the unit in question and the promoter is aiming to extend
this time period indefinitely on one eventuality or the other. Moreover, the
said clause is an inclusive clause wherein the ,,fulfilment of the
preconditions" has been mentioned for the timely delivery of the subject
apartment. It seems to be just a way to evade the liability towards the
timely delivery of the subject unit. According to the established principles of
law and natural justice when a certain glaring illegality or irregularity
comes to the notice of the adiudicator, the adiudicator can take cognizance

of the same and adiudicate upon it. The inclusion of such vague and
ambiguous types of clauses in the agreement which are totally arbitrary,
one sided and against the interests of the allottee must be ignored and
discarded in their totality. In the light of the above-mentioned reasons, the
authority is of the view that the date of sanction of building plans ought to
be taken as the date for determining the due date of possession of the unit
in question to the complainant. Accordingly, in the present matter the due
date of possession is calculated from the date of approval of building plans
i.e., 23.07.2073 which comes out t o be 23.01.2017.

Complaint No. 1570 of 2018
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49.

50.

Complaint No. 1570 of 2018

The due date of possession as per agreement for sale as mentioned in the
table above is 23.01.20U and there is delay of 1 years 9 months 2g days on

the date of filing of the complaint.

The occupation certificate /part occupation certificate of the
buildings/towers where allotted unit of the complainant is situated is

received after filing of application by the complainant for return of the
amount received by the promoter on failure of promoter to complete or
unable to give possession of the unit in accordance with the terms of the
agreement for sale or duly completed by the date specified therein. The

complainant-allottee has already wished to withdraw from the project and

the allottee has become entitled his right under section 19(4J ro claim the
refund of amount paid along with interest at prescribed rate from the
promoter as the promoter fails to comply or unable to give possession of
the unit in accordance with the terms of agreement for sale. Accordingly,

the promoter is liable to return the amount received by him from the
allottee in respect of that unit with interest at the prescribed rate. This is

'without prejudice to any other remedy available to the allottee including

compensation for which allottee may file an application for adjudging
compensation with the adjudicating officer under sections 71 & 72 read
with section 31[1) of the Act of 2 016.

51.. Further in the judgement ofthe Hon,ble Supreme Court of India in the cases

of Newtech Promoters and Developers private Limited Vs State of U.p.

and Ors, (supra) reiterated in case of M/s Sana Realtors private Limited
& other Vs Union of India & others SLp (Civil) No. 13005 of ZOZO

decided on L2.05.2022 itwas observed as under:

25. The unquolifred right of the allottee to seek refund referred
Under Section 1g(1)(a) ond Section 1g(4) of the Act is not dependent
on any contingencies or stipulations thereof. tt oppears thot the
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Iegisloture hos consciously provided this right of refund on demand
os an unconditionol obsolute right to the allottee, if the promoter
foils to give possession of the aportment, plot or building within the
time stipulated under the terms of the agreement regordless of
unforeseen events or stay orders of the Court/Tribunql, which is in
either woy not attributable to the allottee/home buyer, the
promoter is under qn obligotion to refund the amount on demand
with interest qt the rate prescribed by the State Government
including compensotion in the manner provided under the Act with
the proviso thot if the allottee does not wish to withdrow from the
project, he sholl be entitled for interest for the period of delay till
honding over possession ot the rate prescribed,

52. The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of ZOt6, or the rules and
regulations made thereunder or to the allottee as per agreement for sale

under section 11(aJ[aJ. The promoter has failed to complete or unable to
give possession of the unit in accordance with the terms of agreement for
sale or duly completed by the date specified therein. Accordingly, the
promoter is liable to the allottee, as the allottee wishes to withdraw from
the pro,ect, without prejudice to any other remedy available, to return the
amount received by him in respect

may be prescribed.

53. This is without preiudice to any other remedy available to the allottee
including compensation for which allottee may file an application for
adjudging compensation with the adjudicating officer under section 71 read
with section 31(1) of the Act of 2016.

of the unit with interest at such rate as

54. The authority hereby directs the promoter to return thq amount received
by him i.e., Rs. 7,93,88,432/- with interest at the rate of 70.600/o (the State
Bank of India highest marginal cost of lending rate (MCLR] applicable as on
date +20/o) as prescribed under rule 15

(Regulation and Development) Rules, 2017

of the Haryana Real Estate

from the date of each payment
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till the actual date of refund of the amount within the timelines provided in
rule 16 ofthe Haryana Rules 2017 ibid

(ii) Direct the respondent to pay a sum of Rs. 5,00,000/. to the
complainant towards undue hardship and injury, both physical and
mental caused due to the acts of omissions and commissions on the
part of respondent.

(iii) Direct the respondent to pay a sum of Rs. SS,000/_ to the
complainant towards the cost of litigation.

55. The complainant in the aforesaid relief is seeking relief w.r.t compensation.
Hon'ble Supreme Court of India in civil appeal nos. 6745_6249 of 2021,
titled as M/s Newtech promoters and Developers pvt. Ltd. V/s State of
UP & Ors. (Decided o\ l1.lT.ZOZl), has held that an allottee is entitted to
claim compensation under section s LZ, 74, lg and section 19 which is to be
decided by the adjudicating officer as per section 71 and the quantum of
compensation shall be adjudged by the adjudicating officer having due
regard to the factors mentioned in section 72. The adjudicating officer has

exclusive jurisdiction to deal with the complaints in respect of
compensation. Therefore, the complainant is advised to approach the
adjudicating officer for seeking the relief of compensation.

H. Directions ofthe authority: -

56. Hence, the authority hereby passes this order and issue the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the functions entrusted to the authoritv
under sec 34(0 of the Act:-

i. The respondent/promoter is directed to refund the amount received
by him from the complainant with interest at the rate of 10.60% as

prescribed under rule 15 of the Haryana Real Estate (Regulation and
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Development) Rules, 2017 from the date of eac

actual date of refund of the amount.

A period of 90 days is given to the respondent

directions given in this order and failing which

would follou
iii. The respondent is further directed not to

amount along with interest thereon to the comp

any transfer is initiated with respect to subject

shall be first utilized for clearing dues of allottee_co

57. Complaint stands disposed of.

58. File be consigned to the registry.

any third-party
rights against the subject unit before full realiza on of the paid-up

n.

payment till the

comply with the

consequences

nant, and even il
it, the receivables

plainant.
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