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HARERA
GURUGRAM Complaint No. 951 of 202 2

2.

under the provision of the Act or the rules

and regulations made there under or to the allottees as per the agreement

for sale executed inter se.

Unit and proiect related details

The parliculars of the project, the details of sale consideration, tlhe amount

paid by fhe complainants, date of proposed handing over the possession

and delay period, if any, have been detailed in the following tabular form:

s. N. Particulars Details
.1.

Name and location of the
project

"xpressions" at sector BBEi Gurgaon,
Haryana

2. Date ofbooking 11,.04.20L6 (Page 15 of compliant)

3. Date of buyer agreement 22.05.20t5 [page 25 of complaint)

4. Plot no. HSG-028, H-24, Top level (Page 28 of
complaint)

5. Possession clause 13. Schedule for possession of the said
residential lloor

The Developer based on its present plans ond
estimates and subject to all just:. exceptions,
contemplotes to complete con:itruction of
the said unit within a period o1r 48 months
from the date of executiun of this
Agreement unless there shall be delay or
there shall be failure due to reosons
mentioned in this ogreement or o'ue to foilure
ofbuyer(s) to poy in time che price ofthe soid
commerciol unit along with all o,ther charges
and dues in accordance wich the schedule of
payments.........
(Emphosis supplied)

6. Due date of possession 22.tl.2020

[Due date of possession calcr.rlatecl fronr
the date of BBA + 6 months grace period
in view of covid 191

7. Total sale consideration Rs. 81 ,64,153 /- as per SiOA dated
05.08.2022 (page 26 of replyJ
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HARERA
GURUGRAIV Complaint No. 957 of 2022

B.

3.

Facts of the complaint:

That the complainants booked a flat, bearing no, HSG-O2B,plot rro.-21,

ST.H-24, top level and having a super area of 13 50 sq. ft., in the said prroiect.

In furtherance of which an application form dated 11.04.2016 was

endorsed between M/s Vatika Ltd. and the complainants anrlin lieu of

which the complainants advanced an amount to the tune of Rs.2,00,000/-

as token money in respect ofbooking the said flat.

That on 22.05.2076, a builder buyer agreement was executed betwe,en the

parties wherein it was concurred that the said unit would be bought for a

sale consideration of Rs. 81,79,513/-. Further, it was promised to the

complainants that the possession of the said flat would be provirled rvithin

48 months and same was also consolidated in the said builder buyer's

agreement. They paid the rest of the consideration i.e. Rs.It),37,842/-

through different transactions.

That as per clause 13 ofa builder buyer agreement, the respondent rvas to

handover the possession within a period of 48 months from the date of

signing of the agreemenL However, till date no possession or allotment

letter whatsoever has been handed over to the complainants. It is also

pertinent to mention that the construction of the said flat is st1ll onLgoing

and would take almost another 4-5 years to get completed.

That a legal notice dated 04.09.2021 demanding refund of the amount of

the said flat along-with the delayed interest was sent to the respondent but

5.

6.

o Amount paid by the
complainants

Rs. 20,37 ,842 / - as per ISOA dated
05.08.2022 (page26 of reply.l

9. Occupation certificate Not obtained

10. Offer of possession Not offered

1L. Legal notice 04.09.2021(page 68 of complainr)
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ffiHARERA
#"GuRUGRntrl Complaint No. 951 of 2022

till date it has neither responded to the

Iegal notice nor has handed over the possession to the compl;rinarLts. To

the utter dismay of the complainants and despite remittance of aLlmost

350/o of the consideration, it has failed to offer them in posses:sion of the

flat and thus, infringed the builder buyer agreement.

Relief sought by the complainants:

'lhe complainants have sought following relief(s):

i. Direct the respondent to refund of Rs. 20,37,8 42 /- alongwil.h pendent

lite interest @ 240/o per annum from the due date of payment till the

date of actual payment, in favour of the complainants.

Reply by respondent:

That the complainants herein, have failed to provide the correct/contplete

facts and the same are reproduced hereunder for proper adjurlication of

the present matter. The complainant are raising false, frivolous,

misleading and baseless allegations against the respondent with an intent

to make unlawful gains.

That on 22.05.2016, a builder buyer agreement was executed betweren the

parties wherein, the floor bearing no. HSG-028-Pocket-11-2, top level,

2BR, admeasuring to 1350 sq. ft. was allotted to the complainants; for a

total sale consideration of Rs. 81,79,5131- in the project. It is imperal-ive to

bring to the attention of the authority that as per the agreemenr: so srigned

and acknowledged by them, the possession of the said unit was proposed

to be handed over within a period of 48 months from the date ol'exer:ution

of the agreement unless, there shall be delay or failure due to reasons

mentioned in clauses or failure of allottees to pay in time the price of the

said unit along with other charges.

D.

8.

9.
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#.. eunuennrrr complaint No.951 of 2022

That the complainants being the

habitual defaulter in terms of payment failed to adhere to thre par,,ment

plan and violated the terms and conditions embodied under clause 7 of

agreement. It is to be noted that the complainants merely paid :rn arnount

of Rs. 20,37,842f - toward,s the total agreed sale consideration and still a

substantial amount of money is due and payable by them.

That the complaint is filed by complainants on baseless and absurd

grounds, It is clearly mentioned under clause 16 of the agreement that in

case of any unforeseen circumstances faced by respondent in the mid-way

of development of the subject project, then extension time wouLld be

granted for the completion of the project. It is pertinent to mention, that

the complainants in the aforesaid clause so signed and acknowlerdged,

agreed that they would not be entitled for any amount of compensation for

such extension caused either due to any act or notice or notification issued

by the government or public or competent authority.

That subsequent to the booking and the signing of the agreermerrt, the

company was facing umpteen roadblocks in constru(:tion and

development works in projects in its licensed lands comprised of the

township owing to the initiation of the unexpected introduction of a new

National Highway being NH 352W proposed to run through the,proiect of

the respondent. Initially, HUDA has to develop the major sector roads for

the connectivity of the projects on the licensed land. But no de,relopment

for the connectivity and movement across the sectors, for ingress or egress

was done by HUDA for long time. Later on, due to the change in the ntaster

plan for the development of Gurugram, the Haryana government dercided

to make an alternate highway passing through between sector 87 and

sector BB. Further, Haryana Government transferred the lancl falling in

7!.

12.
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sector 87, 88 and others sectors to GMDA

for constructing new highway. Thereafter, in a process of developing the

said highway 352w, the land was uplifted by 4 to 5 mtrs. It is pertinent ro
note that respondent has already laid down its facilities be,fore such

upliftment. As a result, respondent is constrained to uplift the prolect land

and re-align the facilities. Thereafter, GMDA handed over the prosserssion

of the land properties/land falling in NH 352 w to NHAI for construction

and development of NH 352 w. All this process caused considerrable

amount of delay and thus hampered the project with circumstances rvhich

are beyond the control and ambit ofdeveloper and which also contributed

to the inevitable change in the layout plans.

That the respondent is committed to complete the developm,3nt of the

project and deliver the units of the allottees as per the terms; ancl

conditions of the BBA. It is pertinent to apprise to the authority that the

developmental work of the said project was slightly decelerated due to the

reasons beyond its control such as due to the impact of Good an,l Services

Act,2077 which came into force after the effect of demonetisation in last

quarter of 2016 stretching its adverse effect in various industrial,

construction, business area even in 2019. The respondent also had to

undergo huge obstacle due to effect of demonetizat:ion and

implementation of the GST.

Apart from the above, the progress of the construction of the project was

also affected due to various other unforeseen circumstances such as:

o. Unexpected introduction of a new National Highway being NH 352 W (heretn "NI!
352 W') proposed to run through the project of the Respondent. Ilnder th,is new
development NH 352 W was initiolly supposed to be developed as sector roods by
Haryana Urban Development Authority (HUDA) which took around 3 yeors in
completing the land acquisition process.

14.
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b. The Haryana Government in alliance with
the Town and country pronning Deportment in exercise of power vested under
section 45 (1) of Gurugram Metropolitan Development Authority Act, 2'012 (GMDA
Act) vide its Notificotion doted 11.04.2019 makes tronsfer scheme for trons,rerring
the properties foiling within the ambit of NH 3s2 w ocquired by the LluDA to GMDA

J'or development ond construction ol N H 352 W.

c. The GMDA vide its letter daled 08.09.2020 had handed over of possession ,cf said
properties for construction and development of NH 352 w to the NHAI. This is
showing thot still the construction of Nl-l 352 w is under process resulring in
unwonted delay in completion of project.

d. F'urther, initiolly, when HIIDA had acquired the sector road and starL:ed its
construction, an orea by 4 to 5 metres was uplifted. tsefore stort of the acquisition
and construction process, the respondent had alreody taid down Lhe servtces
occording to the earlier sector road levels, however due Lo upliftment cuused by the
LIUDA in NLt 352 w the company has been constrqined to raise ond uptift th() same
within the project, which not only result in deferment of construction oJ'project but
olso ottract costing to the respondent.

e. Re-routing of High-Tension lines passing through the lands resulting in inevitable
change in the layout plans.

15. Despite, after such obstacles in the construction activities and before the

normalcy could resume, the entire nation was hit by the'"vorld lt,ith covid-

19 pandemic. Therefore, it is safely concluded that the said detay in the

seamless execution of the project was due to genuine forcer majeure

circumstances and the period be excluded while computing the detay. 0n

24.03.2020, the government of India ordered a complete lockdc,wn in the

country for an initial period of 21 days which started on 2li.03.i2020.

Subsequently, the Ministry of Home Affairs, GOI further externderl the

lockdown from time to time and till date the same conttnued in sorne or

the other form to curb the pandemic. In pursuant to the issuance of

advisory by the GOI vide office memorandum dated 13.05.2020 regarding

extension of registrations of real estate projects under the provisions of

the RERA Act,2016 due to force majeure, the authority has also extended

the registration and completion date by 6 months for all rr:al e:state

FageT of 14
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projects whose registration or

completion date expired and or was supposed to expire on or after

25.03.2020.

Despite, above stated obstructions, the nation was yet again hit bry the

second wave of covid-19 pandemic and again all the activities in the real

estate sector were forced to stop. It is pertinent to mention, that

considering the wide spread of covid-19, firstly, night curfew was imposed

followed by weekend curfew and then complete curfew. The period during

from 12.04.2021 ro 24.07.2021, each and every activity including the

construction activities effected. It is further imperative to mention h.erein

that Section 18 read with Section L9 of Act,2016 and rule 15 read with

rule 16 of rules provide for the right of the allottee to demand relund along

with interest and compensation only on failure of the promoter to offer

possession in accordance with the agreement to sale duly completed by

the date specified therein.

I'lence, the present complaint under reply is liable to be dismissed with

cost for wasting the precior"rs time and resources of the authority.'lhe

present complaint is an utter abuse of the process of law aLnd hence

deserves to be dismissed.

Copies of all the relevant documents have been filed and placed ,cn rercord.

Their authenticity is not in dispute. Hence, the complaint can be decided

on the basis of these undisputed documents and submissions made try the

parties.

17.

18.

E. furisdiction of the authority:
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HARERA
GURUGRAM Complaint No. 951 of 2022

19. The authority observes that it has

territorial as well as subject matter jurisdiction to adjudicate t:he present

complaint for the reasons given below.

E. I Territorial jurisdiction

As per notification no. 1/92 /2017 -ITCP dated 1.4.1.2.2017 issued by Town

and Country Planning Department, the jurisdiction of Rr:al .Estate

Regulatory Authority, Gurugram shall be entire Gurugram Disl.rict for all

purpose with offices situated in Gurugram. In the present case, t.he project

in question is situated within the planning area of Gurugra.m district.

Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.

E. Il Subject matter jurisdiction

Section 11[ )(aJ of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section t1(4)(a) is

reproduced as hereunder:

Section fi@)(a)

Be responsible for all obligations, responsibilities and functions untler the
provisions of this Act or the rules and regulations made thereunder or to the
allottees as per the agreementfor sale, or to the associotion of alloctees., as the
case moy be, till the conveyance of all the apartments, plots or buildings, a,s

the cose may be, to the ollottees, or the common areas to the associotion of
allottees or the competent outhority, as the cose moy be;

Section 34-Functions of the Authority:

344 ofthe Act provides to ensure compliance ofthe obligations cost upon the
promoters, the allottees and the real estote agents under this Act and the rules
ond regulations mode thereunder.

So, [n view of the provisions of the Act quoted above, the authorirty has

complete jurisdiction to decide the complaint regarding non-compliance

Page 9 of 14
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of obli{ations by the promoter

leaving gside compensation which

Complaint No. 951 of 202 2

F.

22.

is to be decided by the ad.judicating

officer if pursued by the complainants at a later stage.

Findings on the objections raised by the respondent.

F. I Obiection w,r.t. force maieure

It is contended on' behalf of respondent/builder that due to various

circumstances beyond its control, it could not speed up the consr:ruction of

the project, resulting in its delay such as various orders passed b), NGT

Hon'ble Supreme Court, introduction of new highway being J\H-3t52W,

transferring the land acquired for it by HUDA to GMDA, then handing over

to NHAI and re-routing of high-tension lines passing through the l;rnd of

the project. But all the pleas advanced in this regard are devoirl of merit.

The passing of various orders to control pollution in the NCR-region

during the month of November is an annual feature and the respondent

should have taken the same into consideration before fixing the due date.

Similarly, the various orders passed by other authorities cannot be taken

as an excuse for delay.

It is observed that the respondent was liable to complete the co nstruction

of the project and the possession of the said unit was to be hand,:d over by

22.05.2020 and is claiming benefit of lockdown amid covid -19. In view of

notification no.9l3-2020 dated26.05.2020, the authority has allowed six

months relaxation due to covid-19 and thus with same relaxati,cn, even if

due date for this project is considered as 22.05.02020 + ti months,

possession is to be handed over by 22.11.2020 but the respondent has

failed to handover possession even within this extended period. Moreover,

the occupation certificate /part 0C is not yet obtained by the rr:spondent

from the competent authority.

L5,
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G. Entitlement of the complainants

refund:

Complaint No.957 of 2022

for

G.1 Direct the respondent to refund of Rs. 20,37,8 42 / - alongwitl[ pendent
lite interest @ 24o/o per annum from the due date of paymernt till the
date of actual payment, in favour of the complainants.

20. The complainants booked a flat, bearing no, HSG-028, plot no.-2 1, ST.H-24,

top level and having a super area of L350 sq. ft., in the said project. In

furtherance an application form dated 11.04.2016 was endorsed between

M/s Vatika Ltd. and the complainants and in lieu of which they advanced

an amount to the tune of Rs. 2,00,000/- as token money in respect of

booking the said flat. 0n 22.05.2016, a builder buyer agreement was

executed be&veen the parties wherein it was concurred that th,e said unit

would be bought for a sale consideration of Rs. 81,79,51,3 /-. Further, it was

promised to the complainant's that the possession of the said flat would be

provided within 48 months and same was also consolidated in thr: said

builder buyer's agreement. The complainants paid the rest of the

consideration i.e. Rs.18,37,842/- through different transactionsi.

The respondent stated in reply that the complainants being the habitual

defaulter in terms of payment has failed to adhere to the paymerLt plan and

violated the terms and conditions embodied under clause 7 of agreement.

Itis to be noted that the complainants merely paid an amount rcf Rs.

20,37,842/- towards the total agreed sale consideration and s;till a

substantial amount of money is due and payable.

Keeping in view the fact that the allottee/complainants wish to withrdraw

from the project and demanding return of the amount receiv'ed bry the

promoter in respect of the unit with interest on failure of the promoter to

complete or inability to give possession of the unit in accordance with the

21..

22.
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24.

HARERA
GUl?UGRAN/I Complaint No. 951 of 2022

terms of agreement for sale or duly

completed by the date specified therein, the matter is covered under

section 18(1) ofthe Actof2016.

The due date of possession as per agreement for sale as mentioned in the

table above is 22.11.2020 and there is delay of 1. year 3 monlhs and 1,7

days on the date of filing of the complaint.

The occupation certificate/completion certificate of the project where the

unit is situated has still not been obtained by the respondent/prornoter.

The authority is of the view that the allottee cannot be expected to wait

endlessly for taking possession of the allotted unit and as observed by

Hon'ble Supreme Court of India in lreo Grace Reqltech pvt. Ltd. Vs.

Abhishek Khannq & Ors., civil appeal no. 57BS of 2079, decided on

11.07.2021t

".... The occupation certif cqte is not availoble even as on date, wtiich
clearly omounts to deficiency of service. The allottees cannot be mode to
woit indefinitely for possession of the apartments allotted to tl1em, nor con
they be bound to take the apartments in Phase 1 of the project......."

Further in the judgement of the Hon'ble Supreme Court of India jn the

cases of Newfech Promoters and Developers Private Limited lls State of

U.P. and ORS. 2027-2022,RCR(c ), 357 and reiterated in case o.f M/s

Sana Realtors Private Limited & other Vs Union of India & o'thers SLP

(Civil) No. 73005 of 2020 decided on 12.05.2022. Ir was observed t.har :

"25. The unqualified right of the ollottee to seek refund referred Under
Section 18(1)(a) and Section 19(4) of the Act is not dependent on any
contingencies or stipulations thereof. It oppeors thot the legisloture hos
consciously provided this right of refund on demqnd os an unconditic,nal
obsolute right to the allottee, if the promoter foils to give possession oJ the

25.
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apartment, plot or building within the
time stipulated under the terms of the agreement regordless of unfore:.een
events or stay orders of the Court/Tribunal, which is in either woy not
attributable to the allottee/home buyer, the promoter is under on
obligation to refund the omount on demand with interest at the rote
prescribed by the Stote Government including compensation in the manner
provided under the Actwith the proviso thot if the allottee does notwish to
withdraw from the project, he shal be entitred for interest for the period of
deloy till handing over possession at the rote prescribed.',

The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 201.6 or the rule:; and

regulations made thereunder or to the allottee as per agreement for sale

under section 11(aJ[a). The promoter has failed to complete or unable to

give possession of the unit in accordance with the terms of agreement for

sale or duly completed by the date specified therein. Accordingl;2, the

promoter is liable to the allottees as they wish to withdraw frorn the

project, without prejudice to any other remedy available, to return the

amount received by him in respect of the unit with interest at such rate as

may be prescribed.

The authority hereby directs the promoter to return to the corrrplainants

theamountreceivedi.e.Rs.20,37,B42/-withinterestattherate <tf 1,0.25o/o

(the State Bank of India highest marginal cost of lending rate (MCLR)

applicable as on date +20/o) as prescribed under rule 1S of th€, Haryana

Real Estate fRegulation and Development) Rules, 20i,7 from ttre darte of

each payment till the actual date of refund of the amount ltrithin the

timelines provided in rule 16 of the Haryana Rules 2Ol7 ibid,

27.

H. Directions of the authority:
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30.

Haryana Real Estate
Memb,3r

Authority, Gurugram

\,1.1 - 2;.--'>
(Vijay Kumar Goyal)


