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M/s Vatika Limited
Office: Vatika Triangle, 4th Floor, Sushant Lok, PH-1,

BIock-A,Mehrauli-GurugramRoad,Gurugram-122002 Res;rondent

Complaint No. 4029 of 2019

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no, 4029 of?ltL9
Date of filing complaint: tt.o9.2ctl9
First date ofhearing: 13.r11.2019

Date of decision 02.1t2.2022

R.ohit Chadha
R/o: Plot no. 285, Sector 14, Gurugram, Haryana Complainant

ll{ember

lMember

CORAM:

Shri Vijay Kumar Goyal

Shri Sanjeev Kumar Arora

APPEARANCE:

Sh. B.L. Jangra Advocate

Sh. Mukul Kumar SanwariYa

ORDER

:'r..

The present complaint has,been filed by the complainant/allottee under

section 31 of the Real Estate (Regulation and Development) Act,2016 (in

short, the Act) read with rule 29 of the Haryana Real Estate (.Regulation

and Development) Rules, 2017 (in short, the Rules) for violatiorr of section

11(a)(a) of the Actwherein it is inter alia prescribed that ther promoter

shall be responsible for all obligations, responsibilities and functions

under the provision of the Act or the rules and regulations nnade there

under or to the allottees as per the agreement for sale executedl inter se.

Unit and proiect related details

Advocate for the comPlainant

Advocate for the resPondent

1.
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;rpl"t', NI" 40r, "tlqt

Theparticularsoftheproiect,thedetailsofsaleconsideration'theamount

paid by the complainant, date of proposed handing over the possession

ff"git,...a ,Ia. no 27l of 2017 dated

09.10.2017 valid uPto 08'10'2C22

:o.o:.zoro, 30.05.2016, 20.02.2018

lpage 23'25 of rePlY)

BBA not executed

Due date of Possession 30.03.2019

Fortune lnfrastructure and Ors' vs'

Trevor D'Lima and Ors' (72'03'2018 '
SC); MANU/SC/0253/20lilobserved
thu,t "o Prrton cannol be made to wait

indeJiniiely for the possession of the flats
atlotted ti tnem and they are entitled to

seek the refund of the amount paid by

them, along with ciompensation Although

*" or, ,rlorc of the fact that when there

was no delivery period stipulated in

the agreemenl a reasonab'le time h.as
'to 

b,r" tokun into considerqtion' ln the

n cts a n d ci ryqm ;!g4 c 9s gf t!];] q]-9, q

and delay period, if any, have been detailed in the following tabular form:

"Vatika ExPress CitY" at sectol'

BBB, Gurgaon, HarYana
[ame and location of the

project
neiiclentlal Plotted colonYNature of the Project
9.548 acres
g+ of iol,l auted 31.10.2013 valid upto

Project area

D'ICP license no.

M/s M"t"i", D"velopers Pvt' l'td' & 20
Name of licensee

REM Registered/ not

Unit no. TrSt*;;;H-33, btock no pocket Il-

2-Top Level (Page no.26 ofcornplaint)

927 .09 sq. fr.

fPage no. 26 ol comPlaint)
Unit area admeasuring

ig lzzots tpage 3 of comPlaint)
Date of application

Lett". *...t execution of

Date of builder buYer

agreement
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B.

3.

HARERA
GURUGRAM

Complaint No. 4029 of 20L9

Facts of the comPlaint:

That the complainant booked a residential unit no' 27' in street no' tl-23'

on Pocket-H-2-Top Level, in sector-B8B having carpet area of9217'09t sq ft'

by paying booking amount of Rs' 2,00,00 O l- on 29'122015 of vrhiclh total

price of Rs,80,03,011 .751'inthe said project of the respondent'

That the respondent never executed agreement for sale but it continued

raising many demand without signing the agreement to sale rvhich werc

paid by the complainant' It is pertittent to mention here that the

complainant never defaulted in paying the instalments as denland raised

4.

ii*, purioa o7 3 Years would hove been 
,

reasonable for comPletion of the 
,

contact. I

In view of the above-mentioned 
l

reasoning, the date of letter for 
I

execution of BBA, ought to be'raken as

the date for calculating due date of

possession. Therefore' the due date of

handing over of the possession of the

unit comes out to be 30.03.2019

13. Total sale consideration lls.80,70,511/- [as Per S0A dated

21.05.2021, annexure I1-3, pal3e 2i3 of

replyl

Basic sale Price

a,"*,t,t Paa bY the

complainant till August

2016

Rs. 71.,34,108/- [as Per SOA cl'ateo

'21.05.2021, annexure lt-3, Page 2B of

IePIYI 
--1*. t'+al isU - [as Per SC'A dated

21.05,2021, annexure R-3, Page 28 of

gpryl -Not obtained

14.

15. Occupation certin.u,q _
lOffer of possesltol_ _
Notice for termination

I L"tter for cancellation of

I allotment letter cum
I

I recovery notice

L6. Not offered

o4.of .zotg lanrrcxure n+, P1'ge-t ot

com plaint)

ZLtO.nZO (annexure R5, Page !i2 of

complai nt)

t7.

18.
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#* eunuennrrrr Complaint No. 4029 of 2019

by the respondent. FIowever, the respondent never connmenced

construction rvorl< as promiscd nor canre for signing buildr:r buyer

agreement till February 2018.

That as per representation made by the respondent at the time of'booking

of unit the said physical possession of the unit was to be handerl over to

the complainant within 24 months from the date of booking but lailecl. He

came to know that it had filed declaration in authority to complete by

05.1.0.2022. The complainant has been regular to ask, after February 2i018

to cancel the allotment of unit and refund the sale consideration of R:;. 16

Iacs.

That on 15.12.201,8, the respondent sent an agreement to sell without

inserting the date of possession and it was orally stated by the rer;pondent

that the possession was to be handed over in year 2022.

That despite regular follow up by the complainant, it neither cancellecl nor

refund the sale consideration amount of Rs. 16 lacs. I'herefore, the

complainant is left with no other efficacious remedy available excr:pt to file

the present complaint before the authority seeking refund cf money

invested along with penalty and interest charges for willful Lrreach of

contract.

Relief sought by the complainant:

The complainant has sought following relief[sJ:

i. Direct the respondent

complainant for violation

to refund the alnount paid by the

of section 18[1)(a) of the Act, 2016.

ii. Paymentofinterestto the complainantasperthe RERArurlesliom

the booking of unit no.27 in the said project

Reply by respondent:

P;rge 4 of 11



I

ffiHARERA
#" eunuennr,l Complaint No. 4029 of 2019

That the complaint filed by the complainant before the authoritlr besides

being misconceived and erroneous, is untenable in the eyes of law and

liable to be rejected. The complainant has misdirected himself in filing the

above captioned complaint before this authority as the reliefs being

claimed by the complainant cannot be said to even fall within ther realm of

jurisdictiqn of this authority. It would be pertinent to make refr:rence to

some of the provisions of the Act 2016 and the Rules, 2017 ma,Ce by the

Government of Haryana in exercise ofpowers conferred by sub-section-1

read with sub-section-2 of section'84 of 2016 Act. Section il1 of act

provides for filing of complaints with this authority or the adjudicating

officer, sub-section [1) thereofprovides that any aggrieved person may file

a complaint with the authority or the adjudicating officer, as the case may

be, for any violation or contravention of the provisions of 2016 ,{ct o r the

rules and regulations made there under against any promoter, erllottee or

real estate agent, as the case may be. Sub-section (2) provide:; that the

form, manner and fees for filing complaint under sub-section (1) shall be

such as may be prescribed. Rule 28 of 2017 rules provides for filing oi

complaint with this authority, in reference to Section 3\ of 201(' Act Sub-

clause (1) inter alia, provides that any aggrieved person nray file a

complaint with the authority for any violation of the provision ol'2016 Act

or the rule and regulations macle there under, save as those proved to be

adjudicated by the adjudication officer, in Form cllA. Significantly,

reference to the authority, which is this authority in the present case and

before the "adjudicating officer", is separate and distinct "adiudicating

officer,,has been defined under section 2(aJ to mean the adjudir:ating

officer appointed under sub-section (1) of the section 71, whereas the

"authority" has been defined under section 2[1) to mean the Fi.eal ]lstate

Regulatory Authority, established under sub-section [1) of section 20'

Page 5 of 11
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Apparently, under section 71 the adjudicating officer shall be appointed by

the authority in consultation with the appropriate Government for the

purpose of adjudging compensation under section s 72, 1.4,18 arrd section

19 ofthe 2016 Act and for holding an enquiry in the prescribed rnanner. A

reference may also be made to section 72,which provides for factors to be

deliberated and taken into account by the adjudicating offir:er while

adjudging the quantum ofcompensation and interest, as the case may be,

under section 71 of 201,6 Act. It would be pertinent to make reference to

section 1,8 of 2076 Act. which inter-alia, provides for compensattLon.

That the complainant is not an allottee within the meaning of Act as 1.here

is no builder buyer agreement or agreement for sale. Thus, the comprlaint

should be dismissed on this sole ground.

lt is submitted that the complainant failed to fulfil the obligationrs tourards

the payment. The complainant made the payment of only Rs. 1,4,84,457 /-
till August 2016 or,rt of total sale consideration of Rs. 80,03,011.75,/- i.e.

180/o ofthe total sale consideration. tle had been sent several rentinders to

make the amount due against him. However, the reminders o[ the

respondent fell on deaf ears of the complainant and he did not turn tr: pay

outstanding amount. As such, it is clear that since the boc,king, the

complainant has sole intention to harass the respondent so as tr: demand

for extra money in future.

That the complainant failed to remit the due instalments amount, even

after several requests and reminders of the respondent. The notice ol

termination had been served on the complainant vide letter dated

04.07.2018 wherein he had been informed that the allotment of hi:; unit

would be cancelled, if he fails to pay the outstanding amount against him

in 7 days from the issuance of said letter. lt is pertinent to mentiort that

t2.
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HARERA
GURUGI?AM Complaint No. 4029 of 2079

pre-termination notice had also been served on the complairlant vide

email date 15.09.2020 so as to give him last opportunity to clear the

outstanding dues. However the complainant did not turn tc, pa)/ the

outstanding and lrence on 21.1,0.2020, the respondent cancellecl the

booking of the complainant.

Copies ofall the relevant documents have been filed and placed on record.

Their authenticity is not in dispute. Hence, the complaint can be der:idcd

on the basis of these undisputed documents and submission ma.de by the

parties.

)urisdiction of the authority:

The plea ofthe respondents regarding rejection ofcomplaint on ground of

jurisdiction stands rejected. The authority observes that it has territorial

as well as subject matter jurisdiction to adiudicate the present r:omplaint

for the reasons given below.

E. I Territorial jurisdiction

As per notification no. 119212017 -1TCP dated 14.1,2.2017 issued by'f own

and Country Plannir.rg I)epartment, the jurisdiction of Real [istate

Regulatory Authority, Gurttgram shall be entire Gurugram District fbr all

purpose with offices situated in Gurugram. In the present case, the pr:o1ect

in question is situated within the planning area of Gurugrarn dirstrict.

Therefore, this authority has complete territorial jurisdiction to deat with

the present complaint.

E. Il Subject matter jurisdiction

Section t1(+)(al of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section I1(4'l(a) is

reproduced as hereunder:

E.

L4.
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Sectlon fi@)(a)

Be responsible for all obligations, responsibilities and functions undetr the
provigions of this Act or the rules and regulations mode thereunder or to the
allottees as per the agreementfor sale, or to the associotion ofallottees, os the
case rnay be, till the conveyance of all the apartments, plots or buildin.gs, as
the cqse may be, to the allottees, or the common oreos to the associat,ion ol'
allottees or the competent authority, as the case may be;

Section 34-Functions of the Authority:

344 ofthe Act provides to ensure complionce ofthe obligotions cost upon the
promoters, the ollottees and the reol estate ogents under this Act ond the rules
ond regulations mode thereu nder.

So, itr view of the provisions of the Act quoted above, the authroritv has

complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainanl. at a later

stage.

F. Entitlement of the complainants for refund:

F.1 Direct the respondent to refund the amount paid by the comrplainant
to the respondent for violation of section 18(1)(a) of the Act, 20'16.

F. 2 Payment of interest to the complainant as per the RERA rules from
the booking of unit no.27 in the said proiect.

15. The complainant booked a unit on 29. '12.2015, for a total sale

consideration of Rs. 80,70,511/- against which he paid an amount of Ils.

14,87,457 l- till August 201,6. A buyers' agreement was not executed

betw'een the parties. The respondent sent letters for execution the buyers'

agreement on 30.03.2016, 30.05.2016, 20.02.2018 respectively but the

same was not executed betlveen the parties.0n 04.07.2018, the

respondent sent a notice for termination of the allotted urLit to the

complainant and thereafter, it issued a cancellation letter of allottedi unit

dated 21.10.2020. lt is pertinent to mention here that the due date ol

possession was 30.03.2019 and the complainant filed complainr: afterr the

Page I <.rf 11
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due date i.e., 11.09.2019. After filing the complaint, the resporrdent

cancelled the unit of allottee for not making paying outstanding dues. lt is

not disputed that the respondent has not received the OC ofthe prroject till

date. Thus, the said cancellation by the respondent is not valid in eyes of

law and the complaint falls within the ambit of the section 1B(1J of the Act.

The due date of possession as per allotment letter as ntentioned in the

table above is 30.03.2019 and there is delay of 5 months and 1lZ dalzs on

the date of filing of the complaint.

The AR has confirmed that the occupation certificate/compl,etion

certificate of the project where the unit is situated has still not been

obtained by the respondent/promoter. The authority is of the view that

the allottee cannot be expected to wait endlessly for taking possessi,cn of

the allotted unit and as observed by Hon'ble Supreme Court of lnclia in lreo

Grqce Realtech PvL Ltd. Vs. Abhishek Khannq & Ors., civil appeol no.

5785 of 2079, decided on 17.01.202|t

".... The occupation certificote is not available even os on dote, which cleorly amounts to
deficiency of service. I'he allottees cannot be made to wait indefinitely for possession ol
the oTtartments allotted to them, nor can they be bound to toke the apartments in Phase
1 of the project......."

Further in the judgement of the Hon'ble Supreme Court of India ir.r the

cases of Newf ech Promoters ond Developers Privqte Limited Vs State of

U.P. and Ors. 2027-2022(1)RCR(c ),357 reiterated in case of tvl/s .9ana

Reqltors Private Limited & other Vs Union of India & others SLP (llivil)

No.13005 of 2020 decided on 12,05.2022. It was observed that:

"25. The unqualiJied right oJ'the allottee to seek refund referred llnder
Section 18(1)(a) ond Section 19(4) of the Act is not dependent on cny
contingencies or stipulotions thereof It appears that Lhe legislature has
consciously provided this right of refund on demond as on unconditionctl
absolute right to the allotlee, if the promoLer fails to give possession of the
apartment, plot or building within the time stipulated under the terms of
the agreemenL regordless of unforeseen evenLs or stoy orders of t:.he

o
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Court/l'ribu nal, which is in either way not attributoble to the
ollottee/home buyer, the promoter is under an obligotion to relund the
amount otl demand with interest ot the rote prescribed by the State
Government including compensation in the manner provided under the Act
with the proviso thot if the a ottee does not wish to withdraw from the
project, he sholl be entitled for interest for the period of deloy tilt honding
over possession ot the rote prescribed."

The promoter is responsible for alr obligations, responsibilities, and

functions under the provisions of the Act o t .2016

or the rules and regulations made thereunder or to the allottr:e a:; per

agreement for sale under section 11(al(a). 1'he promoter has failed to

complete or unable to give possession of the unit in accordance with the

terms of agreement for sale or duly completed by the date specified

therein. Accordingly, the promoter is liable to the allottee, as he ,wishes to

withdraw from the project, without prejudice to any other rennedy

avail;rble, to return the amount received by him in respect of the unit with

interest at such rate as may be prescribed.

The authority hereby directs the promoter to return the amount rece,ived

i.e., 14,87,457 /- along with inrerest at the rate of 10.115% (the State llank

of India highest marginal cost of lending rate (MCLRJ applicable as on date

+2o/o) as prescribed undcr rule 15 of the Haryana lleal llstate (Rr:gulation

and Development) Rules, 201.7 from the date of each paymerrt till the

actual date of refund of the amount within the timelines provided in rule

16 ofthe Haryana Rules 2017 ibid.

. Directions of the Authority:

1. Hence, the Authoriry hereby passes this order and issues the Ibllowing

directions under section 37 of the Act to ensure compliance of ob,ligations

cast upon the promoters as per the functions entrusted to the l\uthority

under Section 34(0 of the Act of 2016:

0.
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i. The

India

+2o/o)

ii. A peri

directi

would

Dated

ndent/promoter is directed to return the amount rer:eived i.e.,

14,87, ZSlong with inrerest at the rate of 10.35% (the State Bank of

ERA
Complaint No. 4029 of 201.9

est marginal cost of lending rate (MCLRI applicable as on date

as prescribed under rule 15 of the Haryana Real Estate

n and Development) Rules, 2017 from the date of each

till the actual date of refund of the amount within the timelines

provid in rule 16 of the Haryana Rules 2017 ibid.

of 90 days is given to the respondentt to comply with the

ns given in this o which legal consequences

02.12.2022
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GURUGRAM

Member Member

\.1 - .2,----z
(Yiiay Kur{ar Goy,al)


