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AUTHORITY, GURUGRAM

ORDER

1. The present complaint has been filed under section 31 of the Real

Estate (Regulation and Development) Act, 2016 (in short, the Act)

read with rule 28 ol the Haryana Ileal Estate (Regulation and

Developmentl llules, 2017 (in short, the Rules) by rhe

complainant/allottee for violation of section 11(4)(a) of the Act
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wherein it is inter olia prescribed that the promoter shall be

responsible for all obligations, responsibilities and functions as

provided under the provision ofthe Act or the rules and regulations

made thereunder or to the allottee as per the agreement for sale

executed inter se.

Unit and proiect related details

The particulars ofproject, unit, sale consideration, the amount paid

by the complainant, date of proposed handing over the possession,

delay period, rf any, have been detailed in the following tabular

form:

S. No. Heads lnformation
1.. Pro,ect name and

location
"Manor one" Sector- 111, Gurugram

2. Nature ofthe project Group housing project
3. D'f CP license no. 110 of 2011dated 16.1"2.2071.

License valid up to 73.L2.2019

Licensed area 14.84 acres

Name ofthe licensee M/s Vinman Construction Pvt. Ltd.
and Anr.

4. RERA registered/not
registered

Registered

HAERA registration no. 58 0f 2019 dated 24.09.201.9

Registration valid up to 2 4.09.20 19 dt 3 1.12.2021,

Date of booking
1,0.07,201,2

[As alleged by the complainant]

6. Unit no. B2-llA, 3"r floor, Block-B2

(Page 35 of complaint)

7. Size of unit 1715 sq. ft.
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Facts ofthe complaint: -

That the present complainant is a peace-loving and law-abiding

citizen of India, who nurtured hitherto an un-realized dream of

having his unit with all the legal and lawful formalities and

approvals in the real estate project of the respondent under the

name and style "Manor Onc" situated at Sector 111, Gurgaon,

Haryana.

That the respondent is a company duly incorporated under

Companies Act, 1956 having its corporate office at Vatika Business

4.

(Page 35 ofcomplaint)

B, Allotment letter
22.71.2012

(Page 35 of complaint)
9. Date of execution of

buyer's agreement
Not executed

10. Total sale consideration
Rs.l,23 ,36,525 / -

(Page 35 ofcomplaint)
11. Total amount paid by

the
complainant

Rs.46,43,579 /-
[Annexure I of CM filed by the
complainant on 04.04.2022)

1,2. Possession clause Cannot be ascertained
13. Promised date for

handing over of
possession

10.02.2016

[As alleged by the complainant, the
possession was to be handed over
within 42 months trom the date r_rf

booking [10.07.2012)]
14. 0ccupation certificate Not obtained
15. Offer ofpossession Not otfered
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Park, sth Floor, Block-Z, Sector-49, Gurugram, Haryana and claims

to be one the leading real estate company. The said project is

registered with RERA having the registration no. as

GGM /364 / 96 / 2019l58 dated 24.09.2019.

5. That the complainant attracted by the shrewd gimmicks of the

authorized representative of the respondent invested into the real

estate project "Manor 0ne" situated at Sector 111, Gurugram,

Haryana through the authorized representative of the respondent

purchased the unit in the said project. It is pertinent to note that the

authorized representative of the respondent made tall and

lucrative claims regarding the project and the complainant beinB

7.

lured by the same, invested in the unit in the above-mentioned

project.

That the complainant booked unit no. B2-3A, admeasuring super

area L715 sq. ft. in the said project believing the claims and

affirmations made by the authorized representative of the

respondent for the total sale consideration ofRs. 1,23,36,525/- and

paid an amount of Rs. 10,00,000/- vide cheque dated 10.07 .2012 as

the initial payment for booking of the unit.

That the complainant received the letter of allotment on

22.11.2072 vide which, rhe complainanr was allotted the said unit.

The respondent promised to deliver the possession of the unit

within 42 months from the date of booking. The date of booking

being 10.07 .201,2, and hence 42 months when calculated comes our

6.
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to be 10.02.2016. Furthermore, he made several payments against

the said unit as and when demanded by the respondent.

That the complainant made several efforts to gain the information

relating to the stage-wise progress ofthe project and relating to the

execution of the builder buyer agreement but the same fell on the

deaf ears of the respondent and no answers were ever received by

the complainant regarding the same. That the complainant

aggrieved and tired of the careless behavior of respondent decided

to stop the further payments as neither there was any progress ln

the development of the project, nor the respondent was answering

to the queries ofthe complainant. The complainant was allotted the

unit on 22.11.2012 and today even after the lapse of 10 years, the

complainant has neither received the possession nor the refund of

the amount paid by him. 'lhat such conduct on part of the

respondent is clear evidence of his mala fde, fraudulent, and

deceptive behaviour which has caused unnecessary losses to the

complainant.

'Ihat, furthermore, the complainant on various occasions had tried

to connect with the respondent through telephonic conversations,

personal visits to the office ofthe respondent but no heed was paid

to the different alarms raised by the complainant concerning the

pendency of the project and other inquires of the complainant.

9.

Page 5 of 17



S HARER^I
S*eunuennu Complaint No.5107 of 2019

10. That the respondent company at the pretext ofsaving their skin, in

a mala fide manner was compelling the complainant using its

dominant position by threatening to cancel and forfeit the amount

ofthe complainant but paid no heed to showcase any desire on their

part to resolve the issues. The tactics of the respondent to dupe and

retain the complainant in the project is crystal clear by their act of

raising demands despite various requests for cancellation of

allotment by the complainant. The respondent failed to execute the

buyers agreement even after more than 10 years of booking and

taking advantage of their dominant position, unilaterally had

ignored the request of the complainant to withdraw its allotment

and mala fidely had resorted to unfair trade practices by harassing

the complainant by way of delaying the project by diversion of rhe

money collected from the innocent and gullible buyers.

That the respondenr has utterly failed to fulfill his obligations to

delivcr the possession in time or compensate or refund the money

along with the interest and has caused mental agony, harassment,

and huge losses to the complainant, hence the present complaint.

On account of inordinate delay in handing over possession of the

unit clearly amounts to deficiency of service on account of the

respondent company and the complainant had rightly claimed to

withdraw from the project and claimed total refund of amount

along with other interest as per the Act along with other

11,
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compensations. I'hat the construction work of the project is way

behind its schedule and there is no hope for the completion of the

same in near future, and it is submitted that the complainant cannot

be expected to endlessly wait for the possession. I'his principle has

been settled by the Ilon'ble Apex Court in the matter o f the Fortune

lnftastructure and Ors. Vs, Trevor D'Lima ond Ors,

12. That the respondenr has urterly failed to fulfill his obligarions

which has caused mentalagony, harassment, and huge losses to the

complainant, and that it is the right of the complainant to claim

refund of the deposited amounts as has been recently observed by

the Hon'ble Supreme Court in M/s Newtech promoters and

Developers Pvt. Ltd. vs. state of Up & ors. etc. clvll AppEAL

NO(S) 6745-6749 of 2027:

"25. The unquolified right of the allottee to seek ct refund
referred under Section 18(1)(o) and Section 1g(4) of the Act is
not dependent on ony contingencies or stipulqtions thereof_ tt
appears that the legisloture has consciously provided this right
of refund on-demand as an unconditional absolute right to the
allottee if the promoter fails to give possession of the
qpartment, plot, or building within the time stipuloted under
the terms of the agreement regotdless of unforeseen events or
stoy orders ofthe Court/Tribunol, which is in either woy not
otttibutoble to the allottee/home buyer, the promoter is
under an obligotion to refund the emount on demqnd with
interest ot the rote prescribed by the State Government
including compensqtion in Lhe nanner provided under the Act.',

Hence, the present complaint.

C.

13.

Relief sought by the complainant: -

The complainant has sought following reliefs:
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ll.

Direct the respondent to refund the entire amount paid

r.e., Rs.46,43,579 l- along with prescribed rate of interest

from the date of respective deposits till its actual

realization, in accordance with the provisions of the Act.

Direct the respondent to produce the details of

transaction done through separately maintain account

for the project.

iii. Direct the respondent to pay compensation of Rs.

2,00,000/- for causing mental harassment and Rs.

1,00,000/- for the legal costs along with any other

penalty deemed fit.

14. Notice for hearing to the respondent/promoter was served

through E-mail address ItNFO.NCR@kashish&roup.com) was sent

and the delivery of same is shown as "delivery complete". Though

the respondent put in appearance through its counsel on

22.0L.2020, 08.03.2021,, 07.09.2027, 73.10.2021., 1 9.1.0.2021.,

25.17.2021, 31,.01.2022 and 05.09.2022 but has failed ro file
written reply despite given several opportunities. Accordingly, the

defence of the respondent stands struck off. So, the authority is left

with no option but to pt'oceed with the complaint based on

averments given during arguments and the documents placed on

record.

D. Jurisdiction ofthe authority

15. The authority observes that it has territorial as well as subject

matter jurisdictlon to adjudicate the present complaint for the

reasons given below.

Complaint No. 5107 of 2019
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D.l Territorialiurisdiction

As per notification no. 1/92/201.7-1TCp dated 14.12.2017 issued

by Town and Country Planning Department, Haryana, the

jurisdiction of Haryana Real Estate Regulatory Authority,

Gurugram shall be entire Gurugram district for all purposes. In the

present case, the pro,ect in question is situated within the planning

area of Gurugram district. Therefore, this authority has completed

territorial jurisdiction to deal with the present complaint.

D. ll Subiect-matter jurisdiction

Section 11(4)(al ofthe Act, 2016 provides that the promoter shall

be responsible to the allottee as per agreement for sale. Section

11(a)[a) is reproduced as hereunder:

Section 11(4Xa)

"Be responsible for oll obligotions, responsibilities and functions
under the provisions oJ this Act or the rules ond regulotions mode
thereunder or to the ollottees os per the ogreementfor sale, or to the
association of allottees, os the cose moy be, till the conveyance ofall
the aportments, plots or buildings, os the cose may be to the ollottees.
or the common areas to the ossociation ofallottees or the competent
outhority, as the case may be".

Section 34-Functions of the Authority:

34(fl ofthe Act provides to ensure compliqnce ofthe obligotions cost
upon the promoters, the allottees and the reol estote ogents under
this Act ond the rules ond re(Julotions made thereunder.

So, in view of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside

compensation which is to be decided by the adjudicating officer if
pursued by the complainant at a later stage.

1.7 .
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18. l,'urther, the authority has no hitch in proceeding with the
complaint and to grant a relief of refund in the present matter in

view of the judgement passed by the Hon,ble Apex Court in

Newtech Promoters and Developers private Limited Vs State of
U.P, and Ors." SCC Online SC 1044 decided on 11.11.2 021 wherein
it has been laid down as undcr:

"86. Ftom the scheme ofthe Act of which o detoiled refercnce
hds been mode ond toking note of power ol odjudicotion
delineoted with the regulototy outhority ond odjudicoting
officer, whot finolty culls out is thot olthouqh the Act
indicotes the distinct expressions like ,rcfund', ,interest,,

'penolty' ond 'compensdtion,, o conjoint reoding of Sections
18 ond 19 cleorly monifests thqt when it comes to refund oJ
the omount, ond interest on the relund omount, or directing
payment ol interest for deloyed delivery of possession, or
penolty ond interest thercon, it is the regulotory outhority
which hosthe power to exomine and determine the outcome
of o comploint. At the some time, when it comes to o
question of seeking the rclief ot' odjudging compensotion ond
intercst theteon under Sections 12, 14, 18 ond 19, the
odjudicoting ot'ficer exclusively hos the power to determine,
keeping in view the collective reqding of Section 71 reod with
Section 72 of the Act. il the odjudicotion undet Sections 12,
14, 18 ond 19 other thon cornpensotion os envisoged, if
extended to the odjudlcoting olficet os proyed thot, in our
view, moy intend to expond the ombit ond scope of the
powers ond lunctions ol the odiudicdting officer under
Section 77 ond thotwould be ogoinst the mondote ofthe Act
2016."

19. Furthermorc, the said view has been reiterated by the Division

Bench of Hon'ble Punjab and Haryana High Coutt in ,'Romprastha

Promoter and Developers pvt. Ltd. Versus lLnion of India ond
others doted 73.07.2022 in cwp bearing no. 5688 of 2027.The
relevant paras ofthe above said judgment reads as under:

A-
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"23) The Supreme Court has already decided on the issue
pertoining to the competence/power of the Authority to
direct refund olthe omount, interest on the refund amount
ond/or directing poyment of interest for deloyed delivery
of possession or penolty ond interest theteupon being
within the jurisdiction ofthe Authority under Section 31 of
the 2016 Act. Hence ony provision to the contra ry under the
Rules would be inconsequential. The Supreme Court hoving
ruled on the competence of the Authority and
maintainobility of the complqint before the Authoriqr
under Section 31 of the Act, there is, thus, no occosion to
enter into the scope of submission of the comploint under
Rule 2B and/or Rule 29 ofthe Rules of2017.

24) The substqntive provision of the Act hoving been
interpreted by the Supreme Court, the Rules hove to be in
tondem with the substantive Act
25) ln light ofthe pronouncement of the Supreme Court in
the motter of M/s Newtech Promoters (supra), the
submissio, of the petitioner to awqit outcome of the SLp

Jiled ogainst the judgnent in CWP No.38144 of 2018,
passed by this Court, fails Lo impress upon us. The counsel
representing the parties very fairly concede that the issue
in question hos olready been decided by the Supreme Court.
'l'he prayer mqde in the complaint as extracted in the
impugned orders by the Reol Estote Regulatory Authority
full within the relief pertaining to refund of the omount;
interest on the refund amount or directing poyment of
interest for delayed delivery of possession. The power of
odjudication and determination for the said relief is
conferred upon the Regulatory Authority itself and not
upon the Adjudicating Oflicer."

20. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the matter of M/s Newtech Promoters and

Developers Private Limited Vs State oI U.P. and Ors. (supra), and

the Division Bench of tlon'ble Punjab and Haryana Iligh Court in

" Ramprastho Promoter and Developers Pvt. Ltd. Versus Union of

lndia and others, (supra), the authority has the jurisdiction to

entertain a complaint seeking refund of the amount paid by allottee

alongwith interest at the prescribed rate.
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E. Findings regarding reliefsought by the complainant:

E.1 Direct the respondent to refund the entire amount paid
i.e,, Rs. 46,43,579/- along with prescribed rate ofinterest
from the date of respective deposits till its actual
realization, in accordance with the provisions ofthe Act.

21. Keeping in view the fact that the allottee complainant wishes to
withdraw from the project and demanding return of the amount

received by the promoter in respect of the unit with interest on

failure of the promoter to complete or inability to give possession

of the unit in accordance with the terms of agreement for sale or

duly completed by the date specified therein. I'he matter is covered

under section 18(1) of the Act of 2016. Section 1B(1J of the Act is

reproduced below for ready reference:

"Section 7& - Return of qmount qnd compensotion
1B(1). lf the promoter fails to complete or is unoble to .qive
possession ofan oportment, plot, or building.-
(a)in occordance with the terms of the ogreement for sqle

or, as the cqse moy be, duly completed by the date
specijied therein;or

(b)due to discontinuance of his business as a tleveloper on
occount of suspension or revocotion of the re.qisLtotion
under thts Act orfor ony ctther reason,

he sholl be liable on demand to the allottees, in cose the
a ottee wishes to withdraw frcm the prcject, without
prejudice to any other remedy ovoiloble, to return the
qmount received by him in respect of that apartment,
plot, building, qs the case may be, with interest at such
rate qs may be prescribed in this beholf including
compensqtion in the monner as provided under this Act:
Provided thqt where an allottee does not intend to
wiLh.lrqw from the project, he sholl be poi(1, by the
promoter, interest for evety month of delay, till the handing
over of the possession, ot such rote as moy be prescribetl."

IEnphasis supplied)
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22. The due date of possession as per mentioned in the table above is

10,O2,2OL6. The occupation certificate/completion certificate of
the project where the unit is situatcd has still not been obtained by

the respondent-promoter. The authority is of the view that the

allottee cannot be expected to wait endlessly for taking possession

ofthe allotted unit and for which he has paid a considerable amount

towards the sale consideration and as observed by Hon,ble

Supreme Court of lndia in lreo Grace Realtech pvt. Ltd. Vs.

Abhishek Khanna & Ors., civil dppeat no. STBS of 2079, decided

on 71.07.2021

"" .... The occupation certificote is not ovqilqble even ss on date,
which clesrly amounts to defciency of service. The allottees
cannot be made to wait indefinitely for possession of the
qportments ollotted to them, nor cqn thev be bound to take
the qpartments in Phase 1 ofthe project.......,,

23. Further in the iudgement of the Hon'ble Supreme Courr of India in

the cases of Newtech Promoters and Developers private

Limited Vs State ofU.P. and Ors. (supra) reiteratecl in case of M/s

Sana Realtors Private Limited & other Vs Union of India &
others SLP (Civil) No. 13005 of 2020 decided on |Z.fiS.ZOZZ. it

was observed

"25. The unquolified right of the allottee to seek refund referred
Under Section 18(1)(0) and Section 19(4) of the Act is not
dependent on any contingencies or stipulations thereof. tt appears
thot the legislature has consciously provided this rightofrefund on
demqnd as an unconditional absolute right to the oltottee, if the
promoter Iails to give possession ofthe aportment, plot or building
within the time stipulated under the terms of the agreement
regardless of unforeseen events or stay orders of the
Court/Tribunal, which is in either way not ottributable to the
allottee/home buyer, the promoter is under an obligation to refund
the omount on demand with interest at the rate prescribed by the
Stote Government including compensotion in the monner provided
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under the Act with the proviso thot if the ollottee does not wish to
withclrow from the project, he sholl be entitled for interest for the
period ofdeloy till honding over possession ot the rcte prescribed.,,

The promoter is responsible for all obligations, responsibilities,

and functions under the provisions of the Act of 2016, or the rules

and regulations made thereunder. The promoter has failed to
complete or unable to give possession of the unit till date.

Accordingly, the promoter is liable to the allottee, as the allottee

wishes to withdraw from the project, without prejudice to any

other remedy available, to return the amount received by him in

respect of the unit with interest at such rate as may be prescribed.

This is without prejudice to any other remedy available to the

allottee including compensation for which allottee may file an

application for adjudging compensation with the adjudicating

officer under sectionsTl &72 read with section 31(1J of the Act of

2016.

Admissibility of refund along with prescribed rate of interest:

Section 18 of the Act read with rule 15 of the rules provide that ln

case the allottee intends to withdraw from the project, the

respondent shall refund of the amount paid by the allottee in

respect of the subject unit with interest at prescribed rate as

provided under rule 15 of the rules. llule 15 has been reproduced

as under;

"Rule 75. Prescribed rqte ol interest- [proviso to section 72,
section 7B ond sub"section (4) dnd subsection (7) of section 191
b'or the purpose of proviso to se.ction 12; seclion j8; ond sub.
sections (4) ond (7) ol section 19, the "interest at the rote
prescribed" shqll be the Stqte tsank of lndia highest mqrginol cost oI
lending rate +2%.:

25.

26.
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27.

28.

Provided thot in cqse the Stote Bqnk oI tndio marginal cost of
lending rote (MCLR) is not in use, it shalt be replaced by such
benchmark lending rotes which the Stote Bank oflndia may fx t'rom
time to time for lending to the generol public."

The legislature in its wisdom in the subordinate legislation under

the provision ofrule 15 ofthe rules, has determined the prescribecl

rate of interest. The rate of interest so determined by the

Iegislature, is reasonable and if the said rule is followed to award

the interest, it will ensure uniform practice in all the cases,

Consequently, as per website of the State Bank of lndia i.e.,

https://sbi.co.in, the marginal cost oflending rate (in short, MCLRI

as on date i.e.,05.09.2022 is 8.00%. Accordingly, the prescribed

rate of interest will be marginal cost of lending rate +20/o i.e.,

10.00%.

The authority hereby directs the promoter to return the amount

received by him i.e., Rs.46,43 ,579 /- with interest at the rate of

10% (the State Bank of India highest marginal cost of lending rate

(MCLR) applicable as on date +2%) as prescribed under rule 15 of

the Haryana Real Estate (Regulation and Development) Rules, 2 017

from the date of each payment till the actual date of refund of the

amount within the timelines provided in rule 16 of the rules.

D,2 Direct the respondent to produce the details of
transaction done through separately maintain account
for the proiect.

30. In view of the aforesaid relief granted to the complainant, the said

relief becomes infructuous. Hence, no direction in this regard.

Direct the respondent to pay compensation of Rs.
2,00,000/- for causing mental harassment and Rs.
1,00,000/- for the legal cosrs along with any other
penalty deemed fit.

29.

E.3
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31. The complainant is claiming cost of litigation in the present reliel
The authority is of the view that it is important to understand that

the Act has clearly provided interest and compensation as separate

entitlement/rights which the allottee can claim. For claiming

compensation and cost under sections 12, 14, 18 and section 19 of

the Act, the complainant may file a separate complaint before

adjudicating officer under section 31 read with section 71 ofthe Act

and rule 29 of the rules.

F. Directions of the Authority:

32. Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations casted upon the promoter as per the

functions entrusted to the authority under section 34(0: -

i. The respondent/ promoter is directed to refund the amount

of Rs.46,43,579 /- paid by the complainant along with

interest at the prescribed rate i.e., 109/o p.a. as prescribed

under rule 15 of the rules from the date of each payment till

the date of reftlnd of the deposited amount.

ii. A period of90 days is given to the respondent to comply with

the directions given in this order and failing which legal

consequences would follow.

The respondent is further directed not to create any third-

party rights against the subject unit before the full realization

of paid-up amount along with interest thereon to the

complainant, and even if, any transfer is initiated with

lll.
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respect to subject unit, the receivable shall be first utilized for
clearing dues of allottee-complainant.

33. Complaint stands disposed ol
34. File be consigned to the registry.

Date:05.09.2022

Haryana Real Estate Regulato

\lt- 4---->
(Viiay Ktiffilar Goyal)

Member
Authority, Gurugram
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