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HARERA

Complaint no. 588 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. 588 of 2022
Date of filing r.nmplaint 11.02.2022
First date of hearing 26.04.2022
Date of decision s | 23.11.2022
=
Sh Siddharth Chawla S/o Sh. ,
R/o: Flat no. 418, City Heights, Snuthﬁlty Complainant
Verst.ls
Assoterh Moonshine Urban Develﬂpérs Prwate
Limited
Regd. office: 148 F, Pocket IV, Mayor Vihar, Fhase*
1, Delhi 110091 Respondent
CORAM:
Dr. K.K. Khandelwal ~ 1/ Chairman
Shri Vijay Kumar Goyal " "~ Member |
APPEARANCE:
Sh. Geetansh Nagpal (Advocate) Complainant
 None - 1 Respondent

ORDER -

The present complaint has been filed by the complainant/allottee

under section 31 of the Real Estate (Regulation and Development) Act,

2016 (in short, the Act) read with rule 28 of the Haryana Real Estate

(Regulation and Development) Rules, 2017 (in short, the Rules) for

violation of section 11(4)(a) of the Act wherein it is |inter alia
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prescribed that the promoter shall be responsible for all obligations,

Complaint no. 588 of 2022

responsibilities and functions under the provision of the Act or the
rules and regulations made there under or to the allottee as per the

agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale. eqnsideratinn. the amount paid by

the complainant, date of prupﬂsad

.- ¢J.. ﬁ
period, if any, have been dptaﬂed;ﬁ'

ng over the possession, delay

e Fnllgwing tabular form:
S.No. | Heads g lnfnrmatlnn
1| Project name and location Assntecﬁ Blith”, Sector-99, District-
Eq'rugram, !-Iargana
Projectarea . ' 121062 *acms | |
Nature of the. project Gmup Hﬂusmg Project
DTCP license no.and valldlty aémrzﬂn dated 28.10.2011
Shatue | *;fgtiq p o 27.10.2024
5 Name of licensee Mfs Moonshine Urban Develupers
| Private Limited

5 B Mﬁpﬁgl Housing Private Limited
6. HRERA registered/ = not | Registered

registered Vide registration no. 83 of 2017
dated 23.08.2017
Valid up to 22.08.2023
7. Allotment letter dated 11.07.2012

(As per page no. 47 of complaint )

(No builder buyer agreement has
been executed inter-se parties, but
a similar document containing
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Complaint no. 588/of 2022

rights and liabilities of bnth the
parties has been placed 011 record)

Unit no.

C-1903 on 19 floor, tnwel_r C
(As per page no. 48 of complaint )

Super area admeasuring

1365 sq. ft.
(As per page no. 48 of cuﬂplalnt]

Endorsement dated

26.04.2014

_ ,_:L..{As per page no. 71 of complaint)

Payment plan

Total consideration.

[ |r.-ﬂg h"-

| (As per s:r:!fedule Eon pag;.- no. 69

of cumplaint]

complainant -

Total amnunt pmd b;.r the

RS, 69,43 ;uw
[Ag Ele oafcustémer ledger dated

22,12.2021 ‘on page no. 100 of

Possession Clause

I )

As ';ie'r"ﬁfhuse 19(1),

i‘he possession of the apartment
shall ﬁ&%ﬁ:‘fyﬂr&d to the allottee(s)

. by the company within #F months

ﬁam  the date of allotment subject
| -to the ﬁ:rr:ie majeure, circumstances,
regular and timely payments by the
intending allottee(s), availability of
building material, change of laws by
governmental/ local au:h!pritfes, etc.

Grace period clause

As per Clause 19(11),

In case the Company is |unable to
construct the apartment within
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stipulated time for reascns other
than as stated in sub-clause I, and
further within a grace period of six
months, the Company shall
compensate the intending Allottee
(s) for delayed period @Rs, 10/- per
sq. ft. per month subject to regular
and timely payments | of all
| installments by the Allottee (s). No
| delayed charges shall be payable
"-?rivft}i}‘n the grace period. Such
fmyppensatmn shall be adjusted in
|.the outstanding dues of the Allottee
(8] at ,_5{:__& time of handing over
| | possessign.-,

16. | Due date of possession 11.0?.201;

(Due date as per clause 19(1) ie;
13,07, 2012 +42 months with grace
pqrmd of 6 months)

Gmi:e ﬂeﬂnd is al!uwed

17. | Occupation certificate Nut :ibtamed

(App pplied for OC on 15.04.2021)
18, | Offer of pﬂssessian Hn:t nﬁared

Fi E

Facts of the complaint

That relying upon the assurances and representations of the
respondent, a unit was booked by the original allottee, Mr. Namish
Kumar on 09.03.2012 in its project namely, “Assotech Blith!, situated
at sector-99, Gurugram and paid booking amount of Rs 5,00,000/-.
That the respondent vide letter dated 11.07.2012, allotted a unit

bearing unit no. C-1903 admeasuring 1365 sq. ft. for a total

|
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consideration of Rs. 70,66,750/- including BSP, PLC, EDC etc to the

Complaint no, 588 of 2022

complainant.

5. That as per clause 19 (I) and (II) of allotment letter, possession of
subject unit was to be delivered within 42 months with further grace
period of 6 months from the date of allotment letter, subject to force
majeure circumstances, regular and timel}f payment by the allottee
and availability of building matﬁxials The respondent failed to
complete the construction wnrk aﬂdvﬁ'onsequently deliver the same,
till date. The drafting of those’ clausq§ andincorporation of such
conditions are not only vague and un{tertam,_but so heavily loaded in
favour of the promoter. The incnrpurﬁlﬁt’inn of such clause in the flat
buyer's agreement/allotment letter 'is 'jus"t-‘ll t't; evade the liability
towards timely delivery ¢ of subject unhj,nd tn deprive the allottee of
his right accruing after delay in Pussesmbn ‘The builder has misused
his dominant position and drafted‘.;uch_ mischievous clause in the
agreement and the all’ﬁttee is ]eft'vfiitﬂ'_ﬁ"bsptiﬁn but to sign on the
dotted lines. The pré-set possession tzia‘.:wi-._&»E ‘of the agreement is
wherein the possession has been subjected to all kinds of terms and
conditions.

6. That the complainant has made timely payment as per payment plan
and demands raised and till date, he has already paid an amaunt of Rs.

{A/ 53,79,652.00/-. But to his utter dismay, the possession of the
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apartment has not been offered as assured by the respondent. Despite
payment of approximately 76% of the total sale consideration, it has
failed to give any information about the progress of construction,
which was scheduled to be completed in year 2016 and failed to
provide definite date for delivery of possession.

That the complainant addressed several e-mails, telephonic
representations and visits to the nfﬁne of the respondent, on various
occasions and the same were of nnfawa)ﬂ

That due to such delay in -handiﬁg_;bﬁgripfpﬁéﬁessiun. the complainant
was required to take on rent the premise fﬂr-'th_e residence of the his
mother. He was also required to pay l’II-J:.DI"Lit}l]}' qu‘;talments on the loan
availed by him for purchase of the sﬁid: agé;tment which includes

payment at a higher rate of interest.
Relief sought by the complainant:
The complainant has sought fullqwi%;eugﬂs]

i. Direct the respondent to handover the possession to the
complainant as soon as possible.

ii. Direct the respondent to hand over the possession of the unit of
the complainant once it is ready, in all respects with proper road
electrification of roads functioning of club etc. and other things
which was assured in the brochure while booking the unit in the

complex based on the brochure and not a stand-alone flat.
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iii.  Direct the respondent to adjust the entire amount of interest due

Complaint no, 588 of 2022

from the date of delivery against the demands from the
complainant, if any, as per the guidelines laid in Act of 2016.

iv. Direct the respondent to pay the balance amount due to the
complainant from it on account of interest as per guidelines laid
in act of 2016 before signing the sale deed.

v.| Restrain the respondent from raising any fresh demand with
respect of the project. _' —; ._;

vi. Direct the respondent nottﬁ&f;ﬂ'ﬁ?ge anything irrelevant which
has not been agreed to between the parties like increased amount
of installments, not payable by .th‘gfﬁumpiainant.

vii. Direct the respondent note to cl;_arge"a_nything on account of
increase in the super area, as.same Bﬁiné nqt!permissible as per
the Act.

viii. Direct the respondent to withdraw the excessive demands raised
against the internal pain.t:ingé-}i;;cﬁ"ghﬁsted the same before
issuing any further demands .

ix. Direct the respondent to not to é’ﬁar’g"-eﬁ.nything towards GST.

x. Direct the respondent not to charge-anything towards HVAT

10. On the date of hearing, the authority explained to the
respondent/promoter about the contraventions as alleged to have
been committed in relation to section 11(4) (a) of the Act to plead

guilty or not to plead guilty.

D. Reply by the respondent
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11, The respondent has contested the complaint on the following grounds.

Complaint no. 588 of 2022

i. That the complainant has concealed the material facts from the
authority. He has admittedly on 08.01.2014 has purchased the flat
bearing no. C-1903 in 'Assotech Blith’ (hereinafter referred to as the
"Project”) in resale from original allottee Mr. Namish Kumar after
gping through all the pros and cons and knowing the 5tatus of
construction of the tuwerfprnjea. The original allottee booked the
subject flat on 09.03.2012 fu;r.':ﬁ tql;al sale consideration of Rs.
70,66,750/- (excluding applicab!g taxgs]_, Thereafter, terms and
conditions of allotment letter {hefei‘nafter =1_';'15"521'113(:1 as “agreernent”)
was executed on 11.07.2012" between tl;e respondent and the
original allottee. Itis pertinent to nn’te-herelthat the said agresment
dated 11.07.2012 has been admitted by the complainant herein and
is also being relied upon by him. | §/A

ii. That as per clause 19(1) of. the agrepmepr the possession of the
apartment was to be offered to theailnttee[s) by the company within
42 months from the date of allotment subject to the force majeure
circumstances, regular and timel}r payments by the allottee(s),
availability of building material, ' change of laws by
governmental /local authorities etc. It is clear that the possession of
the flat was proposed to be handed over within 42 months and the
said possession period was extendable due to force majeure
circumstances or other similar circumstances beyond the control of
the developer. Hence, the developer was entitled for an extension of

m time for delivery of the possession of the said apartment.
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That as per the clause 19(11) of the allotment letter, the parties agreed
to the provisions stipulated for delayed possession penalty at Rs.
10/- per sq. ft. of the area of the flat per month subject to applicability
of other terms and conditions of the allotment letter, It was
unambiguously clear that if delay in possession of the flat is bccurred
due to unforeseen circumstances beyond the control of the
respondent, it would not be rgsipgqsible to pay delay possession
penalty to the allottee. Lt

That the relief sought by the cunrgl:ainant from this authority is not

tenable in the eyes oflaw, gs.-th'érdélgﬁfﬁ'dgﬁﬂgry of project is due to

the force majeure ci-rcumstanees--béypnd {ts control. The reasons

attributable for delay in delivery of possession.is mentioned herein

under: - TN

a. That in year 2012, M/s. Assotech 'Ltﬁj created its subsidiary
company - M/s. Assotech M_ua;p_siiinﬁ Urban Developers Pvt. Ltd
i.e. the respondent company: M/s. Assotech Limited is a holding
company of respondent having more than 50% shareholding and
rest 49% shareholding of the-reéﬁ&n&eﬁt company was with M/s.
SA Mallika Ventures Ltd. M/s. Assotech Ltd. being the holding and
parent company of respondent having more than 50%
shareholding has control over the affairs of the respondent
company.

b. That the respondent, M/s. Assotech Limited and two investors-
M/s. S.A. Mallika Ventures Ltd. and M/s. Mallika SA Investments

LLC, on 20.01.2012, had entered into an investment agreement
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and a project management agreement (PMA) dated 20.01.2012
for the development of residential group project. As per the
investment agreement, the investment, made by the Investors
was to be utilized for construction and development of the project
in question. In terms of PMA, the Assotech Limited was engaged
as project manager who was to be responsible for execution,
development, management, mnstructiun and supervision of the
project inter-alia mtludingwﬁa}f to day activities such as
marketing, sales and fi f‘nartelalﬂpﬁ@gement etc. The Assotech Ltd.
was responsible for develgplég l‘,he project within committed
timelines and guaranteed r.ﬂsts;, 'Ihearespnndent and M/s.
Assotech Ltd.'had also entered into a ‘Construction| contract
agreement’ dated 03.04.2012 whereby the Assotech Ltd., who
was a promoter shareholder of the respﬁndﬂn’t company and had
invested Rs. 44.27crore was also ﬁnppﬂi nted by the respondent as
a construction contmctur respunslblefﬂr the construction of the
project.

. That somewhere between in jsgaf.ﬂﬂ,l Zih'aﬁd 2015, Assotech Ltd. got
into a bad finaneial crunch pursuant to, which Mr. Manmohar Singh
Bhalla preferred-a company petition bef'ﬂi-e Hon’ble Delhi High Court
against the Assotech Ltd. (holding and contractor company) for
initiation of liquidation proceedings u/s 433 of the Companies Act,
Subsequently, vide order dated 08.02.2016, official liquidator was
appointed as provisional liquidator by the Hon’ble High Court, The

progress has been severely delayed as the respondent has not put in
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sufficient time, attention and resources for the continued construction
and completion of the project within stipulated timelines.

. That apart from the above, the nominee director of the above
investor company had filed a police complaint with the SHO, PS
Sushant Lok, Haryana inter alia requesting for registration of FIR
against the Assotech Ltd. In the light of above events, the said
investor companies vide their letter dated 13.05.2016 invoked
the event of default clause in_;_t}gmi_s of the investment agreement
against the Assotech Ltd. wﬁiﬁeﬁff-ﬂcted the pace of construction
of the project and delayed th&t%ﬁ_l_@ery of possession of the flat.

. That beside to the abtwe the prqject iﬁ; deiayed on account of
initiation of liquidation proceedings agai’nﬂ’M,‘s. Assotech Ltd., to
whom contract for develdpmént'.bf the pra}&:t in question was
awarded by the respondent company agfwg_ell as due to failure of
Assotech Itd. td'ndﬁﬂhargé its oﬁiigaﬂaﬁ:-ﬁnder the investment
agreement, project manageméﬁi:'éérjeeﬁrent and the construction
contract agreement. Under these agreements, M/s. Assatech Ltd.
was under nblifgated to cunsxrt%ﬁarid@ehvér the project within
stipulated time and cost limits specified under the agreement.
That the project-is delayed due to the disputes arose between
M/s. Assotech Ltd. and the investors, described above.
Subsequent to that dispute, the Investors stopped making
payments to the vendors, suppliers, contractor etc. which

attributed delay in construction of the project in question.

Page 11 of 30 @



Complaint no. 588 of 2022

R HARERA
& GURUGRAM

g, Vide order dated 07.04.2015, the Hon'ble NGT in OA no. 95,2014,
restricted construction activities in NCR due to rising air
pollution. Apart from the above, the Hon'ble Supreme Court,
Environment Pollution (Prevention & Control) Authority
(“EPCA”) for the National Capital Region and the Hon'ble National
Green Tribunal ("NGT") had issued various orders/ directions/
guidelines from time to time since 2016 for complete ban on
construction activities in Natfﬂnailﬂapltal Region which includes

-\. - .:5‘;5"'
the entire District Gurugram'

> control of air pollution.

h. Inyear 2016, the NGT pﬂSSEd a.b prdErm 0.A. No.- 21{2{114 on 08
Nov' 2016 and banned all canstruchnn actmnes in NCR and same
was lifted by passmg the guidelines thru‘ugh order dated 23 Nov'
2016 in the same case. So, the x:ﬂrt&trucnufn w&rk was stopped for
16 days.

i. Intheyear 2017, NGT passed an Grder"jnﬂ.A No.-21/2014 on 09
Nov' 2017 and banned all t;ﬂn;tpuqﬁar}, activities in NCR and same
was lifted by passing the gﬁu‘iqlalj;n.qglt:hruugh the order dated
17.11.2017 in same case‘.:‘rﬁ,( tﬂé’_{:&’é&ru‘ﬁ&nn work was again
stopped for 09 days. ~ ™

j. In the year 2018, the EPCA released a press note on 31.10.2018
and banned all the construction activities in NCR from 01.11.2018
to 10.11.2018, resulting in stoppage of construction 10 days.

k. In the year 2019, the EPCA issued guidelines on 01.11.2019 and
banned all construction activities in NCR up to 05.11.2019. The

same time, Hon'ble Supreme Court of India, passed an order in
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Writ Petition (Civil) NO.- 13029/1985, titled - M. C. Mehta Vs.
Union of India & Ors. on 04.11.2019 and banned all construction

activities in NCR and same was lifted by passing the order dated

09.12.2019 in same case. So, the construction work was again

stopped for 39 days.
The summary of total stoppage of construction work in NCR is as
following: -
fdf.; Date of
M ]ifﬁng of ban
? Aiithored - ‘Al !"-*., _; No. of ban
ear uthorit un -
o~ -:c-anstiuctmi‘ : days
F\y \Eq;}st{uctmn
'~ actlwhes
- i F ”rx . a.cttwtifs
=1 ' - ]
2016 | NGT ' | 08Nov' | |23 Nov' 16
¢ \| 2016 | | 2016
s A, :
2017 NGT 09Nov'.™ | "17 Nov' 09
ta” - o
b1 2017
2018 EP@_ *ﬂ / tpl | Q;aNgv 10
2018 . .| 2018
2019 | EPCA/ | O1Nov' | 00 Dec 739
Hon'ble | 2019 2019
Suprem
e Court
Total Days Ban on Construction Activities 74
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l. Due to sudden stoppage of the constuction work, site staff,
contractors, construction labour and machinery involved in
construction work became idle. Once the construction wark at site
is stopped, then it takes at least one to two months to start and
gearup the work to achieve the stage on which, it was stopped.That
due to the COVID-19 pendamic, the nationwide lockdown was
impossed by the Governemt uflndla from 25.03.2020. During the

'.-\_,-

lockdown, a large numberﬂfl"_ :

,;naved to their native villages/
home town from the NCR. {mweﬁ of the situation, the Govt. of
India suo moto extended the ggglﬁgqumgl_"hperlud of all projects by
9 months due to COVID19 paﬂﬂﬁth_i_}ﬂ.- After the unlock, time to time
declared by the Govt, the respondent started the construction
activities at the proejct with few ,lahu,ur and material udner the
guidelines of the Gnvernment |

| /S

¥ ™

All other averments made in the camplaint were denied in tato.

Copies of all the relevant dui:uments’;h:ive*'been filed and placed on the
record. Their authentigﬁty IS na‘tiﬁ tﬁ&puﬁe&len&e, the complaint can
be decided based on these undwputed dm:uments and submission

made by the parties.

Jurisdiction of the authority

The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given

below.
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E.l Territorial jurisdiction

14. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Curugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in questiun is situated within the planning
area of Gurugram District, theﬁg@m< this authority has complete
territorial jurisdiction to deal wtﬁl the s present complaint.

Y I'f .“
EIl  Subject m:zlttllar]}.trist!ici;l.;n:ir *\r“\t 2
15. Section 11(4)(a) of the ‘Act, 2016 praﬁﬂes t‘hat the promoter shall be

responsible to the allottee as per agre&mant fqr sale. Section 11(4)(a)

lsreprnducedashe{‘auﬁder- i lli r ‘11:}_ |

Section 11(4)(a)

Be responsible for all obligations, rgspﬂm{bﬂiﬂgs‘ and functions urder
the provisions of this Act or the rules and regulations made
thereunder or to the allottee 'ﬂperﬁ?*aﬁreement for sale, or to the
association of allottee, as the cgsﬁm till the conveyance of all the
apartments, plots or buildings, as the case be, to the allottee, or
the common areas to the association of _ph‘qﬁgg or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottee and the real estate agents under this
Act and the rules and regulations made thereunder.

16. Sa, in view of the provisions of the Act of 2016 quoted above, the
authority has complete jurisdiction to decide the complaint regarding

non-compliance of obligations by the promoter leaving aside

L
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compensation which is to be decided by the adjudicating officer if

pursued by the complainant at a later stage.

Findings on objections raised by the respondent

F.I  Objection regarding jurisdiction of authority w.r.tt buyer’s
agreement executed prior to coming into force of the Act

The respondent raised a contention that the authority is deprived of
the jurisdiction to go into the lntisﬂgétgpnn of, or rights of the parties
inter-se in accordance with fﬁé‘}lﬁﬁ"buyer s agreement executed
between the parties and no agreement for sale as referred to under the
provisions of the Act or the said m% hag\ been executed inter se
parties. The authadt}r-%s=cf the view th.a.',ltt.,he A&E ﬁqwher& provides, nor
can be so construed, that all previous agreements will be re-written
after coming into furcé of the Act. The;pfu're;’ the provisions of the Act,
rules and agreement have to be read and 1nﬁ-:-rpreted harmoniously.
However, if the Act has provided Tur dealing with certain specific
provisions/situation in a 'speci,ﬂc;gpfgracalq; manner, then that
situation will be dealt with in accordance with the Act and the rules
after the date of coming into force of the Act and the rules. The
numerous provisions of the Act save the provisions of the agreements

made between the buyers and sellers. The said contention has been

upheld in the landmark judgment of Neelkamal Realtors Suburban
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Pvt. Ltd. Vs. UOI and others. (W.P 2737 of 2017) decided on

06.12.2017 which provides as under:

119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the allottee prior
to its registration under RERA. Under the provisions of RERA, the
promoter is given a facility to revise the date of completion of projéct
and declare the same under Section 4. The RERA does not contemplate
rewriting of contract between the ﬂa{fpurcﬁaser and the promoter....

122. We have already discussed th ”'_ We stated provisions of the
RERA are not retrospective in nat ;@ﬁ;’ey may to some extent be
having a retroactive or quasi retroactive effect but then on that
ground the validity of the pmvfswus p RE‘R& cannot be challenged.
The Parliament is competent jé to Jegislate law having
retrospective or retroactive effect, %}'&mbﬂfﬂ en framed to affect
subsisting / existing’ éontracfugﬁ.ﬂgﬁwe .!f;xhg parties in the
larger public interest: We do not-have any doubtijn our mind that the
RERA has been framed in the larger public. mter#stn r a thorough
study and discussion made at the hi hes‘t level” by the Standing
Committee and Se.'em: E‘nmmftree; wi ich suﬁm:tted its detailed
reports.”

18. Also, in appeal no. 173 0f 2019 titled aqugﬂw Developer Pvt. Ltd.
Vs. Ishwer Singh Dahiya,in urdewmlym 2019 the Harvana Real

Estate Appellate Tr;bugal hgs qbs%nﬁh wde;.

"34. Thus, keepmg fn view our afaresmd }Iscuss.’an we are of the
considered opinion that the prﬂvfmahsr of \the Act are gquasi

retroactive to some extent in operation and Mth.ﬂppﬂmﬂz_ta_nm

Hence in case of delay in the offer/delivery of possession as per the
terms and conditions of the agreement for sale the allottee shall be
entitled to the interest/delayed possession charges on the reasohable
rate of interest as provided in Rule 15 of the rules and one Sided,
unfair and unreasonable rate of compensation mentioned ih the
agreement for sale is liable to be ignored.”
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The agreements are sacrosanct save and except for the provisions
which have been abrogated by the Act itself. Further, it is noted that
the builder-buyer agreements have been executed in the manner that
there is no scope left to the allottee to negotiate any of the clauses
contained therein. Therefore, the authority is of the view that the
charges payable under various heads shall be payable as per the
agreed terms and conditions of the agreement subject to the condition
that the same are in accordance wiﬁ&ﬂig plans/permissions approved
by the respective departmentsﬁcﬂmpéfent authorities and are not in
contravention of any other Act, rules,statutés, instructions, directions
issued thereunder and are not unrea#g}iable or.exorbitant in nature.

k1

F.Il Objection regarding deiay due to fnrce ma]eure circumstances

The respondent- pranmter has raii:sed a ] cantennon that the
construction of the praject was dela_',{ed due to force majeure
conditions such as varmu& urders ‘ﬁa&ged; b}f the National Green
Tribunal, Environment Pollution [Pfevention & Control) Authority,
institution of liquidation prn;eedingg_agai;ns&t};e contractor-company
i.e. Assotech Limited and appmntmeﬁn uf nfﬁqral liquidator and lock
down due to outbreak of Covid- 19 pandemlc etc. Since, there were
circumstances beyond the control of respondent. So, taking into
consideration the above-mentioned facts, the respondent be allowed

the period during which construction activities came to stand still, and

the said period be excluded while calculating the due date. But the plea
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taken in this regard is not tenable. The due date for completion of
project is calculated as per clause 19 (I) & 19(1I) of letter of allotment.
Though there has been various orders issued to curb the environment
pollution, but these were for a short period of time. So, the
circumstances/conditions after that period can't be taken into

consideration for delay in cumpienm;l of the project.

The respondent alleged that du@fé‘g tigation proceedings going on

"

against the contractor company, it h Limited” in the Delhi High

Court vide co. petit:omp 357 nfﬁﬂié”lﬁ%e&n!dnfyearzms process
of provisional llquldatiun has begﬁ mltiated ngnst Assotech Limited.
Due to appointment of official liquldatur office of respondent
company was sealed, a’nd various ra’strittipqg were levied, due to
which construction nf the' pﬂn}ept ﬁaﬂllﬁgﬁﬁ ed badly. “Assotech
Moonshine Urban Developers- Pﬂ#&tﬁ,ﬂ: ited” is a subsidiary of
“Assotech Limited" and there was asunn:a{mtﬂ-se respondent and
“Assotech Limited” Eur deveinpmem of p{'n}\ec; Bgt it is pertinent to
note than neither ‘the cnmplainant is party' to such contract nor
liquidation proceedings are binding on him. Hence, there was no
privity of contract of the complainant with those companies. Hence,

the plea of the respondent on account of delay in completion due to

initiation of liquidation proceedings is not tenable.
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As far as delay in construction due to outbreak of Covid-19 is
concerned, Hon'ble Delhi High Court in case titled as M/s Halliburton
Offshore Services Inc. V/S Vedanta Ltd. & Anr. bearing no. 0.M.P (I)
(Comm.) no. 88/ 2020 and I.As 3696-3697/2020 dated 29.05.2020
has observed that-

"69. The past non-performance of the Contractor cannot be
condoned due to the COVID-19 lockdown in March 2020 in Indig.
The Contractor was in breach since September 2019. Opportunities
were given to the Contractor to cure the same repeatedly. Despite
the same, the Contractor could not complete the Project. The
outbreak of a pandemic cam'mf“b; used as an excuse for hon-
performance of a contract for which the deadlines were much
before the outbreak itself.” [ "m'f"

The respondent was liable to complete the construction of the project

and handover the possession of the said unit was to be handed over

s
15 !

within 42 months from date of execution of allotment along with grace

period of 6 months which comes out to be 11.0;?.2016 and is claiming
benefit of lockdown which came into effect 01'1..23.03.2020 whereas the
due date of handing over of possession was much prior to the event of
outbreak of Covid-19 pandemic. The;;eﬁ:}r;, ’;;le.authority is of the view
that outbreak of a pandemic cannot be used as an excuse for non-
performance of a contract for which the deadlines were much before

the outbreak itself and for the said reason, the said time period is not

excluded while calculating the delay in handing over possession.

Findings on the relief sought by the complainant
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G.I Direct the respondent to handover the possession to the
complainant as soon as possible.

G.Il Direct the respondent to kindly handover the entire position of
the unit of the complainant once it is ready, in all respects with proper
road electrification of roads functioning of club etc. and other things
which was assured in the brochure as the complainant booked a unit
in a complex based on the brochure and not a stand-alone flat.

Far a valid offer of possession, the offer must be made after obtaining

occupation certificate from competent authority. The respondent-
builder applied for obtaining nccupggian certificate on 15.04,2021 but
there is nothing on record to shc.bwﬂmt the said certificate has been
granted to the respondent. In .ﬁ-i#\-:r'_:nf?afaﬁg_said circumstances, the
respondent is directed to offer t'!"l'e' pééﬁéb;.ssidi;_;fthg allotted unit to the
complainant within one month:after obtaining occupation certificate,
complete in all aspects as per specific?tiqns’:ﬁf.'allétment letter dated
11.07.2012. | V.

G.I11 Direct the respondent to adjust the entire amount of interest due
to the complainant from the date of delivery. As per the buyers
agreement to the actual delivery of possession against the demands
from the complainant, if any, as per ﬂlé;g]il_dkiu'les;]aid in Act of 2016.
G.IV Direct the respondent to pay the balance amount due to the
complainant from the respondent on account of interest as per
guidelines laid in act of 2016 before signing the sale deed

The complainant is asking for relief of delay possession charges in

above mentioned relief no. 3 & 4. In the present complaint, the
complainant intends to continue with the project and is seeking delay
possession charges as provided under the proviso to section 18(1) of

the Act. Sec. 18(1) proviso reads as under.
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“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

rrrrrrrrrrrrrrrrrrrrrrrrrrr

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.”

25. Clause 19(I) of the allotment dated 11.0?'.2012 provides for handing

over of possession and is repmd* ow:
w0 *:E’,.;
“Clause 19(1). T
:' | LI N -

The possession of the apartment shall be delivered to the
allottee(s) by the company within 42 months from the date of
allotment subject to the force majeure, circumstances, regular
and timely payments by the intending allottee(s), availability of
building material, change of laws !;y gﬂvernmentafg' local
aurhuntiei, etc

i | V2

26, The authority has ggn‘e thrnugjﬁ é11 "pﬂssaséiun clause of the
agreement and observes that the ﬁspunﬂé‘ﬁt-develnper proposes to
handover the pnssessiun of the allotted unit w1thm a period of 42
months from the dé’;e af altq;mgl{{ Efﬂ'l géngcase the allotment
was on 11.07.2012 as such the due date of handing over of ppssession
comes out to be 11.01.2016,

27. Admissibility of grace period: As per clause 19(1) of allotment letter
dated 11.07.2012, the respondent-promoter proposed to handover
the possession the said unit within a period of 42 months. As per

clause 19(11) of said allotment letter, the respondent-promoter was

R
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entitled for period of 6 months as grace period. The said clause of the

allotment letter has been reproduced hereunder: -

“Clause 19(11)

In case the Company is unable to construct the apartment within
stipulated time for reasons other than as stated in sub-clause |,
and further within a grace period of six months, the Company
shall compensate the intending Allottee (s) for delayed pericd
@Rs, 10/- per sq. ft. per month subject to regular and timely
payments of all installments by the. Allottee (s). No delayed
charges shall be payable v | ' “n ,Abhe grace period. Such
compensation shall be ad;&s:" (%e outstanding dues of the
Allottee (s) at the time of hrmé’ pg-"' pa,;sess.‘an

28. The said clause is unconditional apdpr,?yjdgsath‘at if the respondent is

unable to complete the construction of ‘the allotted unit within
stipulated period of 42 -rnanths thep-qggr_ace Qexlﬁp of 6 months shall
be allowed it. There were situations beyund the r:untrul of respondent
such as institution ufrltquldatmn pruq%edings against the contractor
company, resulting in'shortage of labcg,m-atﬂprg}ect due to stoppage of
work at the project site. So, the authurgty is'0f view that the said grace
period of 6 munthsfﬁhﬁll be allm#@ tl;ewgespundent. Therefore, as

per clause 19(1) & lfB[II] of the aﬁa tﬁeﬁer dated 11.07.2012, the

due date of possession comes out to be 11.07,2016.

29. Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges
however, proviso to section 18 provides that where an allottee does
not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been

Page 23 of 30




30.

31.

AL

HARERA

Complaint no. 588 of 2022

GURUGRAM

prescribed under rule 15 of the rules. Rule 15 has been reproduced as
under:

Rule 15. Prescribed rate of interest- [Proviso to section
12, section 18 and sub-section (4) and subsection (7) of
section 19]

(1)  For the purpose of proviso to section 12; section 18, and

sub-sections (4) and (7) of section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost of .Fendmg rate +2%.:
Provided that in case the:S tﬁﬂ'ﬂnk of India marginal cost
of lending rate (MCLRj' y ot 1 use, it shall be replaced by
such benchmark feng.{ g rates which the State Bank of
India may fix from n’ma time for !endfng to the general
public. :

The legislature in its wisdnm in the sh%ﬁd;é&te legislation under the
provision of rule 15*qf‘the rules, has determiﬁ?q‘thg prescribed rate of
interest. The rate of interest so determmed by the legislature, is

reasonable and if the said rule is fnl.lnwed to Eﬂf\fﬂfd the interest, it will

ensure uniform practice'in-all the dases. I 4V
- |....-"" A\ "'.‘" _.J‘
Consequently, as per website .TJE fhe State Bank of India ie.,

https://sbi.co.in, thf: mprginal ;nqt 3 ra;e (in short, MCLR) as
ondateie, 23.11. 2@23}35@ 8. 35% ‘élf *rhe prescribed rate of
interest will be marginal cost of lqn‘ﬂt_qg'?gtg_'? 2% i.e., 10.35%.

The definition of term ‘interest’ as defined under section 2(za) of the
Act provides that the rate of interest chargeable from the allottee by
the promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottee, in case of default.

The relevant section is reproduced below:
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“(za) "interest" means the rates of interest payable by the
promoter or the allottee, as the case may be.
Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the pramoter,
in case of default, shall be equal to the rate of interest which the
promaoter shall be liable to pay the allottee, in case of defau!t.

(i)  the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any
part thereof till the date the amount or part thereof and interest
thereon is refunded, and the interest payable by the allottee to the
promoter shall be from the date the allottee defaults in payment to
the promoter till the date, IE i‘i_gmd

Therefore, interest on the de]a}' ' s from the complaipant shall

be charged at the preseﬂhed ‘.‘%:ate i.e, 10.35% | by the
respondent/promoter which is ﬂlrega%\aﬁs!fs being granted to them

in case of delayed pussgssfnn ehm‘gg&., '\\

The complainant s a suhsequent allntteg The said unit was
transferred in the favour of the cumplq&nqﬂtun 26.04.2014 i.e., before
the due date of handingfpver of the Pusas;s;gh (11.07. 2016) of the
allotted unit. As decided i complainant rio. 4031 of 2019 titled as
Varun Gupta Vs. Emaar MGF Land jimlted the authority is of the
considered view that in cases wh?‘g the subsequent allottee has
stepped into the shoes of arigiﬁal %Il'og;é‘béf&re the due date of
handing over possession, the de@f’e}i gqssq?.ﬁsidn charges shall be

granted w.e.f. due date of handing over possession.

On consideration of the documents available on record and
submissions made regarding contravention of provisions of the Act,
the authority is satisfied that the respondent is in contravention of the
section 11(4)(a) of the Act by not handing over possession by the due
date as per the agreement. By virtue of clause 19(1) & 19(11) of the
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allotment letter executed between the parties on 11.07.2012, the
possession of the subject apartment was to be delivered within a
period of 42 months plus 6 months from date of execution of such
allotment cum agreement. The due date of possession is calculated

from the date of allotment letter i.e.; 11.07.2012, which comes out to
be 11.07.2016.

Section 19(10) of the Act obl:gal;eathe allottee to take possession of

the subject unit within 2 monthsr

o &l,e date of receipt of occupation
,t _ ﬂccupanun certificate has yet
not obtained by the reapqndegt-’b);lkdsﬁ_aq\g has applied for the grant
of occupation certificate yide Ie:;ﬁrda;ﬂd 15,‘0’4,2[}21 The respondent
shall offer the possession of the subject. unlt‘Em;he complainant after

certificate. In the present cumpfa

obtaining occupation certificate, So, it can be said that the complainant
would come to know about the occupation certificate only upon the
date of offer of possession. The;pfuj'e ﬂmtﬂéa?ﬁltgrest of natural justice,
the complainant should be g;[ven 2 {Eﬂnﬁjs’-t me from the date of offer
of possession. This 2 months' of lieaspnabje.._tlme_ is to be given to the
complainant keeping in mind that evenafter.intimation of possession
practically he has to ar'range alot ruf l_}isﬂcs“ﬂd requisite documents
including but not ]ll‘t‘lltEd to inspectinn of the completely finished unit
but this is subject to that the unit being handed over at the time of
taking possession is in habitable condition. It is further clarified that
the delay possession charges shall be payable from the due date of

possession i.e. 11.07.2016 till the expiry of 2 months from the date of
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offer of possession or till actual handing over of possession, whichever

is earlier.

Accordingly, it is the failure of the promoter to fulfil its obligations and
responsibilities as per the allotment letter dated 11.07.2012 to hand
over the possession within the stipulated period. Accordingly, the non-
compliance of the mandate contained in section 11(4)(a) read with
proviso to section 18(1) of the Act on-the part of the respondent is
established. As such, the allottee shall be paid, by the promoter,
interest for every month of dﬂ]a}f'-lﬁl'ﬁ'm due date of possession i.e.,
11.07.2016 till the date of actual handing over of possession or till
offer of possession plus 2 months, whichever is earlier; at the
prescribed rate i.e,, 10.35 % p.a. as per proviso to section 18(1) of the
Act read with rule 15 of the rules.

G.V Restrain the respondent from raising any fresh demand with
respect of the project.

G. VI Direct the respondent note to charge anything irrelevant which
has not been agreed to between the parties like increased amount of
installments, which in any case is not payable by the complainant.

G.VIII Direct the respondent to withdraw the excessive demands
raised against the internal painting and adjusted the same before
issuing any further demands

The above-mentioned relief no. V, VI & VIII, as sought by the
complainant are being taken together as the findings in one relief will
definitely affect the result of the other relief and these being

interconnected. It is a settled principle of law that the respondent shall
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not charge anything from the allottee which is not part of buyer's

agreement iLe. allotment letter in present case.

G.VII Direct the respondent note to charge anything on account of
increase in the super area, as same being not permissible as per the
Act.

There is nothing on record to show that the super area of the subject
unit has been increased. Moreover, nothing in this regard has been
submitted by the complainant in this regard during the course of the

proceedings. Hence, no direction to ;tlhis.-effect can be issued.
G.IX Direct the respondent to not to charge anything towards GST,
G.X Direct the respundeﬁt note to charge anything towards HVAT.,

The authority has decided this issue in the complaint bearing no.
4031 of 2019 titled as Varun Gupta V/s Emaar MGF Land Ltd.
wherein it has been held that for the projects where the due date of
possession was prior to 01.07.2017 (date of coming into force of GST),
the respondent/promoter is not entitled to charge any amount
towards GST from the complainant/allottee as the liability of that
charge had not become due up to the due date of possession as per the

buyer’s agreements.

In the present complaint, the possession of the subject unit was
required to be delivered by 11.07.2016 and the incidence of GST came
into operation thereafter on 01.07.2017. So, the complainant cannot
be burdened to discharge a liability which had accrued solely due to
respondent’ own fault in delivering timely possession of the subject

unit. So, the respondent/promoter is not entitled to charge GST from
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the complainant/allottee as the liability of GST had not becomne due up

to the due date of possession as per the said agreement.

However, as far as VAT is concerned, the respondent is entitled to

charge taxes applicable at that point of time as per applicable law.

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 0&1@3 ,}ct to ensure compliance of

obligations cast upon the prumbw er the function entrusted to

!115.

the authority under secl:[an 3%{1’3, e \Z,

i

ii.

iil.

iv.

b LN .
The !'ESle‘!dEtlLﬁh&l] pay mfereai a: Ii‘l_&_ prescribed rate i.e.
10.35% per mqmglm for every mhrﬁth nf de.]a;? on the amount paid
by the cnmpla]fngﬂ: from dpe q:-,it nﬁégssfon ie; 11.07.2016
till the date of actual handing nvEr of,,finssessmn or till offer of
possession plus 2 m‘bnths afte#—aﬂﬁ;nfﬁg*nccupaﬁun certificate,
whichever is earlier; as per proviso to section 18(1) of the Act
read with rulegigf the ru,]g? ;
The respandent is directed to 0 er tf 1e pussessmn of the allotted
unit to the cumplamimt within one month after obtaining
occupation certificate, complete in all aspects as per
specifications of allotment letter dated 11.07.2012,
The respondent shall not charge anything from the complainant
which is not the part of the buyer’s agreement.
The complainant is directed to pay outstanding dues, if any, after

adjustment of interest for the delayed period.
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v.| The rate of interest chargeable from the allottees by the
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promoter, in case of default shall be charged at the prescribed
rate i.e, 10% by the respondent/promoter which is the same
rate of interest which the promoter shall be liable to pay the
allottees, in case of default i.e,, the delayed possession charges as
per section 2(za) of the Act.

vi.  Therate of interest chargeab,lefrum the allottee by the promoter,
in case of default shall be &@gﬁd at the prescribed rate i.e.,
10.35% by the respnndent;‘mymmer which is the same rate of
interest which the pmmuteg s'halI he liable to pay the allottee, in
case of default i.e., ,the delayed passessmn charges as per section
2(za) of the Act. '

44. Complaint stands c_in_isfpia?ed of.
45. File be consigned td'erlé‘gisigry* | |

=il
-.-l"u_|,-|,? i
r‘_—*..:‘

i iR/
W)— | W/"
(Vijay m;ral] (Dr. K.K. Khandelwal)
Member £ Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 23.11.2022
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