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Complaint no. 930 of 2022

ORDER (NADIM AKHTAR- MEMBER)

1. Present complaints have been filed by complainants under Section 31 of

the Real Estate (Regulation & Development) Act, 2016 (for short Act of

2016) read with Rule 28 of The Haryana Real Estate (Regulation &

Development) Rules, 2017 for violation or contravention of the

provisions of the Act of 2016 or the Rules and Regulations madc

thereunder, wherein 1t is inter-alia prescribed that the promoter shall be

responsible to fulfil all the obligations, responsibilities and functions

towards the allottee as per the terms agreed between them.

A. Unit and Project Related Details:

2. The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over the

possession, delay petiod, if any, have been detailed in the following

tabular form:

S.No. | Particulars Details
L Name ol the project. Park Street, Sonipat Haryana
2. Nature of the project. Commercial Complex
3. DTCP License no. 999/2006, 1000/2006,
10001/2006 & 1002/2006
4. RERA Registered/not | Unregistered
registered
- E Details of unit. Shop No. 35, Ground Floor,

P

.
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; |

6. Date of Builder buyer | Not mentioned

agreement
s Due date of possession | Not mentioned
8. Basic sale ¥ 21,55,027/-

consideration
9. Amount paid by 2 17,76,298/-

complainant
10. Offer of possession, None

B. FACTS OF THE COMPLAINT

3. Complainant in this casc had booked a commercial unit in the project
of the respondent namely “Park Street”, Sonipat in the year 2006 for a
total sale consideration of X 21,55,027/- against which the complainant
has paid an amount of ¥ 17,86,298/- till March 2019, Both parties
entered into a buyers agreement for sale of Shop/unit no. 35. GF
admeasurmg area of 453.69 sq.ft. . As per the buyers agreement
possession of the unit should have been delivered in 24 months after
sanctioning of building plans. It is pertinent to mention that no date has
been mentioned in the buyers agreement excecuted between the parties.
It 15 alleged by the complainant that more than 15 years have passed
from the date of booking but the respondent is not in a position 1o

deliver possession since the project is still under construction.
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C. RELIEF SOUGHT

4,

Therefore, complainant has filed present complaint secking refund of

the paid amount along with interest as per provisions of SEction 18 of

the RERA Act.

REPLY SUBMITTED ON BEHALF OF RESPONDENT

Respondent in its written submission submitted that the project in
question is being developed by the respondent and possession of the
unit will be delivered by the respondent with all amenities as promised.
The delay caused in handing over the possession is not solely attributed
to the respondent as it has always been tentative and subject to force
majeure conditions. Respondent has not denied the amount claimed by
complainant as having been paid to respondent in lieu of booked unit,
However, it has been submitied that complainant in present complaint
has defaulted on several accounts with regard to timely payment of
nstalments despite being issued various demand/ reminder letters and
is thus not entitled 10 any relief. Copy of reminder letters is annexed as
Annexure R-2(colly). The construction of the project is in full swing

and 1s at advanced stage of completion.
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E. ARGUMENTS OF LEARNED COUNSEL FOR RESPONDNET

6. During course of oral hearing , learned counsel for the respondent made
oral submission that respondent is not in a position to offer possession
of the booked unit to the complainant, therefore, Authority may pass

orders as it deems fit.

F. JURISDICTION OF THE AUTHORITY
7. Authority observes that it hag territorial as well as subject matter

Jurisdiction to adjudicate the present complaint,

F.1 Territorial Jurisdiction

As per notification no. 1/92/2017 ITCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Panchkula hall be entire IHarvana
except Gurugram District for all purpose with offices situated in
Panchkula. In the present case the project in question is situated
within the planning area Rewari district. Therefore, this Authority
has complete territorial jurisdiction 1o deal with the present

complaint.
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F.2 Subject Matter Jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allotices as per agreement tor sale Section
11{(4)(a) 1s reproduced is hercunder:

Section 11(4)(a)

Be responsible for all obligations. responsibilities and funetions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees us per the agreement for sale, or to the
association of allottees, as the casc may be, till the conveyance of
all the apartments, plots or buildings, as the case may be, to the
allotees or the common aréas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority

34(1) of the Act provides to cnsure complaicne of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations maude thereunder,

So, in view of the provisions of the Act of 2016 quoted above, the
Authority has complete jurisdiction to decide the complaint regarding
non-compliance  of  obligations by the promoter leaving aside
compensation which is to be decided by learned Adjudicating Officer if
pursued by the complainants at a later stage,

G. ISSUES FOR ADJUDICATION

8. Whether the complainant is entitled 1o refund of amount deposited by him

s -

along with interest in terms of Section 18 of Act of 201 0
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H. OBSERVATIONS OF THE AUTHORITY

9. In view of the submissions of learned counsel for the respondent,
Authority observes that complainant in this case is interested in seeking
refund of the amount paid to the respondent along with interest. Also.
learned counsel for the respondent has stated that possession of the
booked unit cannot be offered to the complainant, Therefore, in such
situation , Authority finds it to be fit case for allowing refund in favour
of complainant. As per Section 18 of Act, interest shall be awarded at
such rate as may be prescribed. Rule 15 of HRERA Rules, 2017

provides for prescribed rate of interest which is as under:

“Rule 15: Interest pavable by promoeter and
Allottee. [Section 19] - An allottee shall be
compensated by the promoter for losy or damage
sustained due to incorrect or false statement in
the notice, advertisement, prospectus or brochure
in the terms of section 12, In case, allotiee wishes
to  withdraw from the project due to
discantinuance of  promaoter's  business  as
developers on  aqccount  of suspension  or
revocation of the registration or any other
reasonfs) in terms of clause (h) sub-section (1) of
Section 18 or the promoter fuils to give
possession of the apartment’ plot in accordunce
with terns and conditions of agreement for sale
in terms of sub-section (4) of section 19. The
promoter shall return the entive amount with
interest as well as the compensation payable. The
rate of interest pavable by the promoter to the
allottee ar by the allotee to the promoter. as the

_
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case may be, shall be the Swate Bank of India
highest marginal cost of lending rate plus two
percent. In case, the allottee fails to pay to the
promoter as per agreed terms and conditions,
then in such ease, the allottee shall also be linhle
to pay in terms of sub-section (7) of section 19:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is net in
wse, it shall be repluced by such benchmark
lending rates which the State Bank of india may
fix from time to time for lending to the general
_ pué."fc. i

10.The legislature in its wisdom in the subordinate legislation under the
provisions of Rule 15 of the Rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

1].Cmmequenlly. as  per website  of the state Bank ol India ie

hitps://shi

20,11, the marginal cost of lending rate (in short MCLR) as on
date i.e. 20.12.2022 is 8.60%. Accordingly, the prescribed rate of interest
will be MCLR + 2% i.e. 10.60%.

12, The definition of term “interest’ is defined under Section 2(za) of the Act
which is as under:

(za) "interest” means the rates of interest payable by the promoter
or the allottee; as the case may be.

| Explanation.-For the purpose of this clause-
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(1) the rate of interest chargeable from the allotiee by the promoter,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable 1o pay the allottee, in case of default;

(ii) the interest payable by the promoter to the allottee shall be
from the date the promoter received the amount or any part thereof
till the date the amount or part thereof und interest thercon is
refunded. and the interest payvable by the allottee to the promoter
shall be from the date the allottee defaults m payment to the
promoter tll the date it is paid;

Accordingly, respondent will be liable to pay the complainant interest
from the date amounts were paid by him till the actual realization of the

amount.

Hence, Authority direcis respondent to refund to the complainant the
paid amount of * 17.76,298/- along with interest at the rate prescribed in
Rule 15 of Haryana Real Estate (Regulation and Development) Rules,
2017 i at the rate of SBI highest marginal cost of lending rate
(MCLR)+ 2 % [10.60% (8.60% + 2.00%)] from the date amounts were
paid till the actual realization of the amount . Authority has got
calculated the total amount along with interest at the rate of 10,60% till
the date of this order and said amount works out 1o 2 39,33,523/-

(%17,76,298/+32] 57,225/-).

13.The amount of interest payable to complainant has been caleulated on
a total amount of R 17.76.298/-. In the complaint file, complainant has

claimed to have paid an amount of 2 17,86,298/- however, complainant

e L
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has failed to attach receipts of requisite amount. Respondent in it reply
has admitted to having received an amount of 2 17,76,298/-, relevant
statement of accounts has been attached at page 31 of reply file.
Thercefore, an amount of 2 17,76,298/- is deemed to have been paid by
the complainant to the respondent and the same is taken ino

consideration for caleulating interest.
L DIRECTIONS OF THE AUTHORITY

14.Hence, the Authority hereby passes this order and issues following
directions under Section 37 of the Aet to ensure compliance of obligation
cast upon the promoter as per the function entrusted to the Authority

under Section 34(6) of the Act of 2016

(1) Respondent 1§ diréeted to refund the entire amount of

339,33,523/- to the complainant.

(1) A period of 90 days is given to the respondent w comply
with the directions given in this order as provided in Rule
16 of Haryana Real Estate (Regulation & Development)

Rules, 2017 failing which legal consequences would

Lo

=

follc W,
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15.The complaint is, accordingly. disposed of. File be consigned to the record

room and order be uploaded en the websile of the Authority

DR. GEETA RATHEE SI

[MEMBER|

NADIM AKHTAR
[MEMBER|



