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HARYANA REAL ESTATE REGULATORY AUTHORITY PANCHKULA
Website: www.haryanarera.gov.in
 Complaint no.: | 1502 0f 2022
}”nﬁé’f fling: | 27.06.2022
' Date of first hearing: | 09.08.2022
Datc of decision: | 20,12.2022
MS Manhas aged 45 years,
S/o 1L Sh, Bahadur Singh

R/o Room No. L1, Officer’s Mess,
3-Base Repair Depot, Air Foree Station,
Chandigarh, 160003
o COMPLAINANT(S)
VERSUS
M/S Parsvnath Developers Ltd. through its Managing Director

Office: Parsvnath Metro Tower, Near Shahdara Metro Station,
Shahdara, Delhi- 110032 and Corporate Office at 6" Floor,
Arunachal Building. 19. Barakhamba Road.
New Delhi- 110001
GRESPONDENT(S)

CORAM: Dr. Geeta Rathee Singh Member
Nadim Akhtar Member
Hearing: 20
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Complaint No. 1502 of 2622

Present: - Mr. Ramesh Malik, counsel for the complainant through

video conference

Ms. Isha, counsel for the respondent

ORDER (Dr. GEETA RATHEE SINGH - MEMBER)

L

Present complaint dated 27.06.2022 has been filed by complainant under
Section 31 of The Real Estate (Regulation & Development) Act, 2016
(for short Act of 2016) read with Rule 28 of The Haryana Real Estate
(Regulation & Development) Rules, 2017 for violation or contravention
ol the provisions of the Act of 2016 or the Rules and Regulations made
thereunder, wherein it is inter-alia prescribed that the promoter shall be
responsible to. fulfill all the obligations, responsibilities and functions

towards the allottee as per the terms agreed between them.

A. UNIT AND PROJECT RELATED DETAILS
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S.No. | Particulars

The particulars of the project, the details of sale consideration. the
amount paid by the complainants, date of proposed handing over the
possession, delay period, il any. have been detailed in the following

table:

Details

1,

I‘ar.\_'i?lag‘nh = H ite Floors,
| Parsvnath  City, Dharuhera,
Rewart’

?/‘&ﬁﬂjﬁ

Name of the pr{'::f'rccl




-

‘ 3. ‘ DICP License no.

| | |icensed area
4 | Date of application by

| complainant
3| 5 Unit no,
i

2 Unite arca

T [Dae of builder  buyer
! | agreement
| 8 | BRasic sale price

1129 10 138 of 2007 dated ‘|

1 112,956 Acres

i
= --'.|__.... = = _|
|
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032007

107.09.2000

B3-S

1450 sq.fi.

1 15.01.2010

| 220.67.555-

9. "Amount paid by complainant | 26.76.689/- |
|l = : £
;| 10. | Ofler of possession | Not madg 4

B. FACTS OF THE COMPLAINT

3

Facts of complainant’s case are that

admeasuring 1450 sg.f. was booked by complainant in a project

named “Parsvnath Blite Floors, Parsynath City, Dharuhera, Rewarl’

on 07.09.2009 flat no. B-043-8,

being  developed bg respondent.  Builder Buyer dgreement was

executed between the particson 15:0

has been snnexed as Annexure C-2 w

12010, A copy of original BBA

ith the complaint.

Basic sale price of apartment was 320,67.555/-, In accordance with the

payment plan, complainant by the year 2010 had paid a total amount of

iﬁqT{].ERgJ‘"t
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As per clause 9(a) of BBA construction of Mat was to be completed
within 24 months from the date of commencement of construction on
individual plot on which flat is located with grace period of 6 months but
respondent has failed W do 50 till date. Complainant approached the
respandent several times and asked him to complete the project and hand
over the possession of the unit bul to no avail. Complainant had
physically inspected the site-and had come to know that there 1S no scope
ol handing ovér of possession of Hat in question in near future as
development of area on project site is very limited. It has also come 10
knowledge of complainant that coquisite approvals from the authoritics
have also not been taken by respondent. It has been alleged by
complainant that the construetion of the project is still pending and
developmont of the prv::jitq;'!. i into doldrums and project is far from
completion, No offer of possession hits heen made despite lapse of more
than 12 years [rom date ef booking.

The respondent compny has kepl with itself illegally collected
External Development Charges from the complainant even though
there has been nu-dcvulupmml whatsoever by the state on or near the
project site in question: Morcover, noting has been deposited with the
Srate Government in light o  the fact that no license has been granted
to the same by TEP. Haryana. Henee, present complaint has been

filed.
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C, RELIEF SOUGHT
7. The complainant in his complaint has sought following reliefs:

W To direct the respondent-company to refund the amount of the

complainant with ipterest as per Rule 15 Maryana Real Estate
(Regulation and Development) Rules, 2017,

(i) Lo direet the respondent-company to pay interest on delayed
possession for moere than 12 years as per Rule 15 of Haryana
Real Estate (Regulation dnd Development) Rules, 2017 to the

camplainani

(iif) 1o direct the respondent to pay 2 LO.G0.000/- as part of damages

1o the complainant on account of mental agony, torture and

harsssment;

(iv) lTodirect the respendent - eompany 10 ref und of all legal cost of

31.00.000/- incurred by the-complainant:
(v) Any other reliel -remedy which is deemed fit by this Hon'ble
Authority in the present fucts and legal preposition of the cuse,
0. REPLY SUBMITTED ON BEHALF OF RESPONDENT
Icarred counse! for the respondent filed detailed reply on 10.08.2022 pleading
therein:
§  That the present complaint pertains Lo un-registered projeet of the
respondent therefore, in view of the latest judgment by THon'ble

Sunreme Courl in the case Newteeh Promoters and Develapers Pyt
p Iz
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Lid Versus state of LLf and others (2021 5CC Onling SC 1044, this

Hon'ble Authority sould not bave the jurisdiction to cntertain the
present complaint [iled under the Real Pstate (Regulation and
Development) Act, 2016,

That, the present complaint 1*‘. prossly barred by limitation and this
Hon'ble Court does not have jurisdiction 10 entertain a time barred
claim. Morcover, in absence of any pleadings regarding condonation of
delay, this Ton'ble Court could not have entertained the complaint in
present form, In recent judgment by the Hon'ble Supreme Court in the
case of ‘Surjeet Singh Sahni vs. State of U.P and others', 2022 SCC
online SC 249, the Hon'ble Apex Court has been pleased 1o observe that
mere representations does not extend the period of limitation and sthe
agerieved person has o approach the courl expeditiously and within

reasonable time. 10 the present case the complainant is puilty of delay

and laches, therefore, his claim should be dismissed.

Respondent in his reply has admitted the fact 0f booking of apariment,
the aerced sules consideration, the drva and location of the apartment as
well as the payment ol iﬁ;'?{a,{i'ﬁij!f— made by the complamnant.
Respondent has. however called complaingnt a chronic defaulter in
making timely payments despite issuance of various reminders. That due

(o default in making payment by complainant and other buyers has

Coe
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LomolalAtNO. 1302 0f 204

affeeted the entire project by which the dcw:lnpmcmr’cmmmcﬂnﬂ of the
project was delaved.

Respondent has relerved 10 clause 9(c) ol the Hal buyer agreement
whurein it has heen stipulated that in the event of delay caused on
account of force majeure conditions, complainant shall be paid
compensation (@ 35/- per sq. 41 per month.,

It has been contended that the project is being developed in terms of
statutory permissions and approvals pranted by competent authorilics.
The respondent has further submitted that in the vear 2007, respondent
s heen pranted license of the projeet bearing no. {29 10 138 bt 2007 for
construction ol residential golony i an area measuring 112.936 acres
which was: valid upte 07.03.2016, It has been submitted that basic
[ucilities and amenities like roads, clectricity, wWater, sewage, storm waler
ote. are duly available sife and respondent has already obtained all the
necessary approvals {rom the compelent guthorities, Further, OHSR & 2
nos, of tubewells: septic tank and §1P has alrcady been arranged for the
allotees who have beenresiding, Respondent had already applicd for the
application of renewnl of license which was. siill pending before the
DTCP. Haryana, On 25.05.2016, Office of Sentor Town Planner (STP).
Gurgaon had confirmed w DICP, Haryana that all the development
works of the project site as per approved layoul plan are complete, Un
21.02.2021, inspection visit at project site was conducted by learned

/

£
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CIP. HRERA. Panchkil and the observations noted by learned CTP
were submitted to Hon'ble Authority.

That. issue al vatid license being raised by com plainant is not tenable gs
on 28.03.2011 vide memo. No. ZP-110-A1(BS)201 1/3797-3830 DICP
has directed all the Senior Town Planners in the state that, “building
plans/pecupation certificate for individual plot holders in the licensed
¢olotiies should not be linked with renewal/validity of a lieense™ And
the complainant being an individual plot holder had extensive right to
construel his own plot irrespective ol the fact of renewal of license.
Respondent is trying to complete the project for which purpose they have
applicd [or repistration with RERA. It has heen submitted that
respandent has duly ﬂ:_3111-pj5q_d'w'itl1 the payment of dues and is in the
process of availing relief poliey for depositing. the- outstanding EDC.
Further it has been contended that time is not essence of the contract and
that there is no intentionsl delay on his part rather projcet has been
delaved for the reasons beyond his control Respondent company is
putting his best endeayours to streamling and complete the project and if
relicl sought by complainant is allowed al this stage, 1t will not only

hamper the project but will 4lso Harm the interest of other allottees.
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E. ARGUMENTS OF LEARNED COUNSEL FOR COMPLAINANT

AND RESPONDENT

—
I'J.

During oral arguments both parties reiterated their arguments as were

cubmitted in writing. Learned counsel for respondent further stated that
basic infrastructure and facilitics have already been developed at site and
number of families have been residing happily. Therefore, this is not an
abandoned project. Respondent is trying 10 complete the remaining
project and make offer of possession ol units 10 alfottees, She furthin
sated that allowing refund at this stage will hamper progress of the

project

¥. JURISDICTION OF THE AUTHORITY

16,

Authority observes that it has territorial as well as subject matter

jurisdiction 1o adjudicate the present complaint,

F.1 Territorial Jurisdiction

As per notification no. | A0TMICP dated 14.12.2017 issued by
Town and Country Planning Depariment the furisdiction of Real
Fstate Regulatory Authority. Panchkula shall be whole of Haryana
except Gurugram District for all purpose with offices situated in
Panchkula. In the present case the project in guestion 1s situated within
the planning arca Rewar District. Therefore, this Authonty has

complete territorial jurisdiction to deal with the present complaint,

. Mo
he”
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F.2 Subject Matter Jurisdiction
Scction 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement tor sale Section 11(4)(a)

is reproduced as hereunder:
Section 1 1(4)(a)
Be responsible for all obligations. respoensibilities and functions
under the provisions of this Act or the rules and regulations
made thereunder or o the allotices as per the agréement for
sale, or to the association of allottees. as the case may be, till the
conveyance of all the apartments, plots or buildings. as the casc
may be, to the allotees or the common areas 1o the association
of allottees or the competent authority, as the case may be;
Section 34-Functions ol the Authority
34(1) of the Act provides 1o ensure compliance of the
oblipations cast upon the promoters, the allottees and the real
estate agents under this Act and the rules and regulations made
thereunder,
So, in view of the provisions of the Ac¢t of 2016 quoted above. the
Authority has complete jurisdiction to decide the complaint regarding
non-compliance of obligations by the promoter leayving aside

compensation which is to be decided by learned Adjudicating Officer it

purstied by the complainanis at a later stage,

G. ISSUES FOR ADJUDICATION

i

Whether the complainant is entitled to refund of amount deposited by

him along with interest in terms ol Section 18 of Act of 20167

- kg
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OBSERVATIONS AND DECISION OF THE AUTHORITY

The Authority has gone through the rival contentions, In light of the

background of the matter as raptured in this order and also the

arguments submitted by both partics, Autherity observes as follows:
(i) The plea of respondent regarding rejection of complaint
on ground of jurisdiction stands rejected. The Authonty
observes (hat it has territorial as well as subject matter
jurisdiction to adjudicate the prosent complaint. Jurisdiction in
malters of unregisiered projeets has already been decided by the
Authority vide its order dated 30.03.2022'in complaint case no.
191 of 2020 titled ‘Mrs. R‘g_jﬁf & Mr. Ranbir Singh versus M/s
Parsvnath Developers Lid " and same is followed In present
cises as well,
(ii) That the license for development of this praject in
guestion  was - granted 1o the respondent by the Stale
Government guthiorities in the 'vear 2007. Booking of the
apartments have been done from the yeur 2006 onwards. As per
e information reeeived fom project branch of this Authority,
this project of the respondent i8:in & sertous difficulty. They
have applied for registration ol project w ith RERA being an
ongoing project. However, their license has not been renewed
and the respondent is in serious defaults in payment of overdue

o~
/
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External Development Charges (D). No development work

has taken place for the last over six years. In its project

jurisdietion, this Authosity has passed following order dated
203.2021;

W)L TPhis s an ongoing. project (ol which the
license was obiained by the promoters in the vear
2007. An application for registration of the project
was filed op 1052019, This matier has been listed
before: this  Authority  nuUmerous umes. The
promoters have been shifting their stand from time
ta fime, Noconstruetion work is taking place it the
project site fir the Jast many vears,
2. Inovderto evaluate ground realities learned
~ CTP of the Autharity was appointed Local
Cotnmissioner o visit the dte and submit his
feport regarding the stape’ 0f construction of the
project. Leamed CTP has submitted his report
which has been made pait of file. The respondent
company niay obtain @ copy of the report from the
registry of the Authority if they S0 desire.
3, Opening the arguments Shri Shekhar Verm,
Adyocate, learned  cou nsel  for the promoler- i

developers reiterated that upon filing of an
application for repistration the Authority is duty
bound 10 reaister the project. In support of his
contentions he drew the attention ol the Authority
towards provisions of Section 5 of the RERA Acl,
2016 and stated that as per law, the Authority is
~ duty bound 1o cither repister the project within a
pﬁi'iﬂ_d ol 30 days or reject the application lor
reasons to be recorded ailer giving an apportunity
to be heard 10 e promoler. Further. i the
Authority fails to grant registration or 1o reject the
application within g period of 30 days. the project
shall be deented to have been registered.
4 The Authority does not agree with the
contentions ol the lTeamed coursel Shri Shekhar
Verma for the reasons that the Authority 18 not
duty bound 1o register the project of a promoter

12
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who e defaulicr on mitltiple counts and whose
license has not heen renewed {w the Fn:wn ﬂ
Country Planning Department. Further. if the
promoter has failed to- complete the project for
more than a decade and no construction work is
taking place for pasi 7-§ years, and more
importantly there is no hope for scope for s
cecommencament in near future, the Authority
cannol redister such o project. Registration of 4
project implies' that the Authority has satistied
itself about credentials of a promoter and it is
satisfied that the projeet will be completed within
the stipulated time lrame. Registration of a project
by the Authority is an assyrance to all future
alliitees and inyestors thal the  Authority will
ensure that their money is safe and the project will
be compieted in time. In thig case the promoters
have vel tw pay 127 crores EDC 10 the State
Govermment swhich they are failing to pay last
many. years. 1o fact they have collected this money
fronm | large aumber of allottees but have not
deposited the same with the Town & Country
Planning Department. Further. gs. per informiation
provided in the application for registration an
amount of ‘about Rg, 279 crores is required for
completion ol the project.  Despite repeated
opportunities granted 10 the promoters No Mmoney
whalsaever has heen arrange hy the promoters for
Fecummeneing the Lonstruction activities.
Accordingly. the Authority is not satisfied with the
capabilities and imtentions of the promaters. For
these reasohs, it camot and should not register the
project at this staec.

6. The Authority afier consideration is.of the
viaw of the facts of the matter that application filed
by the promoters is liable to be rejected. In the
event of the application being rejected. alternate
optivns of handing over of the project to the
gesociation of allotices cin be explored. However.
befiore resorting 1o this aption one last opportunity
is uranted to the promoters 10 amange funds for
FECOMMEeEnSing af the project construction and atso
submiit fionthly plan Lor its exceution. Hf by the

2

13
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next odate  adeguate fupds  for commencing
condptiction work are nol put in the cscrow
aceoynt and a plan of action for completion of the
project is nol ibimitted. the Authority will be
constrained 10 issue o SHOW Cause notice  lor
rejection of the appl jeation.
7, Adjourned Lo (30520217
(iii) Authority ‘has offered numerous opportunities 10
respondents 10 commence development works of the project,
Repeated dircetions have been given to them 10 deposit some
money in the Escrow Agccount hut respondents have failed 10
comply with any of the viders, Respondonts have heen making
repeatid assurances but haye been failing to keep them.
‘(iv)  Purther Fel of the matter is that due date ol offering
POSSESSION Wis 2012, Ahesdy delay of more than 11 years has
faken place:  Afler such inordinate delay; Authority could
consider continuation of the allutlees in the project only it
respondent had commenced its development or an application
for grant of oceupation certificate was filed. On the contrary, in
this case development is not taking place at all, nor s there any
plan of ‘getion for commencing it. On account ol multiple
defaults on the part of respondent. Authority has nol cven
registered the projeet. In fact. a thought process is poing on 10

hard over the project 10 associaion ol allottees, which in other

H"M
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words mean thal Avthority consideérs that respondents will not

ise uble to complete the project at their level,

| h a
This project is alrcady delayed by scveral years. It 1s ShH ﬂf’lt Eﬂmﬂiﬂt

and admitedly respondent is 1ol in g position 10 complete the project
i foresceable future, therelore. Authority linds it to be fit case for
allowing refund in favour of complainant. As per Section 18 of Act,
interest shall be awarded at such rate as may be preseribed. Rulc 15 of
HRIRA Rules, 2017 provides {or proseribed rale of interest which 1s
as under:

“Rule 15: Interest payable by promuter and Allotiee. |Section
19] - An allotles shall be compensated by the prometer for loss
or damage sustained due to incorreet or false stalement in the
Aotice, advertisements, prospecius at brochure in the terms of
gection 12, Incase, _all-ufimu wishes to withdraw {Ffom the project
due to discontinuance of promeler’s business as developers on
account of suspension ot revocation of the registration or any
other reason(s) in terms of clause (b) sub-section (1) of Section
18 or the promoter fails give possession of the apartment/
plot in accordanct with terms and conditions of agreement for
sale in terms of subsection {4) of Seetion 19, The promoiey
qhgll return the entire amount with intcrest #s well as the
compensation puvable, The rale of intergst pavable by the
promoter o the allonte or by the alloee o the promoter. as the
case may be, shall be the State Bank of India highest marginal
cost of lending rate plus two pereent. In case, the allotice fatls 1o
pay 10 the pronioter 4s pet qareed terms and conditions, then
such case, the allottee shall also be liable to pay in lerms ol sub-
seotion (7) of section 19:

Provided that in case the Staw Bank of India marginal
cost of lending rate (MCLR) ' ot in use. it shall be replaced hy
such benchmark lending rates which the State Bank of India
may {ix from time to time for lending Lo the general public.”

15)"*/":
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The legislature in its wisdom in the subordinate legislation under the
provisions of Rule 15 of the Rules, has determined the prescribed rate

of interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest. it will
ensure uniform practice in all the cases.
Consequently, as per website of the state Bank of India ic

hitps://sbi.co.in, the marginal cost of lending rate (in short MCLR) as

on date i.e. 20.12.2022 is 8.60%. Accordingly. the prescribed rate of
interest will be MCLR + 2% 1.e. 10.60%.

The definition of term ‘interest’ is defined under Section 2(za) ol the
Act which is as under:

(za) "interest” means the rates of interest payable by the
promoter or the allottee, as the case may be.

Explanation.-For the purpose of this clause-

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allotiee. in case of
default;

(ii) the interest payable by the promoter to the allottee shall be
from the date the promoter received the amount or any part
thereof till the date the amount or part thereol and interest
thereon is refunded, and the interest payable by the allotiee to
the promoter shall be from the date the allotee defaults in
payment to the promoter till the date it is paid:

Accordingly, respondent will be liable to pay the complainant interest from

the date amounts were paid by him till the actual realization of the amount.

16
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Hence, Authority directs respondent to refund to the complainant the paid

amount of 6,76,689/- along with interest at the rate prescribed in Rule 15 off
Haryana Real Estate (Regulation and Development) Rules, 2017 i.¢ atl the
rate of SBI highest marginal cost of lending rate (MCLR)+ 2 % which as on
date works out to 10.60% (8.60% + 2.00%) from the date amounts were paid
till the actual realization of the amount. Authority has got calculated the total
amount along with interest at the rate of 10.60% till the date of this order and

said amount works out to ¥16,11.511/- as per detail given in the table below:

S.No. | Principal | Date  of | Interest TOTAL AMOUNT |
| Acerued  till | PAYABLE 10
Amount payment 20.122022 | COMPLAINANT |

: %75,000/- 07.09.2009 |31,05,702/- |%1,80,702/-

21,225,000/~ | 17.09.2009 | %1,75.808~ | 33,00.808/-

13

3. [R275,000- |18.11.2009 | 33,818257 B

4. 31.95,338/- | 07.04.2010 |%2.63.276/- |34.58,614/-

3 36,351/- 13.10.2010 | X8.211/- 114.562/- |

Total | 36,76,689/- | 39,34,822/- | 116,11,511/-

I. DIRECTIONS OF THE AUTHORITY
23.  Hence, the Authority hereby passes this order and issues following

directions under Section 37 of the Act to ensure compliance of

g
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obligation cast upon the promoter as per the function entrusted to the

Authority under Seetion 34(f) of the Act of 2016:
(i)  Respondent is directed to refund the entire amount of
$16,11,511/- to the complainant.
(ii) A period of 90 days is given fo the respondent to comply
with the directions given in this order as provided in Rule 16 of
Haryana Real Estate (Regulation & Development) Rules. 2017
failing which legal consequences would follow.

24.  The complaint is. accordingly. disposed of. File be consigned 1o the

record room and order be uploaded on the website of the Authority

Dr. GEETA RATHEE sr({'u/

IMEMBER|

|||||||||||||||||||||

NADIM AKHTAR
o [MEMBER|
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