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o8] GURUGRAM | Complaint No. 2461 of 2018

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaintno: | 3461 of2048]
First date of hearing: 27.03.2019
Date of decision: 10.10.2022

1. Neeraj Karwal |
R/o Flat no. 2C, Green View Apartments, Mayapuri
Road, Hari Nagar, New Delhi-110064

2. Ravi Tuli
R/0 EA-77, Maya Enclave, Behind BSES Office, Hari "
Nagar, Mayapuri, New Delhi-110064 Complainants

Versus

Ansal Housing & Construction Ltd.
Office address: 15 UGF, Indraprakash, 21, Barkhamba

Road, New Delhi- 110001. Respondent
CORAM: |

Shri Vijay Kumar Goyal | Member
Shri Ashok Sangwan | Member
Shri Sanjeev Kumar Arora | Member
APPEARANCE: |

Ms. Aditi Bhatia (advocate) | Complainant
Smt. Meena Hooda (Advocate) 5 Respondent

OR?ER
1. The present complaint dated 514.01.2019 has been filed by the
complainant/allottee under sectiion 31 of the Real Estate (Regulation
and Development) Act, 2016 (in qlhort, the Act) read with rule 28 of the
Haryana Real Estate (Regulatioril and Development) Rules, 2017 (in

short, the Rules) for violation ofs%ction 11(4)(a) of the Act wherein it is
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[pg. 63 of complaint]
11. | Possessian clause Clause 31.
31. The developer shall offer possession af the
unit gny time, within a period of 48 months
from the date of execution of the
agreement or within 48 months from the
date of obtaining all the required
sanctions and approval necessary for
commencement of construction,
whichever is later subject to timely payment
of all dues by buyer and subject to force
majeure circumstances as described in clause
32. Further, there shall be a grace period of
6 manths allowed to the developer over
and above the period of 48 months as
above in offering the possession of the unit.
(Emplhasis supplied)
[pg. 52 of complaint]
12. | Date of construc{ion taken | 18.05.2013
from another complaint
13. | Due date of possession 08.07.2018 ,
! (Note: 48 months from date of agreement
' -€,08.01.2014 being later + 6 months grace
period allowed being unqufa]iﬁérfd]
14. | Delay in handing over | 6 months 6 days
possession till the date of
filing of this complaint i.e.,
14.01.2019
15. | Basic sale consideration as | X 72,95,253.13/-
per payment plan annexed
with BBA at page 60 of
complaint.
16. | Total amount paid as per | ¥69,31,278.55/-
call notice dated 07.12.2018
at page 77 of complaint.
17. | Offer of passession Not offered
18. | Occupation certificate Not yet obtained

|
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36,07,828/- (Rupees thirty-six la

ards

Complaint No. 2461 of 2018

)achan Singh Paul on 20.06.2012
1t company. That the respondent
ng no. KINRS-1002.

, Mr. Gurbachan Singh paid Rs.
Cs seven thousand eight hundred

the said allotment after which

certain personal reasons the allottee transferred his
said allotment to the complainants herein.

plication dated 03.01

.2014, requesting for change in

chase was made to the respondent by the then allottee,
d the complainants.
ng

was also executed between the respondent company

period an apartment buyer's

1.2014. That as per the agreement a

was

allotted to Mr. Gurbachan Singh

asic sale price of Rs. 65,85,933.12/- (Rupees sixty-five

five thousand nine hundred thirty-three and twelve

Sq. Ft. That the payment for the said

per

spon

the construction linked payment

means the payment was to be made as per the

dent in constructing the project.

be noted that the agreement had been executed only

after obtaining all the necessary approvals and sanctions from the

competent

allottee for

authorities and the respondent had also charged the

the commencement of the project. Thus, keeping all

factors in mind the possession of the flat was to be delivered within
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respondent has miserably faftiiled
the project and is in no positi;ion t
soon in the near future. That the
considerable amount of their h
stagnant construction at thLe sif
possession anytime in the inear
financial hardships borne byJI the
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to complete the ¢onstruction of
o deliver the possession anytime
complainants have parted with a
ard-earned money and there is
e with no hopes of getting the
- future, leading to mental and
complainants. That the failure of

sulted in serious consequences

being borne by the complainernts as they were financially burdened

to make payment for a posfession which till date has not been

completed. Thus, the compl

inants now seek the intervention of

the Hon'ble Authority to grant them the refund of the amount of

Rs.69,71,278.46/- (Rupees sixty-

nine lacs seventy-one thousand

two hundred and seventy-eight gnly) deposited by them with the

respondent
That in spit
progress at
flat no reply
or assuring
complainan
respondent

possession.

respondent yet again arbitrarily
Rs.3,58,945.09/- on 07.12.2018.
preferred a

that they had been trapped

along with a prescrib

the project and the da

y was ever made b

regarding the

» the complainants of

ed rate of interest.

e of several requests of the complainants regarding the

te of delivery of possession of the

y the respondent answering the same

the possession of the flat. The

ts had not received any intimation from the side of the
reason for delay or the date of

That irrespective of the stage of construction the

and illegally raised a demand of

That the complainants also

protest letter against the same as they now realized
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not maintajnable before this

Hon'ble Authority. The complainant

has filed the present compllhint seeking refund and interest for

alleged del:

complainan

to refund,

Adjudicatin

ay in delivering posse

g Officer under Section

ssion of the unit booked by the

t.Itis respectfully submitted that complaints pertaining
|

compensation and interest are to be decided by the

71 of the Real Estate (Regulation

and Development) Act, 2016 (hereinafter referred to as “the Act”
for short) read with Rule 29 of the Haryana Real Estate (Regulation
and Development) Rules, 2017, (hereinafter referred to as “the
Rules”) and not by this Hon'ble Authority. The present complaint is
liable to be dismissed on this ground alone.
b. That even otherwise, the Complainant has no locus-standi and
cause of action to file the present complaint. The present complaint
is based on an erroneous interpretation of the provisions of the Act
as well as an incorrect understanding of the terms and conditions
of fhe Apartment Buyer's Agreement dated 03.06.2013, as shall be
evident from the submissions made in the following paragraphs of
the reply.
¢.  That the respondent is a Public Limited Company registered under

the Companies Act, 1956, having its registered office at 606,

Indraprakas
present rep
authorized 1

authority le

‘epresentative named

h, 21 Barakhamba Road, New Delhi-110001. The
ly is being filed by the respondent through its duly

Mr. Vaibhav Chaudhary whose

tter is attached herewith. The above said project is

related to license no.32 of 2012 dated 12.04.2012, received from

the Director General, Town &

Chandigarh

Country Planning, Haryana,

(DGTCP) over the land measuring an area of 11.70
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r of defaulters in the project, the
ito the project and has diligently
in. It is also submitted that the
is swinging in full mode and the

escribed time period as given by

iforesaid and the rights of the
e respondent would have handed
inant within time had there been
s beyond the control of the
eral circumstances which were
ntrol of the respondent such as
.2012 and 21.08.20012 of the
Court duly passed in civil writ
h which the shucking/extraction
the backbone of construction
t different dates passed by the
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lity index being worse, maybe
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U/s 4 to int

1se
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imate fresh date ¢
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It is furthe

|
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agreement.. The complainar

compensation beyond the terms a

agreement.
That without prejudice to th
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e COl
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e authority, the Act cannot be said
The provisions of the Act relied
interest cannot be called in to aid
1e provisions of the agreement. It
interest for the alleged delay
beyond the scope of the buyer’s
annot demand any interest or
nd conditions incorporated in the
le law as laid down by the Hon'ble
titled as Neelkamal Realtors
India published in 2018(1) RCR
bters/developers has been given
er of possession while complying
Act as it was opined that the said
instead of

prospective effect

19 of the above said citation are

» interest for the alleged delay
beyond the scope of the buyer's
annot demand any interest or

nd conditions incorporated in the

itentions of the respondent, it is
aint is barred by limitation. The
date of possession in respect of
therefore, no cause of action is

t, and thus, the present complaint
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baseless. Thus, it is most respectfully submitted that the present
complaint deserves to be dis%missed at the very threshold.

m. That, it would be relevant to mention here in case titled as Mr.
Abhishek Mohan Gupta Vs.! Mis Ireo Grace Realtech (Pvt.) Ltd.,
complaint No.2044 of 201]& date of first hearing 12.03.2019,
decided on 12.03.2019 by t}:1e hon'ble authority, in para no.36, it
was held by the hon'ble authority came across that as per clause
13.3 the respondent has agreed to offer the possession of the said
apartment|within a period of 42 months from the date of approval
of building plans and/or fulfilment of preconditions imposed
thereunder + 180 days grace period. The building plan for the
project in question was approved on 23.07.2013 which contained a
precondition under clause 17(iv) that respondent should obtain
clearance from Ministry of Environment and Forest, Government of
India before starting construction of project. The said environment
clearance for thelproject in question was granted on 12.12.2013
containing| a pre-condition| of pbtaining fire safety plan duly
approved by fire department before starting construction. The
respondent obtained the said approval on 27.11.2014, Therefore,
the due date of possession comes out to be 27.11.2018 and the
possession has been delayed by 3 months and 13 days till the date
of decision....”

7. Copies of all the documents have been filed and placed on record. The

authenticity is not in dispute. Hence, the complaint can be decided on

-

the basis of theses undisputed documents.
8. The application|filed in the form CAO with the adjudicating officer and

on being transferred to the authority in view of the judgement M/s
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ritorial as well as subject matter

complaint for the reasons given

CP dated 14.12.2017 issued by
nt, the jurisdiction of Real Estate
be entire Gurugram District for
rugram. In the present case, the
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the authority is deprived of the

n of, or rights of the parties inter-

er's agreement executed between the

ferred to under the provisions of

ted inter se parties. The authority

Page 19 of 28




i HARERA
GURUGRAM

| ]
HOP

wEINE o

18. Also, in appeal n
Vs. Ishwer Singh
Estate Appellate

“34. Thus, k

the considerec
retroactive to

the agreements for sale entered in

operation of ti

>. 173 0f 2019 titled as

! Dahiya,in orderi date

|
eeping in view our aforest
d opinion that the pr{ow‘sit
some extent in operation (
to ev

Tribunal has obsefrved:

Complaint No. 2461 of 2018

s Magic Eye Developer Pvt. Ltd.

d 17.12.2019 the Haryana Real
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interest. i
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31. This is without prejudice to any (*ther remedy available to the allottee

including compg;énsation for whic}l allottee may file an application for
adjudging compensation with the Ibdju dicating officer under sections 71
& 72 read with section 31(1) of the Act of 2016,

32. The authority hereby directs tﬁe promoter to return the amount
received by himii.e., Rs. 69,31,278.55/+ with interest at the rate of 10%
(the State Bankiof India highest marginal cost of lending rate (MCLR)
applicable as on;date +2%) as preiscribed under rule 15 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 from the date of
each payment till the actual date of refund of the amount within the
timelines provided in rule 16 of the Haryana Rules 2017 ibid,

H. Directions of the authb rity

33. Hence, the authority hereby passes this order and issue the following
directions undq:r section 37 of| the| Act to ensure compliance of
obligations castej»d upon the promoter as per the functions entrusted to
the authority under section 34(f):
i. The respond;ent/promoter is directed to refund the entire amount

of Rs. 69,31,278.55/- paid by the complainants along with
prescribed réte of interest @ 10% p.a. as prescribed under rule 15
of the Haryanfa Real Estate (Regulation & Development) Rules, 2017
from the daté of each payment till the date of refund of the/deposited
amount.
ii. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences
would follow,
iii. The respondent builder is directed not to create third party right

against the unit before full realization of the paid-up amount along
|
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