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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
‘Complaintno: | 19280f2021/3963
S 0f 2019
|_Fnﬂ date of hearing: | 14.11.2019
| Date of decision: | 10.01.2023
Rakesh Bedi & Shashi Bedi
R/0 Hno. 130 A, New Colony, Gurugram-122001 . Complainants
. Versus
Ansal Heights & Construction Ltd. -
Office address: 606, 6% floor, Indraprakash, 21,
Barakhamba road, New Delhi-110001 Respondent
CORAM: :
Shri Vijay Kumar Goyal ' ' Member
Shri. Ashok Sangwan Member
Shri Sanjeev Kumar Arora : N Member
APPEARANCE: :
None : Complainant
Shri Maheshwar Rathee(Advocate) Respondent

ORDER
1. The present complaint dated 05.09.2019 has been filed by the
complainants/allottees under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it is
inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions as provided under the
- Page 1 ol 22



W HARERA -
@n GURUGRAM : Complaint No.___l‘);.&&_ 9_1;2[]21 ]-I

provision of the Act or the Rules and regulations made thereunder or to
the allottee as per the agreement for sale executed inter se.

A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid by
the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S B A0 SAMEILNARS LS 25 SRR MNE B
Sr. W Particulars Details
No.
1. Name of the project “Ansal Heights 86", Sector 86, Gurugram.
2 Total area of thé‘;-:\.ro-j'éct = 7112.843 acres -

3 Nature of the project .Grlnui:; housing colony

4. | DTCP license no. " | 48 of 2011 dated 29.05.2011 valid upto
& . & 1128.05.2017

8. Name of licensee - 1o Resolve Estate Pt Ltd.

6. | Registered/not registered - ° | Notregistered

7. Unit no. C-0604

[annexure 2, pg. 29 of complaint]

8. |Areaoftheunit. |- . |1895sq.ft.
' [annexure 2, pg. 29 of complaint]

9. Date of execution ‘of buyer's | 25.09.2012
agreement ; ) o

[annexure 2, pg. 26 of complaint]

10. | Possessionclause =~ 3L

| The developer shall offer possession of the

o i I ~ — ‘unit any time, within a period of 42
o Sl s ' months from the date of execution of the

i £ \agree‘menwrwithin 42 months from the
date of obtaining all the required
sanctions and approval necessary for

| commencement - of  construction,
| whichever is later subject to timely
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] 5 _p7ymenf bﬁﬁ_aués by bu yer_and subject to |
force majeure circumstances as described
in clause 32, Further, there shall be a grace
period of 6 months allowed to the
developer over and above the period of
42 months as above in offering the
possession of the unit.”

(Emphasis supplied)
[annexure 2, pg. 34 of complaint]
11. | Date of start of construction as | 01.10.2013
per customer ledger dated 49 of Laiit
04.10.2019 [pg. 490 compalnl]
12. | Due date of possession -~ 101.10.2017
(Note: 42 months from date start ol
construction i.e., 01.10.2013 being later +
6-months grace period allowed being
unqualified}
13. | Delay in handing over | lyearll mon\ths4days
possession till the date of
filling of this complaint i.e,
05.09.2019
14. | Basic sale considerationas per | 371,62,816.75/-
payment plan annexed with | . .
BBA at page 42 of complaint. o~
15. | Total sale consideration as per | ¥72,20,434.75/-
customer  ledger  dated i
04.10.2019 on pg 44 of 3
complaint o i
16. | Total amount paid by the f_:g:B,lffZ,‘}?B‘.?Q/-
complainant as per customer L
ledger dated 04.10.2019 on pg. {51
48 of complaint |
L17. Offer of possession Not offered

B. Facts of the co:ﬁplaint

3. The complainant has pleaded the complaint on the following facts:
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b.

That the respondent party, Ansal Housing & Construction Limited,
is a company incorporated under the Companies Act, 1956 having
registered address at 606, 6th floor, Indra Prakash, 21,
Barakhambha Road, New Delhi- 110001 and the project in
question is known as Ansal Heights 86, Sector 86, Gurugram,
Haryana (hereinafter referred to as 'the Project’).

That the family members of the complainants always insisted on
buying a flat as the complainants and their family members were
anxious to buy their own independent flat and the present flat was
bought for self-use and for famlly members. The complainants vide
applicatinn dated 01—.69I.2-()1'1' énnlied for allotment of a flat in the
project. The clomplainants al.'sn pa&d %.6,00,000 /- as earnest money
towards apphcatlon for allotment |

The complamants and thc rcspondcnt entelcd into a flat buyer
agreement dated 25.09. 2012 whereby details of the unit and
consideration to be pald towards the purchase of the unit along
with other term's'an't‘i' conditions of the transaction were more

. 1

spemﬁcally agreed upon

. The total price for the unit 1nclud1ng preferenttal location charges

but excludlng taxes and other statutory charges was
8 64"34 041-75/~ The comblainnnt was required to make
pcnod:cal payment of the total consideration on the basis of the
stage ofconstructlon ie., as per the constructlon linked plan as per
the payment p]an annexed as annexure A to the flat buyer’s

agreement
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e. The respondent has still not obtained registration under section 3

of the Act in complete ignorance of the provision of the Act and
Rules made thereunder. The complainant has till date made a total
payment of . 68,41,478/- (rupees sixty-eight lakhs forty-one
thousand four hundred and seventy-eight only) which is more than
the total price of the unit as agreed upon vide the flat buyers
agreement. However, the project .is far from stage of completion
and the complainants are bearing bank interest charges in addition

to the rent pald for hls current reqldence w1th no clarity on the

~ "
i

expected date of possessnon

f. The payments under the ﬂat buyer s agreement were stipulated on

milestone ba51s (i.e., upon complet:on of certain percentage of the
constluctlon) However the respondent on various occasions
raised demands for payment without completson of the milestone.
Accordingly, the comp[alnants have paid the total consideration
towards the ﬂat even before the completlon of milestones as

contemplated in the agreement

g. The respondent had ylde it's email dated 08.08.2019 assured that

as per the feedbecl:recewéd from the management they will be
handlng over the tower wise possessmm startmg with Tower H by
December 2019. However the construction at the site of the
project has not progressed and expecting completion for offering

the possession by December 2019 is far-fetched.

. That as per clause 31 of the flat buyer’s agreement the respondent

was requlred to handover the possession of the flat to the

complamants wnthm 42 months from the date of execution of the
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agreement with a further grace period of 6 months. The agreement
was exe':_cute'd on 25.09.2012 and all the required sanctions and
app'rova:l necessary for commencement of construction were
granted to the respondent in month of October 2013, therefore the
due date of possession was on or before October 2017. However,
till date possession of the flat has not been offered to the
complainants as the project has not been constructed at the pace at
which the same was required under the agreement.

i. The respondent has failed to abide by the terms stipulated in the
flat huyers dgreement The cause of action to file the present
complaint is contmumg as the respondent has failed to deliver the
possession of the umt till present date. The complainants have
diligently discharged all thelr obligatlons as per the flat buyer's
agreeﬁnent whereas therespondent hae fai'l‘cd to perform its
obligations as per the flat buyer S dgreement

j. Clause 24 of the flat buyer S agreement stlpulates for 24% interest
p.a. compounded quarterly for the delay in payment/mstallments
and therefore, in terms of section 2(za) of the the Act, ibid, the
complainants are aise entitled to th'e same rate of interest for delay
permd in handmg over of phy51cal posseqsmn of the flat. Whereas
as per clause 37 of the agleement in case the respondem is unable
to develop the pro;ect within the agreed period of 48 months, it is
liable to payanomlnal compensatz(m of Rs. 5/- pC‘I sq. ft. per month
for the delayed perlod The aforesald condition is unilateral and
arbitrary, and pr0v151ons of the Act qhould be read in the

agreemenl
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k. The complainants had visited office of the respondent many times
to complain about delay in the project, however no plausible reply
has been received from the respondent. Since the respondent is
unable to develop the project and handover physical possession of
the flat, the complainants are entitled to refund of the entire sale
consideration and other charges along with applicable compound
interest from the date of respective payments.

C. Relief sought by the complainants:
4. The complainants have sought following reliefs:
a. Refund the entire amountpaldby the complainant along with the
interest @24% p.a. R R |
b. Compensation & cost of lltlgatlon
5. On the date of hearmg, the aufhofity eﬁcplaincd to the
reqpondents/promoter about the .cd‘rifraventio'n as alleged to have been
committed in relation to 5ect|on 11(4] (a) ofthe Act to plead guilty or
not to plead gu:lty '
D. Reply by the respondéﬁt :
The respondent hae contested the complamt on the following grounds:
a. That the present complamt is ne1ther maintainable nor tenable by
both Iaw and on facts. It is submitted that the present complaint
is not maintainabie before this Hon'ble Authority. The
complainants have filed the“p-r'eser'lt ﬁom;ﬁlainl seeking refund and
interest for the aliegéd de'la.y'h in Helivering the possession of the
unit booked by the éo‘n{pllaina_ﬁtls. It .is respectfully submitted that
conﬁﬁlai'nts pertaining to refund, compensation and interestare to

be deCidéd by theédjudicating officer under section 71 of the Act
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read with rule 29 of the Rules and not by this Hon’ble Authority.
The present complaint is liable to be dismissed on this ground
alone. _

b. That even otherwise, the complainants have no locus-standi or
cause of action to file the present complaint. The present
complaint is based on an erroneous interpretation of the
provisions of the Act as well as an incorrect understanding of the
terms and conditions of the buyer’s agreement dated 25.09.2012,
as shall be ewdent from the submmlons made in the following
paragraphs of the present reply

c. The respondent is a pubhc limited conﬁpany registered under the
Companies Act 1956 having its registered office at 606,
lndraprakash 21 Bai"akhamba Road, New Delh| 110001. The
present reply is bemg ﬁled by the respondcnt through its duly
authorized representatwe named Mr. Vaibhav Chaudhary, whose
authority letter is-a'tlté"c'héél. ki'eréw-ithi"l"he above said project relates
to license no.48 of 2011 dated 29.05.2011 received from the
Director General Town and Countfy Plénning (DGTCP), Haryana,
Chandlgash over the land measuring 12.843 acres details of the
same are glven in bullder buyer’ s agreement, situated within the
revenue estate of Vlllage Nawada- Fatehpur Gurugram, which falls
within Sector- 86 Gurugram Mane‘;ar Urban l)cvclopment Plan.

d. The reliefSought in the complaint'by complamants is based on false
and frivolous grounds and:they'are n:ot entitled to any discretionary
relief from this hon'ble autholrlity as the person does not come with

clean hands may be thrown out without going into the merits of the
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case. However, the true facts of the case are that the land of the
project is owned and possessed by the respondent through its
subsidiary M/s Resolve Estates Pvt. Ltd., having its Registered
Office at 153, Okhla Industrial Estate, Phase-11I, New Delhi-110020
and possessed by the through its subsidiary M/s Optus Corona
Developers Pvt. Ltd., having registered office at | 181, Saket, New
Delhi and M /s Samyak Project Pvt. Ltd., having its registered office
at 111, First Floor, Antriksh Bhawan, K.G. Marg, and New Delhi.

e. Thatthe complamants approached the respondent sometime in the
year 2011 for purchase of an—;ndcpet1de11t unit in its upcoming
residential pro;ect “Ansal He1ghts-86 (helemalte “the project”)
situated in 'S-eetoi' 86, Viilage"Nawada, Fatehpur, Gurgaon. It is
submitted that the compiamants pnou to approaching the
respondent, had conducted extensive and independent enquiries
regarding the prolect and it was only after the complainants were
fully satisfied w1th regard to all aspecte of the project, including but
not limited to “the capacrty of the respondent to undertake
development of the same, that the complamants took an
mdependent and informed decmon to puuhase the unit, un-
influenced in any manner by the respondent

f. That thereafter the complamants vide application form dated
30.11.2011 applled to the respondent for provisional allotment of
aunitin the pmJect 'lhe complamant in pursuance of the aforesaid
apphcatlon form, was Aallotted an mdependent unit bearing no. C-
0604 in the said pm]eck The complamants conscmusly and wilfully

opted for a conqtructton Jinked plan for remlttance of the sale
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consideration for the unit in question and further represented to
the respondent that they shall remit every instalment on time as
per the payment schedule. The respondent had no reason to
suspect the bonafide of the complainants. The complainants further
undertook to be bound by the terms and conditions of the
application form.

g. It is further submitted that despite there being a number of
defaulters in the project, the respondent itself infused funds into
the project and has diligently developed the project in question. It
is also submi-tted that the.lconSt_i'dtfion work of the project is swing
on full mode .anld"ﬁthe work ‘;Nill:"be conioleted within prescribed
time perlod as gwen by the reSpondent to the authorlty

h. That without pre]udtce to the aforesaid and the rights of the
respondent 1t is submltted that the respondent would have handed
over the possessnon to the complamants within time had there been
no force majeure circumstances beyond lhe control of the

respondent, there had been several circumstances which were
absolutely beyond and out of control of the respondem such as
ordels dated 16. 07 2012, 31.07; 2012 and 21.08.2012 of the
Hon'ble Pun]ab & Halyana High (‘ourt duly passed in civil writ
petmon no. 20032 of 2008 through Wthh the sucking /extraction
of water was banned whlch is the backbone of construction
process, snnultaneously orders at different dates passed by the
Hon'ble National Green Tribunal -restraining thereby the
excavotion work causinlg Air .(juzility Index b..eing worse, may be

hannfulito the public at lal.'ge without admitﬁng any liability. Apart
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from these, demonetization is also one of the main factors to delay
in giving possession to the home buyers as demonetization caused
abrupt stoppage of work in many projects. The payments especially
to workers to only buy liquid cash. The sudden restriction on
withdrawals led the respondent to be unable to cope with the
labour pressure. However, the respondent is carrying its business
in letter and spirit of the builder buyer’s agreement as well as in
compliance of other local bodies of Haryana Government.

i. That it is submitted that the complaint is not maintainable and
tenable under the 'eiiesI (;flﬁlé\N:,J'é.s the complainants have not
approached the ho'nﬂ'blle ai'ut'horiiy with clean hands and not
disclosed the t.rue."éiiid-'matefiai” facts relates to this case of
compiaint. The"comp-lai"naiit,. thl.i's, have approached the hon'ble
authority with unclean hands and suppressed and concealed the
material facts and prdr(féé'c‘llings which has direct bearing on the very
maintainability of pu‘rbor‘téd‘ccinipléiint and if there had been
disclosure of these material facts and proceeciiiigs the question of
entertaining the pi"éséiit-éomplaint-'w’mild have not arising in view
of the case law titled as S.P. Chengalvaraya' Naidu Vs. Jagan Nath
reported in 1994 (1) SCC Page-1, in which the Hon'ble Apex Court
of the land opined that non-disclosure of material facts and
documents amounts to _a.f-raud on not only the'op_posite party, but
also upon the hon'ble authority and subsequently the same view
was taken by even Hon'ble National Commission in case titled as
Tata 'M-ot.ors Vs. Baba Huzoor Maharaj héarin_g RP No0.2562 of
2012 decided on 25.09.2013. ' 4
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Copies of all the documents have been filed and placed on record. Their

authenticity is not in dispute. Hence, the complaint can be decided on
the basis of these undisputed documents.

Jurisdiction of the authority

The authority observed that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given
below. |

E.l. Territorial jurisdiction

As per notification no. 1/92/2017-11‘(‘[’ dated 14.12.2017 issued by

L i

Town and Country Planmng Department the j thI isdiction of Real Estate

Regulatory Authorlty, Gurugram shall be entire Gurugram District for

all purpnse with offices situated in dufngram. In the present case, the
project in (juestinn is situa.téld within the planning area of Gurugram
District, therefore this authorlty ha*; Complete tert itor lal jurisdiction to
deal with the present complamt

E.Il. Subject matter jurisdiction

Section 11[4j(a] of the Ac’tt'2016 provides that the promoter shall be
responsible to the allottce as per agreement for sale. Section 11 (4)(a) i

reproduced as hereunder

Section 11

(4) ?he promoter shaH- '

(a} be responsrb!efor all obhqauom respom:b:!mes and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allottees,
or the common areas to the association of allottees or the competent
authority, as the case may be; .

Section 34-Functions of the Authonty
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34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.
11. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter as per provisions of section 11(4)(a) of
the Act leaving aside compensation which is to be decided by the
adjudicating officer ifpursﬁed by the complainants at a later stage.

12. Further, the authority has no hitch in proceeding with the complaint and
to grant a relief of refund in the present matter in view of the judgement
passed by the Hon'ble’ Apex “Court in Newtech Promoters and
Developers Private Limited VS-State of UP and Ors.” SCC Online SC
1044 decided on 11.11.2021 wherem it has been laid down as under:

“86. From the scheme of the Act of which a detailed reference has been
made and taking note. of power of adjudication delineated with the
regulatory authority and adjudicating officer, what finally culls out 1s
that although the Act indicates the distinct expressions like ‘refund’,
‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of Sections
18 and ‘19 clearly manifésts that when it comes to refund of the
amount, and interest on the refund amount, or directing payment of
interest’ for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authority which has the power to examine
and determine the outcome of a complaint. At the same time, when it
comes to a question of seeking the relief of adjudging compensation
and interest thereon under Sections 12, 14, 18 and 19, the adjudicating
officer exclusively has the power to determine, keeping-in view the
collective reading of Section 71 read with Section 72 of the Act. if the
adjudication under Sections 12, 14, 18 and 19 other than
compensation as envisaged, if extended te the adjudicating officer as
prayed-that,in our view; may intend.to expand-the ambit and scope of
the powers and functions of the adjudicating officer under Section 71
and that would be against the- mandate of the Act 2016."
13. Furthermore, the said view has beenr¢iterated by the Division Bench of

Hon'ble P._-u.nj_élb:and H'é.ryana Hi_gh Cburt in “Rgmprastha Promoter and
Developers Pvt. Ltd. Versus. Union of India and others dated
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13.01.2022 in CWP bearing no. 6688 of 2021. The relevant paras of the
above said judgment reads as under:

“23) The Supreme Court has already decided on the issue pertaining
to the competence/power of the Authority to direct refund of the
amount, interest on the refund amount and/or directing payment of
interest for delayed delivery of possession or penalty and interest
thereupon being within the jurisdiction of the Authority under Section
31 of the 2016 Act. Hence any provision to the contrary under the
Rules would be inconsequential. The Supreme Court having ruled on
the competence of the Authority and maintainability of the complaint
before the Authority under Section 31 of the Act, there is, thus, no
occasion to enter into the scope of submission of the complaint under
Rule 28 and/or Rule 29 of the Rules of 2017.
24) The substantive provision of the Act having been interpreted by
the Supreme Court, the Rules have to be in tandem with the
substantive Act.._ | L fud 1 v
25) In light of the pronotncement of the Supreme Courtin the matter
of M/s Newtech Fromoters supra), the submission of the petitioner to
await outcome of'the SLP filed against the judgment in CWP No.38144
of 2018, passed by this Court; fails to impress-upon us. The counsel
representing the parties very fairly concede that the issue in question
has already been decided by the-Supreme:Court. The prayer made in
the complaint asextracted in the impugned orders by the Real Estate
Regulatory Autharity fall within the relief pertaining to refund of the
amount, interest on: _the refund amount or directing payment of
interest for delayed delivery of possession. T he power of adjudication
and determination for the said relief is conferred upon the Regulatory
Authority itself and not upon the Adjudicating Officer.”

14. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme., Court in :the "ir!natter of M/f.s NeWtebh Promoters and
Developers Private Limrtéd Vs State of U.P. and Ors. (supra), and the
Division Bench of | Ho_n":bl'e Punjab and Haryana High Court in
"Ramprasthd Pro-moter—'ﬁnd Developers pvt. Ltd. Versus Union of
India and_b;tﬁer_'s. fsup}"a),: the a;utholr".it}} has the jurisdiction to entertain
a complaint seéking refund of the amount paid by allottee alongwith
interest at the prescribed bt

F. Findingsfbn'the' r:e"luiefiéo.ug:h-t by the-coniplainants
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reproduced below for ready reference:

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession

of an apartment, plot, or building.-.

(a)in accordance with the terms of the agreement for sale or, as the
case may be, duly comp.'eted by the date specified therein; or

(b)due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for
any other reason,

he shall be liable on demand to the allottees, in case the allottee

wishes to withdraw from the project, without prejudice to any other

remedy available, to return the amount received by him in respect

of that apartment, plot, building, as the case may be, with interest

at such rate as-may- be prescribed in this behalf mcluding

compensation in the manner as provided under this Act:

Provided that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promoter; interest for every month of

delay, till the handing over of the possession, at such rate as may be

prescribed.” e

(Emphasis supplied)

16. Clause 31 of the BBA dated 25.09.2012 prowdes for the handing

possession and is r.eprod'uced below for the reference: -

“31. The developer shall offer possession of the unit any time, within
a period of42 months frbm the date of execution ‘of the agreement
or within 42 months from the date of obtaining all the required
sanctwm and approvm necessary for commencement of
cons‘tructmn, whichever is'later subject to timely payment of all
dues by buyer and subjett to force majeure circumstances as described
in clause 32. Further, Lhere shaH be a grace period of 6 months
aHowed to the developer over and above the period of 42 months
as a!mve in offerrng the pos‘seswon ofthe unit.”

i Comy iamt No. 1‘328(:# 2021

F.I. Refund entire amount paid by the complainant along with the

. In the present complaint, the complainants intend to withdraw from the
project and are seeking return of the amount paid by them in respect of

subject unit along with interest at @24% p.a. Sec. 18(1) of the Act is

over of

17. At the outset it is relevant to comment on the pre-set possession clausc

of the agreement wheérein the possession has been subjected to all kinds
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of terms and conditibns of this agreement and application, and the
complainants not bemg in default under any provisions of this
agreement and compllance with all ' provisions, formalities and
documentation as prescribed by the promoter. The drafting of this clause
and incorporatinh of such conditions are not only vague and uncertain
but so heavily loaded in favour of the promoter and against the allottee
that even a single default by the allottee in fulfilling formalities and
documentations etc. as prescribed by the promoter may make the
possession clause 1rrelevant for the pulposc of allottee and the
commitment date for handmg over possessmn loses its meaning. The
mcorporatlon of such clause in the ﬂat buyer agreement by the promoter
are just to evade the llablllty towards tlmely dehvery of subject unit and
to deprive the allottee of his right acCrumg after delay in possession. This
is just to comment as to how ‘th"e builder has misused his dominant
position and drafted 'sucbrrb"i'scbie;fdus clause in the agreement and the
allottee is left with no_op'tiori but to 51gn on the dotted lines.
Admissibility of gracé p_é‘riod': The l:eslp'onde.nt/prumulcr has raised
the contention that the construction of the project was badly affected on
account of the orderé déted -16.07.201‘2,'31.07.2012 and 21.08.2012 o
the Hon’blé Pun'iab & Ha‘ry'm.a "'High COuft ﬁfuly 'pa_qsed in civil writ
petition no. 20032 of 2008 thoug,h which thé suckmg, /extraction of
water was banned which s the backbone of construction process,
simultaneously orders at dlfferent dates passed by the Hon'ble National
Green Fnbunal restralnmg thereby the excavation work causing Air
Quality Index bemg worse, may be harmful to the public at large without

admitting any l_1ab|hty. Apart from these the respondcnt contented that
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demonetization is also one of the main factors to delay in giving
possession to the home buyers as ‘demonetization caused abrupt
stoppage of work in many projects.

The promoter has proposed to hand over the possession of the
apartment within a period of 42 months from date of agreement or from
the date of approvals required for the commencement of construction
which whichever is later. The due date of possession is calculated from
the date of commencement of construction i.c., 01.10.2013 being later.
The period of 42 months expired on 01.04.2017. Since in the present
matter the " BBA 1nc0rporates . unqualiﬂed reason for grace
period/extended period of 6 months in the possession clause
accordingly, the gracé p'e'-ri.od of 6 months is allowed to the promoter
being unqualified. Therefore, the due date of possession comes out to be
01.10.2017. 4 3% SR b D S

Keeping in view the fact that the complamants wishe to withdraw from
the prO]ect and are demandmg return of the 'imount received by the
promoter in respect of the unit with interest on failure of the promoter
to complete or inability td give possession of thé unit in accordance with
the terms of agreement for sale or duly completed by the date specified
therein. The matter is cbver‘ed under section 18(1) of the Act of 2016.
The due date ofpoqsessmn as per agreement for saleas mentioned in the
table above is 01.10. 2017 and there is deiay of 1 yeai 11 months 4 days
on the date of filing of the complamt

The occupation certificate/completion certificate of the project where
the unit is situated has still not been obtained by the respondent-

promoter. The authorlty is of the view that the allottee cannot be
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expected to wait endlessly for taking possession of the allotted unit and
for which he has paid a considerable ‘amount towards the sale
consideratioﬁ and as observed by Hon'ble Supreme Court of India in Ireo
Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors., civil appeal no.
5785 of 2019, decided on 11.01.2021.

“...The occupation certificate is not available even as on date,
which clearly amounts to deficiency of service. T he allottees
cannot be made to wait indefinitely for possession of the
apartments allotted to them, nor can they be bound to take the
apartments in Phase 1 of the project......”

Further in the judgement of the Hon’ble Supreme Court of India in the
cases of Newtech Promoters and Developers Private Limited Vs State
of U.P. and Ors. (supra) reiterated in case of M/s Sana Realtors Private
Limited & other Vs Union of India & others SLP (Civil) No. 13005 of
2020 decided on 12.05.2022, it was observed as under:

“25. The unqualified right of the‘allottee to seek refund referred
Under Section . 18(1)(a) and Sgction 19(4) of the Act is not
dependent on any contingencies of stipulations thereof. It appears
that the legislature has consciously provided this right of refund
on demand as an unconditiongl absolute right to the allottee, if
the promoter. fails to give possession of the apartment, plot or
building within the time stipulated under the terms of the
agreement regardless of unforeseen events or stay orders of the
Court/Tribunal, which -is in either way not attributable to the
allottee/home buyer, the promoter is under an obligation to
refund the amount on demand with interest at the rate prescribed
by the State Government including compensation in the manner
provided under the Act with the proviso that if the allottee does
not wish to withdraw.from the project, he shall be entitled for
interest for the period of delay till handing over possession at the
rate prescribed.” : g ATEE

The promoter is responsible for all dbligations, responsibilities, and
functions under the.-prox}i.si;jn_s of the Act of 2016, or the rules and
regulations inade:_thé:r'eunlder or to tlf)é allottee as per agreement for sale
under sectioh 11(4](3} of the Act. 'I"_heipxl"omqter has failed to complete
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or unable to give possession of the unit in accordance with the terms ol
agreement for sale or duly completed by the date specified therein.
Accordingly, the promoter is liable to the allottee, as the allottee wishes
to withdraw from the project, without prejudice to any other remedy
available, to return the amount received by him in respect of the unit
with interest at such rate as may be prescribed.

23. This is without prejudice to any. other remedy available to the allottee
including compensation for which allottee may file an application for
adjudging compensatlon with the adjudlmtmg otﬂccr under sections 71
& 72 read with section 31(1) of the Act of 2016.

24. Admissibility of refund along with prescnbed rate of interest: The
complainants are seékinéréﬁhd of the amount paid along with interest
at @24% p.a. However section 18 ofthe Act read with rule 15 of the rules
provide that in case the alloftee mtends to withdraw from the project,
the respondent shall refund of the amount pald by the allottee in respect
of the subject unit with mterest at prcscrlbed rate as provided under rule

15 of the rules. Rule 15 has been reproduced as under:

“Rule 15. Prescribed rate of interest- [Proviso to section 12,

section 18 and sub-section (4) and subsection (7) of section 19/

(1)  For the purpose of proviso to section 12; section 18; and sub-

sections (4) and (7) of section 19, the “interest at the'rate prescribed”
shall be the State Bank o[mdfa hfghect marginal cost of lending rate
+2%.:

Provided that in case the State Bani of India marginal cost of lending
rate (M('LR) is not in use, it shall be replaced by such benchmark
lending rates which sﬁeémte Bank.of India may fix from time to time
for lending to the general public.

25. The legislature in its wisdom in the subordinate legislation under the
provision of rule'15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is

'y
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reasonable and if the said rule is follovlwed'to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the | State Bank of India e,
https://sbi.co.in, the marginal cost oflendmg rate (in short, MCLR) as on
date i.e., 10.01.2023 is 8.60%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 10.60%.

The authority hereby directs the promoter to return the amount
received by him i.e,, 68,42,978.70/- with interest at the rate of 10.60%
(the State Bank of India highest marginal cost of lending rate (MCLR]
applicable as on date +2°/o)v.als‘b1:e§cri'bed under rule 15 of the Haryana
Real Estaté (Reguiatidn and Dézfél:oprhent) Rules, 2017 from the date of
each payment till the actual d:c:lte of refund of the amount within the
timelines provided in rule 16'of't_h.Te'R£11es ibid.

F.IL Compensation-& cost of'lli'ltigati"i‘:)n.

'he complainants in the ‘af'ére..s:aijdr relief are seeking relief w.rt
compensation. Hon'ble S‘u.pré‘me”Colurt of India in civil appeal titled
as M/s Newtech P}'ofno'teré ahd Develop-er'é Pyt. Ltd. V/s State of UP &
Ors. (Civil appeal nos, 6745-6749 of 2021, decided on 11.11.2021), has
held that an allottee is enti‘fled to claim corﬁpensatio n under sections 12,
14, 18 and séctidn’ 19 which is to be decided by the adjudicating officer
as per section 71 and the q'Li'antum of com p'ensation shall be adjudged by
the adjudicating officer Iha\'xing duelr'egard to the factors mentioned in
section 72. The adjuaicafli11g o.fﬁcef has exclusive jurisdiction to deal
with thé- c.om'blaints in reqpect. of th‘lth}%}tiOll Therefore, the
complalnants are adVlSed to approach the ad|udlcat|ng officer for

seeking the r el ief of componsatlon
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G. Directions of the authority

29. Hence, the aujthority hereby passes this order and issue the following
directions under section 37 of the Act to ensure compliance of
obligations casted upon the promoter as per the functions entrusted to
the authority under section 3:4-(F] of the Act:

i. The respondent/promoter is directed to refund the entire amount
of ¥ 68,42,978.70/- paid by the complainant along with prescribed
rate of interest @ 10.60% p.a. as prescribed under rule 15 of the
rules frorn the date of each payment till the date of refund of the
deposned amount.

ii. A period 0f 90 day's‘ifs: glven to the fés;ﬁondent to comply with the
directions given in this ovrdelr and failing which legal consequences
would follow. ks SobiERE.. =il

iii. The respondent is .fufth'el-‘ dii'ect'ed not to create any third-party
rights' egainst the sub'jzeT(::f umt before the full realization of paid-up
amount along with mterest thereon to the complainants, and even if,
any transfer is mltlated w1th respect to sub]ect unit, the receivable
shall be first utilized for clearing dues of allottee-complainants.

30. Complaint stands dispzosed of.

31. File be conSigjned to'r'egist'rfz. '

/] I v‘ ] e
[Asho:k San wan) (Vijay Kumar Goyal)
Arora) Membigr Member

Member
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 10.01.2023
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