HARERA

GURUGRAM | Complaint No. 1612 of 2018
| |
BEFORE THE HARYANA RI;‘JAL ESTATE REGULATORY
AUTHORITY,‘ GURUGRAM |
Complaint no.: 1612 of 2018
First date of hearing: 14.02.2019
Date of decision: 23.11.2022
Arun Kumar Singh
R/0 D-92, Seema Apartments, Plot-7, Sector 11, Dwarka,
New Delhi | | Complainant
Versus |
Ansal Housing & Construction Ltd. |
Office address: 110, Indraprakash, 21, Barkhamba
Road, New Delhi- 110001. Respondent
| |
|
CORAM: i
Shri Vijay Kumar Goyal Member
Shri Ashok Sangwan Member
Shri Sanjeev Kumar Arora ember
APPEARANCE:
Shri. Anuj Chauhan (advocate) Con?plainant
Smt. Meena Hooda (Advocate) Respondent
ORDER
1. The present complaint dated 28.11.2019 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rulFe 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in

short, the Rules) for violation ofsTction 11(4)(a) of the Act wherein it is
inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions as provided under the
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Complaint No. 1612 of 2018

provision of the Act or the Rules and regulations made there under or
to the allottee as per the agreement for sale executed inter se.
A. Unitand project related details
2. The particulars of unit details, sale consideration, the amount paid by
the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

Sr. | Particulars Details

No.

1. Name of the project “Ansal Highland Park”, Sector 103, Gurugram.

2. Total area of the project 11.70 acres

3. Nature of the project Group housing project

4, DTCP license no. 32 of 2012 dated 12.04.2012 valid up to
11.04.2020

5 Name of licklicos M/s Identity Buildtech Pvt. Ltd.

o

M/s Agro Gold Chemicals India LL
Registered

6. Registered/not registered
Vide registration no. 16 of 2019 dated |
01.04.2019 valid up to 30.11.2021

7. Allotment letter 15.02.2014
[annexure C/4, pg. 34 of CAQ]

8. Unit no. GLSGW-0504
[ annexure C/4, pg. 34 of CAQ]

9. Area of the unit 1940 sq. ft.
[annexure C/4, pg. 34 of CAQ]

10. Date of execution of| 22.03.2013 [
buyer’s agreement [annexure C/3, pg. 14 of CAQ]

11. | Possession clause Clause 31.

31. The developer shall offer possession of the
unit any time, within a period of 48 months
from the date of execution of the agreement
or \within 48 months from the date of

|
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| obtaining all the required sanctions and
fiF oval necessary for commencement of
il consf ;hdh’qon, whichever is later subject to |
|| timel ;payment of all dues by buyer and subject
i ‘ to force majeure circumstances as described in
|| clause 32. Further, there shall be a grace period
it { of 6 Ionths allowed to the developer over
e bnd above the period of 48 months as above
| in offe ring the possession of the unit.

i asis supphed)
| [annexure C/3, pg. 23 of CAO]

12. |Date of sanction | of. ._1?6:.04.20:1(%
building plan | kST

13. | Due date of possession t;@.()‘qu(}l‘?
alt || (Notg'4~8 months from date of approval of |
1| /building, plan i.e, 16.04.2013 being later + 6
/7 I'months | 'lgrace  period allowed being
5’ _gm'g.ua}iﬁed)

14. | Delay in handing over. |4 yeaJrF?;_faonths 8 days
possession till the date of | ;= || ...
this order i.e,, 24.05.2022 ] ‘ )

fi e it le

15. | Basic sale considerationas | ¥ 91,73,833.20/-

per BBA dated 22.03.2013. . | || .
at page 17 of[CAO. . " @yl 17 T i jo
16. | Total amount paid by the ?‘86,51,493.18/-
complainant as alleged by‘ i Rt B lr;ﬂ :
the complainant at page | | i E\E‘ '
350f CAO. | TR
17. | Offer of possession | Nét_ﬁc:lffé:rqczl
i 18. | Occupation Certificate ~ | Notgbtained. L 2

.‘ e

B. Facts of the complaint.
The complainant has pleaded the complaint on the following facts:

a. That the present complaint is being preferred by Mr. Arun Kumar
Singh [hereinafter referred to as the “complainant”] under Section
31 of the Real Estate (Regulation and Development) Act,2016 for
seeking directions and relief against the errant actions of the Ansal
Housing & Construction Ltd. [hereinafter referred to as the
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Complaint No. 1612 of 2018 '

“respondent”] who despite assuring the possession of the unit

purchased by the complainant by 2017 failed to deliver the same
and thereby committed the breach of the apartm%nt buyers
agreement dated 22.03.2013 and the provisions stated under the
Real Estate (Regulation and Development) Act, 2016.

b. Itis submitted that the cause of action to file the instant complaint
has occurred within the jurisdiction of this Hon’ble Authority as the
unit which ids the subject matter of the present complaint is
situated in Sector-103, Gurugram, Haryana and thus \within the
jurisdiction of this Hon'ble Authority. Hence, this Hon'ble Authority
has the power to try and adjudicate upon the instant complaint.

c. That the complainant under the misrepresentations and fake

claims made by the respondent with respect to his market
reputation, the success of his projects and his project Ansal's
Highland Park, booked a unit being unit no.GLSGW-504, Glasgow
Tower, admeasuring 1940 sq. ft. in Ansal’s Highland Park situated
at Sector 103, Gurugram, Haryana [hereinafter referred to as the

“unit”] for a total plot sale price consideration of Rs.99,47,233.20/-

[Rupees ninety nine lakhs forty seven thousand two hundred thirty
three and twenty paisa only].i
d. That for the purposes of the purchase of the said unit, the
complainant  executed an application for  provisional
booking/allotment of the residential apartment on 01.06.2012 and
paid a booking amount of Rs.7,00,000/- [Rupees seven lakhs only].
That thereafter in furtherance of the purchase of the unit, the
complainant executed apartment buyers’ agreement with the

respondent on dated 22.03.2013. That the complainants again paid
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Relief sought by the complainan':t:
The complainant has sought following

a.

That however to the utter di

Complaint No. 1612 of 2018

smay of the complTinant, the

respondent failed to deliver the possession of the apartment by the

due date as proposed in th

22.03.2013 i.e, 22.09.2017.

(€]

ap
Th
dishonest intentions even after ta
unit purchased has failed to del
thereby infringing the rights of th

spent his hard-earned life savings

artment buyer agreement dated
at the respondent owing to his
king timely payments against the
iver the possession Qf the unit,
e innocent complainalpt who has

in the purchase of th : said unit.

That keeping in view the inability of the respondent in Fevel()ping

the project and in the light of the half-hearted prorznisés made by
|

the respondent, the chances of g

apartment as per the agreement

etting physical possession of the

in near future seems bleak and

that the same is evident of the irresponsible and desultory attitude

of the and conduct of the respondent, consequently injuring the

interest of the buyers including the complainant who has spent his

entire hard earned savings in th
stands at a crossroad to nowhere.

That further irony lies in the

the installments are being paid by

e purchase of the unit and now

fact that for the purposesi for which

the complainant, the same finds

no existence anywhere in the project of the respondent since the

construction has been abandoned by the respondent.

reliefs:

Refund the entire amount paid by the complainant alor}g with the

interest.

n

Compensation of % 10,00,00j/-

complainant and cost of litigati

for damages caused to the

of an amount of X 1,00,000/-.
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was observed that there is no material
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difference in the conthts of the

forms and the different headings whether it is filed before the

|
adjudicating officer or the author

ty.

Keeping in view the judgement olf Hon'ble Supreme Court in

as M/s Newtech Promoters and Dev

|
U.P. and Ors. (Supra) the authority is

case titled
elopers Pvt Ltd Versus State of

proceeding further in the matter

where allottee wishes to withdraM from the project and the promoter

has failed to give possession of the
irrespective of the fact whether

CAO/CRA. Both the parties want to

accordingly. The Hon'ble Supreme Co
|

Renu Chaudhary, Civil appeal no.

01.03.2019 has ruled that proced
|

unit as per agreement for sale

application has been made in form

proceed further in The matter

tahwa v/s
decided on

urt in case of Varun
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to d
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authority is proceeding further
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proceedings. :
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I technicalities. Accordingly, the
ecide the matter baﬂed on the

' both the parties cruring the

The authority observed that it has territorial as well as subject matter
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below. |

i
E.L Territorial jurisdiction

Town and Country Planning Depani'trne
Regulatory Authority, Gurugram shall

all purpose with offices situated in Gu

complaint for the rea%ons given

CP dated 14.12.2017 |issued by
nt, the jurisdiction of Real Estate
be entire Gurugram District for
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project in question is situated within the planning area of
District, therefore this authority has complete territorial jur
deal with the present complaint.

E.Il. Subject matter jurisdiction

Complaint No. 1612 of 2018

Gurugram

isdiction to

12. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

13. So, in view of the provisions of th

14.

responsible to the allottee as per agreement for sale. Section

reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for all obli
under the provisions of this Act
thereunder or to the allottees as
association of allottees, as the ¢
the apartments, plots or building
or the common areas to the assc
authority, as the case may be;
Section 34-Functions of the Au
34(f) of the Act pravides to ensu
upon the promoters, the allottees
Act and the rules and regulation

gations, responsibilities and func

thority:

s made thereunder.

11(4)(a) is

tions

c or the rules and regulations made
per the agreement for sale, or to the
ase may be, till the conveyance of all
s, as the case may be, to the allottees,
iciation of allottees or the competent

re compliance of the obligations cast
sand the real estate agents under this

e Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter as per provisions of section

the Act leaving aside compensa{ltion

11(4)(a) of

which is to be decided by the

adjudicating officer if pursued by ithe complainant at a later stage.

Further, the authority has no hitch in proceeding with the complaint and
ty g

to grant a relief of refund in the pr;esent matter in view of the

judgement

passed by the Hon’ble Apex Court !n Newtech Promoters and Developers

Private Limited Vs State of U.P. anq!:l Ors.” SCC Online SC 1044

11.11.2021 wherein it has been laid down as under:

“86. From the scheme of the Act of which a detailed reference has
made and taking note of power of adjudication delineated wit
regulatory authority and adjudicating officer, what finally culls ¢
that although the Act indicates

the distinct expressions like ‘ref
|

decided on

been
h the
out is
fund'’,
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Hon'ble Punjab and Haryana High
Developers Pvt. Ltd. Versus
13.01.2022 in CWP bearing no. 6

above said judgment reads as und

‘interest’, ‘penalty’ and ‘compens
18 and 19 clearly manifests th
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ation, a conjoint reading of Sec
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prayed that, in our view, may intend to expand the ambit and scape of
the powers and functions of the adjudicating officer under Sectf$n 71

and that would be against the mandate of the Act 2016.”
15. Furthermore, the said view has be
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interest for delayed delivery of
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31 of the 2016 Act. Hence any
Rules would be inconsequential.
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before the Authority under Sect
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Rule 28 and/or Rule 29 of the Ru
24) The substantive provision o,
the Supreme Court, the Rules
substantive Act.
25) In light of the pronouncemer
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of 2018, passed by this Court, fails t
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/nion of India and oth

er.
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' possession or penalty and int
diction of the Authority under Se
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The Supreme Court having rulé
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les 0f 2017.
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f the
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i |
and determination for the said rehef is conferred upon the Regu!gtory
Authority itself and not upon tha Adjudicating Officer.”
16. Hence, in view of the authoritqtlve pronouncement of the Hon'ble

Supreme Court in the matteriof M/s Newtech Promoters and
Developers Private Limited Vs Siyate of U.P. and Ors. (suprTa), and the
Division Bench of Hon’ble Puinjab and Haryana Highi Court in
"Ramprastha Promoter and Developers Pvt. Ltd. Versus Union of
India and others. (supra), the autlhori ty has the jurisdiction to entertain

a complaint seeking refund of the amount and interest on |the refund

amount.,

F. Findings on the objections raised by the respondent :
F.I Objection regarding iurisdictioﬁ of authority w.r.t. non-re%!listration of

the project. |

17. Objection raised the respondent that the complaint is not maintainable

and the same is liable to be dismis%sed on the ground that the broject has
not received registration certift:ate under RERA and ihence this
authority has no jurisdiction to entertain present complaint. As
mentioned at point 6 of the table annexed at para 2 of this order, the said
project was registered with this :}authority vide registration no. 16 of
2019 dated 01.04.2019 valid up to 30.11.2021 and the proceedings

under section 7(3) of the Act, 2016i against respondent has been initiated
|

by this authority.
G. Findings on the relief sought by éthe complainant ;

G.I. Refund entire amount paid by the complainant along with the

interest. |
18. In the present complaint, the comq’:lainant intends to withdraiw from the

project and are seeking return of the amount paid by them in: respect of

subject unit along with interest at the prescribed rate as provided under

: |
k | Tage 130f20
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19. Clause 31 of the BBA dated 22.03.
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section 18(1) of the Act. Sec. 18(
ready reference:

“Section 18: - Return of amount
18(1). If the promoter fails to com

(a)in accordance with the terms

case may be, duly completed b}
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remedy available, to return the
of that apartment, plot, buildi
at such rate as may be p
compensation in the manner as p
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(Emphasis supplied)
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the Act is reproduced below for
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vithout prejudice to any o

ttee
ther

ount received by him in respect

vide

omot
pOoss

013
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a period of 48 months from the date o
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sanctions and approval necessai
construction, whichever is later sub
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in clause 32. Further, there shall be
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drafting of this clause and

10t only vague and uncertain but

b =]
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so heavily loaded in favour of the
even a single default by the
documentations etc. as prescrib

possession clause irrelevant fo

Complaint No. 1612 of 2018

promoter and against the allottee that

allottee in fulfilling formalities and

ed by the promoter may make| the

r the purpose of allottee and the

commitment date for handing over possession loses its meaning. The

incorporation of such clause in the flat buyer agreement by the

promoter are just to evade the

subject unit and to deprive the allottee of his right accruing
in possession. This is just to comment
his dominant position and drafted

agreement and the allottee is left w

dotted lines.

Admissibility of grace period: The
the contention that the construction of the project was badly

account of the orders dated 16.07.2012, 31.07.2012 and 21

the Hon’ble Punjab & Haryana

liability towards timely delivery of
after delay
as to how the builder has misused
such mischievous clause in the

th no option but to sign on the

respondent/promoter has raised
affected on

08.2012 of

igh| Court duly passed in civil writ

petition no.20032 of 2008 through w

hich the shucking /e)'ftraction of

water was banned which is the% backbone of construction process,

simultaneously orders at different dates passed by the Hon'l::fle National

Green Tribunal restraining therlby t

Quality Index being worse, may b

he excavation work causing Air

harmful to the public at large without

admitting any liability. Apart fron

1 thelse the demonetization is also one

of the main factors to delay in giv;ing possession to the home buyers as

demonetization caused abrupt st

payments especially to workers

oppage of work in many projects. The

to only buy liquid cash.

restriction on withdrawals led th

labour pressure.

he sudden
e respondent unable to cope with the

l Page 15 of 20
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The promoter has proposed to hand over the possession of the

apartment within a period of 48

agreement or from the date

months plus 6 months from date of

of approvals

required for | the

commencement of construction which whichever is later. The due date

of possession is calculated from t

he date of building plan ali:)proval ie.,

16.04.2013 being later. The period of 48 months expired on }6.04.2017.

Since in the present matter the BB

A incorporates unqualified reason for

grace period/extended period of 6 months in the possession clause

being unqualified.

accordingly, the grace period of 6 months is allowed to thT promoter

Admissibility of refund along with prescribed rate of in*erest: The

complainant is seeking refund the amount paid along with

the prescribed rate. However, the

project and are seeking refund of

the subject unit with interest at prescribed rate as provided

15 of the rules. Rule 15 has been r

interest at

allottee intend to withdraw from the

the amount paid by them in respect of

under rule

eproduced as under: |

“Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section 19]

(1)

For the purpose of proviso to|section 12; section 18; and sub-

sections (4) and (7) of section 19, the|“interest at the rate prescribed”

shall be the State Bank of India
+2%.:

highest marginal cost of fend.v‘nq rate

Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time

for lending to the general public.
he subordinate legislation

The legislature in its wisdom in t

provision of rule 15 of the rules, h

under the

as determined the prescriFed rate of

interest. The rate of interest so determined by the legiJflature, is

reasonable and if the said rule is followed to award the inte est, it will

ensure uniform practice in all the cases.
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25. Consequently, as per website of |the State Bank of!| India Le.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as

on date i.e, 23.11.2022 is 8.35%. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2% i.e., 10.35%.

26. Keeping in view the fact that the allottee compiainant‘ wishes to
|
withdraw from the project and demanding return of the amount

|
received by the promoter in respect of the unit with interest on failure

of the promoter to complete or inability to give possession of the unit in

accordance with the terms of agreement for sale or duly completed by
the date specified therein. The mstter is covered under sectifn 18(1) of

the Act of 2016. The due date of possession as per agreement for sale as

mentioned in the table above is 1%.10,2017 and there is delalr of 4 years
| |

|
7 months & 8 days on the date of filing of the complaint. |

27. The occupation certificate/completion certificate of the prdject where

the unit is situated has still not been obtained by the rrspondent-

promoter. The authority is of the view that the allottee |cannot be

expected to wait endlessly for taking possession of the allotttd unit and

|
consideration and as observed b!y Han’ble Supreme Co-urt‘
|
Ireo Grace Realtech Pvt. Ltd. Vs. ‘?bhi.;hek Khanna & Ors., civil appeal
no. 5785 of 2019, decided on 11.01.2021. ‘

for which he has paid a considerable amount towards the sale

of India in

which clearly amounts to deficiency of service. The allottees
cannot be made to wait indefinitely for possession of the
apartments allotted to them, nor can they be bound to take the
apartments in Phase 1 of the project.|....."

28. Further in the judgement of the Hon'ble Supreme Court of India in the

U 1 * . !. - |
"....The occupation certificate is not available even as on da}e,

cases of Newtech Promoters and [iJevelopers Private Limited|Vs State of

U.P. and Ors. (supra) reiterated in case of M/s Sana Realtors Private

|
% : Page 17 of 20




29. The promoter is responsible for

30.

F HARERA
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Limited & other Vs Union of India
decided on 12.05.2022. it was ob:

25. The unqualified right of the
Under Section 18(1)(a) and
dependent on any contingencies
that the legislature has conscio
on demand as an unconditional a
promoter fails to give possession
within the time stipulated ung
regardless of unforeseen ew
Court/Tribunal, which is in eit
allottee/home buyer, the prom
refund the amount on demand w
by the State Government includ
provided under the Act with the
not wish to withdraw from the
interest for the period of delay t
rate prescribed.

functions under the provisions
regulations made thereunder or t
under section 11(4)(a). The pron
to give possession of the unitin ac
for sale or duly completed by the ¢
promoter is liable to the allottee
from the project, without prejud

return the amount received by hi

at such rate as may be prescribed.

This is without prejudice to any ¢
including compensation for whic
adjudging compensation with the

& 72 read with section 31(1) of th

& otl

Serve

allot
[ Sect
or sti

usly p
1bsolu

of the
er th
ents
her w
oter
ithin
ing ce
proy

proj
ill hat

all
of th
) the
oter
cord
late s
2, as
jce t

m in

sther

adju

e Ac
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hers SLP (Civil) No, 13005 of 2020
2d

tee to seek refund referred
ion 19(4) of the Act is not
pulations thereof. It appea
rovided this right of refund
te right to the allottee, if the
> apartment, plot or building
e terms of the agreement
or stay orders of the
ray not attributable to the
is under an obligation to
terest at the rate prescribed
ompensation in the manner
iso that if the allottee doés
ect, he shall be entitled fa
1ding over possession at the

obligations, responsibilities, and
e Act of 2016, or the rules and
allottee as per agreement for sale
has failed to complete or unable
ance with the terms of agreement
specified therein. Accordingly, the
the allottee wishes to withdraw
0 any other remedy available, to

respect of the unit with interest

" remedy available to the allottee

h allottee may file an application for

dicating officer under sections 71
tof 2016.

b |
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The authority hereby directs t

10.35% (the State Bank of India

Haryana Real Estate (Regulation

the date of each payment till the

within the timelines provided in rule 1
000,

complainant and cost of litigation of an amount of ¥ 1,0

G.Il. Compensation of ¥ 10,00,

The complainant in the aforesaid

compensation. Hon’ble Supreme

he p
received by him ie., Rs. 86,57,493.1
high
(MCLR) applicable as on date +2ﬁ%}) a

and

acty

Cou

)romoter to return t

s prescribed under ru

Complaint No. 1612 of 2018

he amount
8/- with interest at the rate of
est marginal cost of lending rate
e 15 of the
Development) Rules, 2017 from

he amount

6 of the Haryana Rules 2017 ibid.

1al date of refund of t

/- for damages caus.ied to the
0,000/-
relief is seeking relief w.r.t

rt of India in civil appeal titled

as M/s Newtech Promoters and Developers Pvt. Ltd, V/s Stﬁizte of UP &

Ors. (Civil appeal nos. 6745-6749
held that an allottee is entitled to
12, 14, 18 and section 19 which

of 2

cla

is ta

021, decided on 11.11,2021), has
m compensation under sections

be decided by the adjudicating

officer as per section 71 and the quantum of compensation shall be

adjudged by the adjudicating offi

mentioned in section 72. The

jurisdiction to deal with the complai

Therefore, the complainant is advise

officer for seeking the relief of compen

Directions of the authority |

Hence, the authority hereby passias th
directions under section 37 of| the

|
obligations casted upon the promq?ter

the authority under section 34(f):

i. The respondent/promoter is direc

of Rs. B6,57,493.18/- paid

by

cer having due regard to the factors

adjudicating officer hasi exclusive

nts in respect of compensation.
d to approach the :(Ljudicating
sation. ‘

|
is order and issue thelr following

Act to ensure compliance of
as per the functions entrusted to

ted to refund the entire amount

the complainants along with
Page 19 of 20




prescribed rate of interest @ 10.3

15 of the Haryana Real Estate (R
2017 from the date of each paym

deposited amount.

ii.

A period of 90 days is given to the

directions given in this order and
would follow.

|
The respondent builder is dir

1ii. ecte

against the unit before full realizat
with interest thereon to the compl
is initiated with respect to the subj
property shall be first utilized for ¢

allottee.

34. Complaint stands disposed of,

35. File be consigned to registry.

umar Afd (Ashok S

o
Member Memt{'
Haryana Real Estate Regulato

Dated: 23.11.2022

5% p.a. as prescribed
>gulation & Developm

ent till the date of ref

> respondent to comp

failing which legal cor

d not to create third |

ion of the paid-up am

12 0of 2018

Complaint No. 16

under rule
ent) Rules,

fund of the

ly with the

sequences

party right
ount along
ainants, and even iif any transfer
ect unit, the receivable from that

learing dues of the complainant-

B 1 v | — gy —
an) (Vijay Kumar Goyal)
Member

Authority, Gurugram
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