HARERA

2 GURUGRAM | Complaint Nd. 15#5::: 2011 "i
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

[ Complaint no.: T 1 1585 of 2021 |
‘ First date l;fhearlnlg: I~ ifn’.u:-iz'nzﬁ |
L[I';tl:e of decision: | | _i'E._IE‘I.fJI'E_i |
Meeta Gupta
NI
H{E;EEE 240 Floor, Greater }{aﬂash 2, New Delhi- Complainant
Versus |
1, M/s Agrante Developers Pyt. Ltd. |
2, M /s Agrante Realty Lid.
Office address: DT] 704, 7t ﬂuur DLF Tawer-B,
|asola, New Delhi-110025 Respondpnts
CORAM:
Shri Ashok Sangwan Member
Shri Sanjeev Kumar Arora | Member
I
APPEARANCE: :
Shri, Abhishek Yadav [Advocate] Complalnant
Shri. Tarun Biswas (Authorised Representative) Respondents

ORDER

1. ' The present complaint dated 19.03.2021 has been filed by the
complainants/allettee under cection 31 of the Real Estate (Regulation and
Development) Act, 2016 (inshort, the Act) read with rule 28 of the Haryana
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Real Estate (Regulation and Development) Rules, 2017 (ir
for violation of section 11{4)(a) ofthe Act wherein it is inter a

Complaint No.

| 585 of 2021

1 short, the Rules)

lig prescribed

that the promoter shall be responsible for all obligations, responsibilities

and functions as pravided under the provision of the Act or

regulations made there under or to the allottee as per t

sale executed (nter SE.
| |

Project and unit reiated details

' The particulars of thL project, the details of sale consid

the Rules and

he agreement for

ton, the amount

paid by the co mplainant(s), dﬂtﬂ.ﬂkpl*qﬁ'ﬂsl}d handing over thlce possession,

‘delay period, if any, have been detailed in the following ta‘thI
. |

ar form:

5. N. | Particulars |

Ditails |

1. Name af the project

"Buéthm'::n's B”, Sector- 107, Gurgaon ]

Validity status

2. Nature of project Group hdlusm'g complex
|2 RERA i'egiﬁ;ured,a’nu: | Hnr?rlggiimrad
registered | . i
- | 1R T
4. DTPC License no, 23 af2012 dated 23.03.2012

Not %vaf table on record

| pe. 17 of complaint]

Name of Iiu_'ansuia Narendra Kumar Gupta & othets
i - ] 1
Licensed area 18.0625 acris
5 Unit no. Symphony /B/2801

f. Unit area admeasuring

1702 sq. I
Ipe 18 of complaint]

7. | Allotment letter|

21122013

- e ] |
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|
[pg. 40 of complaint] : |

B. |Date of builder buyer 21.12.2013
dgreement

[P 16 of complaint]

9, Total sale consideration |3 1,03,15,870-
Ipe. 25 of complaint]

10. | Amount paid | by the | 23537011,
complainant as alleged by I
the cumptai_nanm

1 o el |
11. | Possession clause ﬂmiﬁ!'f&' i)

Sﬂb,'m other benms of | this
' -‘l.-yrﬂmmt. including bt not limited

to H{mzl_'r payment of the Total Pride, stamp duty
and pther charges by the Vendée(s)| the Company

mah‘l endeavor to complete the construction of the
Said H L within 42 ) manths

| ﬁ*ﬂn'r ﬂ'lu] of &Hnl:mrnt. s mﬂ the
.mmp as . of r.his Agreem Campany
will ffer pe of the Said Apartment to the

Vendeefs) us and when the Com receives the
mu#ﬂ'hﬂh certificate  from | the competent
nﬂthpr!giﬂerj Apy deloy by the Wendpe(s) in taking
pusms.l’an af the Said Apartment the dite of
n;rfer'i of possession, would attract halding charges
@Rs, 05 (Five) per sq. ft. per month far any delay of
| ﬁrﬂmempﬂtﬂ.uranypm I;"

(Emphasis supplied)
[pg. 32 of complaint]
12 | Due date of possession | 21.06.2017

| Due date caleulated from datd of allotment Le., ‘

21.12.2013]

possession fill the date of

S —— ——

13. | Delay in Handing over |3 years # months i
|

Pngaiﬁufﬂ'?




HARERA

revas GUEUGW Complaint Hu! 1685 ol ]EI.II.EI'I—l_
filing of this complaint Le., | ]
19.03.2021 |
14, | Occupation :Erriﬁ::ate Nt obtained
15. | Offer ufpnssessiuln Not offered i '
: |
|

B. Facts of the com plalht
The complainant has Lnade the following submissions in thle complaint: -
a. That the present complaint is t'.uelng filed by the complainants against
the respondent m[mpany who ngh:r:t to timely han:lm'+r pnssessiim of
the flat in quaﬁt{nTn as per :lausa 4[!('} and 19(a) of the agreement dated
21.12.2013 executed between ﬂie parties. |

b. That the complainant isa law-abiding citizen. The cnmpialflant and her
husband Mr. RﬂlEﬁh Gupta, I.'iavrrig the need for TEEI{iEnEE were
desirous of buyinh an apartment Eur themselves and thersltf-::ure applied
for an apartmeng in a project narﬂﬂl}r "Beethovens E! at Sector-107,
Gurgaon being developed by the respondent.

c. 'That the respondent no.l M/s A,glrante Developers | Private Limited
formerly known as M/s RMSiEstelltes Private Limited lf a company

incorporated 29.08.2006 under the Eﬂmpanieq Act, 1956 and

respondent nuj M/s Agrantk Realty Limited is a pul}iu: company
incorporated on 26.02,2013 beth are sister concerns anp pwned and
administered h;,r same individuals, The respondents| arq having their
registered office at: DT] 704, 7th Floor DLF Tuwersrd Jasola, New
Delhi, Central Delhi, Delhi-110025 |

d. That the respondent companies are invelved in reaﬂ estate activities
with own or leased property which includes buying, sFI ling, renting and

operating of self-owned or leased real estate such as apartment
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&

building and :dwiliﬁngsp non-residential buildings, :1&ue'lupi.ng and

subdividing real estate into lots etc.

That as the res;!mndr—:rnt no.l was developing a [:;rni pct namely
"Beethovens 8" at!SEr:tur-ID'?, Gurgaon, the cnmplaina;ht lerein made
an application for the allotment of flat and also |pai|'c| a fee of
Rs.18,60,762 /- amounting to approximately 21% of the aghregate: sale
consideration including taxes vide cheque no. 852381 & 001451 dated
11,06.2013 & 05.10.2013 respﬁivély. the receipt of the payment has
been acknowledged by the I pd—ndent under clause 3(f) of the
agreement to sale dated 21.12 11}13

That the complainant even after paying the application feeivide cheque
no. B52381 S:{]D1451 dated 11.06.2013 £ 05.10.2013 ar‘jl after much
follow-up and pera‘uabmn had to wait till 21.12.2013 to execute
agreement to salta and to recaiue the letter of allutment both dated

21.12.2013. That vide letter of allotment, the camqlam..mt wils
informed that apartment no. Syjrnprl:lnnyf B/2801 havinga super afea af
approx. 1702 Sq. Ft has been allotted to the complainant in the project
“Beethovens 8" at Gurgaon. | | |
That the respondent with mala fide intention and to| defraud the
complainant 5&1%1!: her an undated letter to inﬁ:@rm| her af the
commencement of construction, which itself show that respondent had
a mala-fide intentions from the inception of the project t!:a defrand the
genuine home hl!'l}"E!I'E and usurp their hard-earned mpney,
That alter makirl.lg the application fee payment, the complainant was

requested to make another payment of Rs.7,86,954/+ which was duly
|
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paid vide cheque no. 060313 dated 20.01.2014 and lheéﬁaqie was duly
acknowledged by the respondent no.2 vide receipt dated EP‘DI.ED:’I*‘L

i. The respondents again vide their demand letter dated 13.09.2016
requested the co rﬂ:plainant to make another payment nf Rs_.E.EI'E?.EE:I'E -
The complainant pnee again obliging the request of the respongdent
paid Rs. 8,89 295; vide cheque no, 444323 dated 22.12.2016 and the
same was duly aﬂknnwladged by the respondent vide receipt dated
22.12.2016. ESAR '

j. That after making the .tfurﬂsaid payments, the cnmplatnlant wrote a

letter dated 28.02.2017 to the IEEpﬂndEHt drawing .+tte ntion to the
error in Elg'[’EEm-EI‘rt to sale where: th’p amount of Rs. 1, trE 15,870/ was
misquoted as Rs.1,31,00 870/- and also sought clarification about the

calculation as tnl how basic price of RSBEJIEI-,IJIJI:II,F rranslate to
agaregate sale prii-::é of Rs.1, Dj 15,870/- and also drpw Fam:nuun to
clause 4(k) of the agreementto gale which speaks abnuk the completion
of the project within 42 months and enquired as to how rha respondent
will compensate her as the prg}ect will not be ::nmplutr:d within the
stipulated period. |
k. That the respa:mdent neither réplied to the said enguiry rnade by the
complainant nor intimated the complainant about _l'hE| progress of
construction or payment of further instalment and sent a letter dated
07.10.2017 informing that the construction will be L‘?mpil&ted by end
of 2019 only. It is pertinent to mention here that the same exceeds the
stipulated period of 42 months of handing over the possession but after

the said letter no updates were received by the cnmpl:plna:mt-
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L.

That having rer:eivled no updates for nearly two years a.nlt'l faping mental
agony and harassment due to the acts and conduct of the respondents
and having left wii;h no remedy, the complainant rhrquh l‘ner counsel
sent a legal notice !:lated 30.09.2019 wherein the complainant sought 2
refund of RE.E_E,E’J'!,DI 1/- along with interest @ 18% p@er nnum from
the date of payment to the date of refund, to which the ﬂesppndenm did
not send any répi}"!. Itis pertinent to mention here that tl:m- e;!.ren till date,
the project is far away from its mmpletinn :
That the complainant was rrta-:le to suffer at the hqnds of| the
respondents co nsidering the f..-wt that the complainant h35|heen |ssued
the al]nnnent:len:fr on 21:12.2013 and till date even after seven years
ie, on 09.03. :mzir the project is far away from its completion an(l the
respondents are Enlb:.l'lng the benefits of the hard-earned money of the
complainant asww.-ll as other inhocent home buyers.

That in view of delay in co nstrul:'r[nu and failure to deliver FhE property
within the stipulated period of |42 months, the cumplqmaht is entitled
to withdraw and accordingly 15 withdrawing from the allotment and
further seeks the refund of an ampunt of Rs,35,37,01 1 /= along with
interest and co :Inpensarimi as per Section 18 of the| Real Estate

(Regulation and Development) Act, 2016.

Relief sought by the complainant: -

The complainant has sought following relief(s) |

a. Direct the respondent to refund the entire amount paid by the

respondent along with interest. |

b. Compensation & legal cost. |

| | Page7of27
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On the date of haar'ing, the authority explained to the r%:spﬂndt'nlf

promoter about the El.‘!m'l.'raventinns as alleged to have haeh -::irnmittad in

relation to section 1 l{h} (a) of the act to plead guilty or l'lﬂ'l;! to élead guilty.

Reply by the respondents ' |

The respondents have contended the complaint on the following grounds:

a. That the present Jlumplalnt has been apparently filed ﬁeeh%ing relief of
refund and compensation. The complaint has been filed under the
provisions Haryana Real Eﬁtaie?[{ﬂegulatiun and Deve!,up*ent] Rules,
2017 hereinafter referred to a§ ("2017 Rules"). The fq:ﬁn;iptalnt is In
form "CAQ" as per rule 29 of the 2017 Rules. Itis pertlnen* to mention
that as per ndttﬁﬁrntiun no. 156-2019/Ext dated 12.!19}2[:19 issugd by
the State of Hm}a;{ng ("appropriate éu?crnmant“] made ap'rpii-:ahlﬂ the
amended 2017 l?_ufhkes hEl"Eil'intE!'.l‘ referred to as the ["amer:pded rules”)|
That as per the amended rules iln particular amended rule 29 it
provides that any complaint ILtHed with allegations of ivinlallqn of
section 12, 14, 18 and 19 uFThE REE’I Estate Regulatory ﬁ;hthnrit}r Act,
2016, hereinafter referred as (" RERH "} will have to estahiished by the
Authority in ‘an inquiry under section 35 of the RERA. i‘The Han'ble
Punjab and Haryana High Court in CW.P. SEH-HE{}EU vide its
judgement dated 16.10.2020 have upheld the validity of the amended
rules. However, the operation of the said judgement has been stayed

by the Hon'ble Supreme Court in an S.L.P () IEEHBHEBED titled as

"Sana Realtors Pvt Ltd Vs Union of India” preferred hy F:,ana Realtors

| Page 8ol 27
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|
Pvt Ltd. It would be pertinent to mention that the said S.1.F (C)

13005/20201s penlming disposal and is most likely to be finally decided
| [

in couple of mmnihs. Therefore, the issue as to whetrner complaints
pertaining to refund and compensation would lle heﬁ#re Ihe Hon'ble
Authority in farm 'CRA" first where an inguiry under section 35 would
first be initiated to establish the allegations of the complaint or it would
lie directly before the L. Adludicatih g Officer ("Ld. Jtd“] is sub-judice
and thus the present prm:eeﬂlngs should be Stayéd fine-die the
disposal of the said 5.L.P by tha Hnn ble Supreme {:uu't The |said
petition is now being heard _Fxpedutinusly and is lilkella_.r to decide
shortly. This wnq;lr.l be the most efficacious step in order to prevent
wastage of I:lmalﬂ'repetmﬂns Iof pleadings. Theref:{re | respondent
without preludlca to any of its tights craves the leave of the Ld. Aj O to

refer the complaint to mediatmn I’ur the time being sojas to enable the

parties to reach an amicable sﬂt'l'IETEtEnt |

b. It is submitted that every petmnnjmmpialutfappttcatl:n in law is

required to be supported by anaffidavit or affidavits of persons having
personal knqwle}:lge. It is pertinent to mention that the !Enmp!ain.&nt
has not verified or affirmed the facts as mentioned jon personal
knowledge as required categorically in form "CAD" and fu!rther there is
no supporting affidavit from any person having personal knowlefge of
the material facts as alleged in the present complaint. It would not be

out of place to mention that the complaint filed by _lhu complainant,

| Fﬂﬂ? g !J'r-:z 7
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il
without any supparting affidavit affirmed on personal knawledge, do

not disclose any ground at all to fulfil the requirement of the relevant
sections of thefRea:I Estate Regulatory Authority Act, 20 1 & under which
the said mmplainT is filed, It is submitted that the afd'fresia'rd defects,
according to WE"-iEEI.‘I.’lEd law, are fatal and cannot be cured and this
hon'ble Tribunal éhnuld not have entertained or admitted the said

!
complaint prima facie. In view l'ail" th*la dforesaid, it Is aqpnﬁ'ite to state

that this Hon'ble Tribunal shall not proceed with the complaint which
is not supported by an atﬂdavlt ;amli verified in accur]rlante with the
provisions of law, ]l'he respondent further submits thal. the supporting
affidavit shall be l{l{eti at the time of the initiation of the Fq:'nteedmgs
e, at the time !u::t' the fling of the complaint. In the event the
complainant falls l,ﬂ da so, then the complaintis liable t}u be dismigsed.
At any rate, the n:ﬂllmplalnant h;-,ll-rea#un of this default El'rsul,i;ing lost the
right to lead any further evidence, t::hﬂ complaint must, ﬂ?erefure, be

dismissed on merits without calling upon the respondent ta file any

| | |
¢. ‘That it is pertinent to mention here that delayed possession hurts and

reply.

damages the respondent more than it does the cn¢1p{+jnanr_ It is
submitted that any additional one-year delay tncre:ﬂ'ses:me cost of
project by 2089, l:*t is further submitted that the resp?:un:!ent has not
demanded or is |in receipt of more than 40% ﬂfi th? total |sale

consideration of the proposed apartment from any allottee and is
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undertaking the cost of construction from its uw:p cket. The

respondent is taking all measures to complete thil.! project with

procuring necessary approvals from the competent authority.

d. That the Symphony tower | at the final stages of its r:-::i'-structj::-n,-it is

_ | § B .
of utmost impeortance to mention that the respondent has incurred and

utilised his own funds and loans towards construction ufithe praoject
and if the cnmplﬂir]lts pertaining to refunds are entertaired iit this stage
it would jeupardlm the fate of the pm]eﬂ which wuull;l c'qnsequf_.ntly
hamper the Ualuahle rights of the other allottees qf p|mjecr The

respondent is Willfﬂg to adjust for the interest qumpunﬂntﬁ as
computed for: dEii;._',-’.I]'l offering possession towards tilﬁe qalance sile
consideration of l the complainant as the respand!pnn will offer
possession in swnijhgn}{ tower to the complainant.
e, The statement of Inh]ects. reasons qfnd preamble of the | t makes it
manifestly clear that it is not only the interest of the cdnﬂurﬂerﬁ of the
real estate sector which the Act seeks to protect and safeguard but also
the promotion of the real estate with a view to ensure sale of plot,
apartment etc, Thérefure, this Hnn'hle Authority should consider the
said objective especially in light of preceding paragrap.hs‘ The Hon'ble
Authority is empowered not only to monitor the pru}gﬂs! but also to
ensure their timely completion where projects are held uq' or stopped

and to take steps so the same are completed in time amF in the interest

of the allottees whlu are awaiting possessions of the units in the project.
|

| | Page 11027
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f. W@Mﬁ That M/s RMS |Estate Pvt Ltd

(now known as "Agrante Developers Pvt Ltd")| was granted

development license from Director Town and EnL1ntr_'|r' Planning,
Haryana ("DTCP") for development of land spread over a lltutal area of
18.0625 acre of land on which the present project s hplngl developed.
The said license w:,as_grantﬂ:t on 27.03.2012 and was 1.r+lid Ir"nr 4 years.
g That subsequent to grant of the above license the Promoter had
executed a dé?EifppTﬂEntfﬂﬂI]atlf-ﬁ_r'ﬂéiﬂﬂ agreement da:p;ediza.uﬁ.lmﬂ
with M/s Sarvaram Infrastruct:um IPvt Ltd ["Eullahnﬂ[atni"'], An larea
admeasuring lﬂ,zilE! acres gut of the aforesaid total land was handed
to the cnilahuraru!r with ahﬂ-::rluﬁe and exclusive rights Ppr the purposes
of developing th! same, It is pertingnt to mention hETE that|M/s
Sarvaram 1nfr_ast:|'u:ture Pvt LIIII.'l himself or through his nomines had
proposed to build a s&parate! pmllu:-:q:t namely "ELAFASFN on| that
parcel of land with which the pr!nmu:ter has no association :whatsmvcr.
Thus, resultantly there were two projécts being devﬂiupeid under the
same license by two distinct colonizers with right:;‘s avI:l liabilities

ould not be

A
out of place to mention here that such agreements u-jrerﬁ in commaon

strictly framed uri der the said collaboration agreement. It
practice then, ' |

h. The development/collaboration | agreement dated  23.052013
stipulated strict liability on M /s Sarvaram Infrastructure Pvt Ltd pr his

appointed nominee to be in compliance of all natutn{ar}r compliances,
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bye-laws applicable as per HUDA, DTCF etc as applicah‘e far his parcel

of land. M/s Sarvaram Infrastructure Pvt Ltd was furftheT under the

: ! ] Bk _
obligation to remit all the dues accrued towards governmental

Lo
authorities arisingl under the agreement for the portion ofland with the

collaborator undml' the agreement. . |

i, ThatM/s Sanfara Infrastructure Pyt Ltd however, startel defaulting
in his compliance of statutory :i;gti&';; and contractual Tﬂl ations. The
promoter had on several UICFHQ%F-S. issued written requesl and even

served legal notices to M /s Sarvaram Infrastructure F*'r!r Lid to rectify

| | | | A
the said defaults inter-alia_payment of EDC and IDC charges. The
|

obligations asno nl- compliance hj' M/s Sarvaram Infras;rut:lture Pvt Ltd

promoter had taken every step to ensure compliance T[ statutory

would directly prejudice the prﬂmnt&r 5 project com pienup having the
common license. IL s 5u bmmed:th:at:the license for the !anqi lapsed due
to non-renewal, and it cannot be ren:fewed until nutsquLnF EDC & IDC
charges along with penalty Is not cleared for the total land jointly by
the I:Lmumu::nlrf_-t":u‘n:[I My's Sarvaram Infrastructure Pvt Ltd 11'1| proportion
to their re:;pecti:ﬂ.re projects. IH eedless to mention here that the
promoter is ready and willing to pay its share of EDC and iTDE charges
for the purposes of renewal of license. | 24
i That the bona-fide of the promater can be further gathered by the fact
that the promoter is running pest to pillar and has filed a

representation before financial commissioner (Haryand) seeking a
|

I
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T

bifurcation of the license in two parts for two projects respectively and
pursuing the samé sincerely. It s pertinent to mentiun; that only after
renewal of licens¢ the promoter will be competent t{n obtain RERA
registration. The Ammuter has undertaken every pnssihlel measure in
his armour tn.iﬁalul,age the project and complete the sar:ne. The pracess
for bifurcation of i:it:en se is still under consideration. |
k. It is submitted that the promoter Has filed for HAREF.A registration
vide order letter leated I]'EJ.'[}B.Ej[]glﬂ of its project on the !,-t:.ai{ land which
was to be with the applicant s;s pr.-:ler the agreement. -‘The fate of the
application is. clul:iluus and is stl’ll pel,nding as the afnrerah: license has
lapsed and nat e:qlsl:ing anymurf: as on date and further, EDC and IDC

I
charges are Llinp.l‘,'tld which “?re to be paid by the [~1,"5 Saryarm

Infrastructure FVﬁl Ltd. Itis pe rtin enl to mention here th at ﬂhe directors

of the Sarvarm Infrastructure #vt Ltd are lodged in ja!] prbsent[}f The
promoter is crippled in the sense that he is unable to anrFspund with
them which could perhaps le!ad to any frultful results. Moreover,

insolvency proceedings are pending against them before Hon'ble

National Cnmpan:y Law Tribunal. |
|. Itissubmitted that due to non-registration with HARE fm e promoter
is unable to sell its proposed units in |ts project. M ura: pmlrt[u:ularl_:.f the
applicant is crippled financially as no demand can be ralise{i by the from
its existing members. It is to be kindly considered by tl’lrls Hon'ble Court

that the pmmmeir has accordingly not raised a single Hemand from its
|
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members and has not collected more than 40% of| total sale

consideration of a unit from any of its members. On tllie contrary the

promoter has quErtaken the tedious task of completing the

construction of thr- praoject from its own finances anq lodns so as to

offer possession and Is also remitting the interests Inn subvention
I

scheme on behalf TI" customers .‘ilﬂ as to protect them I"rqlmm Turther loss.
The overall t:.c:én-:iuf:t of the prnr’jﬁlz:ntetj' plays a vital partitn Cllﬁidinﬁ the
complaint such as the present i.:'airtE‘ T]I,',lf.’ promoter is faced with peculiar
circumstances which would require murtual cuun!era on of its

! - |
members. ' |

m. That, it would be of high importance to mention one similar complaint

filed with this H_q'n‘hle Authority wherein similar tssllms Iwere being

adjudicated. The Hon'ble Authority under HARF.RJL had | the
|

opportunity to deal ml:hesim!lallmm plex issues faced t;-y dfvelnpen in

respect of the licensed land wherein the priginal licensee had further

subdivided the land for development purposes on l:l:m basis of
collaboration agreements; This Hon'ble Authority in Eﬂ-lhll;.'liiill‘lt no,
826/2018, 11[]2,.-’!2(]18._ IE*‘!-B,I".E‘TIHEE 1344 /2018 had ;rassied common
orders. The issues in these complaints were similar 1::1 the applicant's
issues. In this c¢ase also the original licensee 1J-rlw1':ni Ferrous
Infrastructure Pyt Ltd a joint venture comprising of twu gruupE Seth

and Mittal Group who had  subsequently dwdhd;’assagned

development/marketing rights into five separate lands holding to be
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developed separately pursuant to which similar issues irhruse which are
being faced by theI applicant. This Hon'ble Authority in!thal complaint
had passed its conclusions and recommendations mare particularly
the recnmmendaflmn to Town and Country I’Jannlr!ﬁ{ Pepartment,

Haryana stressing the grave importance that DTCP must divide license
|

In five parts (as there were live assignee developers) and determine
liabilities of each party Endiu_f_iduﬂjl}' alnd separately (lia beryI on account
if overdue License fee, EDC, IDC _ﬁ:_EEI_l.I_il interest and other charges]. Once

the license is bifurcated sepﬂrate RERA reg1straﬂﬂn would be

permissible hasl&es this Hon h!e |ﬂuﬂlﬂﬂtjf had dlﬂﬂ |pert[neml;.r
recommended thaL DTCP should defer recovery of the]r pyerdue EDC

50 as to leave sul‘nf: cash flow in the hands of the dﬂmlupers for
|

investing in the project. Therefore, the promoter prqys with folded
| , el |

hands to refer the present matter to the Hon'ble Authnriti,r in light of

the aforementioned case law as cited so that similar recommendations

can be issued uq.}hljzhaif of the promoter to Town and Cauntry Planning

Department, Hary'{ana. It is submitted that such recommendations
[ ' | .

would be in parlance with the statutory duty of the Hon'ble Authority

in section 32 of the Act which states the functions jof Jhe Hon'ble

7. Copies of all the relevant documents have been filed and pl;:'pced on the

Authority for promotion of the real estate sector.

record. Their authenticity is not in dispute. Hence, the complaint can be
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decided on the basis of these undisputed documents and sub mission made

|
by the parties.

The application filed in the form CAQ with the adjudicating officer and on
being transferred to tl!ue authority in view of the judgement M/s Newtech
Promoters and Developers Pvt Ltd Versus State of ULP, and Ors.
SLP(Civil) No(s). 3?#1 -3715 OF 2021), the issue before authority is
whether the authority should proceed further without seeking fresh
application in the form CRA for _ta:!;ses of refund along with prescribed
interest in case allottee wishes to _‘ulil'ltl‘l.d%raw from the project on failure of
the promoter to give possession as per agreement for sale. It has been
deliberated in the proceedings dated 10:5.2022 in CR No. 3688/2021
titled Harish Goel l?emus Adani M2K Projects LLP and was observed that
there is no matenal' difference i the contents of the forms and the
different headings whﬁther it isfiled before the adjudicating uﬂicﬂr or the
authority. | |

Keeping in view the judgement ol Hnn‘ﬁle Supreme Court in case titled as
M/s Newtech Promoters and Beve.i'ﬂpm;"s Pvt Ltd Versus Sr.ﬂtir of U.P. and
Ors. (Supra) the aut'h-.ztrit:.r is preceeding further in the matter where
allottee wishes ta withdraw from the project and the promoter has failed
to give possession of ’Irhe unit as per agreement for sale irrespective al the
fact whether application has been made in form CAQ/CRA. Both the parties
want to proceed further in the matter accordingly. The ":D]"J"tiﬂﬂ Supremo
Court in case of Varun Pahwa v/s Renu Chaudhary, Civil appeal no. 2431
of 2019 decided on 01,03.2019 has ruled that procedures arg hand made
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in the administration of justice and a party should not suffer injustice

merely due to some rilﬂstake or negligence or technicalities. Accordingly,
the authority Is proceeding further to decide the mattef based on the

pleading and submissions made by both the parties during the
|

proceedings. |

Jurisdiction of the authority

The application of the re:;pnndmﬁ' regarding rejection af E‘+Tﬂplaint on
ground of ]urisdic_:tlmlL stands rejétll:éd.":{l'he authority Dbs&rve:F: that it has
territorial as well as subject mﬂ}té}“ jurisdiction to adiudiﬁatei[he present
complaint for the reasons given below. L

E. 1 Territorial jm{isdicttun !

As per notification nﬂj.-lfgijlﬂﬂr LTCP dated 14.12.212!1'?!'!554&::1 by Town
and Country Flannil,ng Departm{a:nt. the - jurisdiction of :Rea] Estate
Regulatory huthérit}i, Gurugram sllmll be entire Gurugram Dilstrlct lor all
purpose with offices situated iu_.GuFugr_am. In the present case, the project
in guestion is situated within the pl:{nﬂing area of Gurugram Digtrict.
Therefore, this authn;rlt}r has cumﬁlete Iterrltnrial 1uri5dictinnl to deal with
the present complaint |

E.Il  Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Seﬂinh 11(4)(a) is

reproduced as hereunder:

Section 11

(4] The promater shall-

(a) be respongible for all obligations, responsibilities and functions
under the \provisions of this Act or the rules and reguldtions made
thereunder ar iy the allottees as per the agreement for safe, of to the
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association of allactees, as the case may be, till the conveyance of ail the
apartments, pmmtr buildings, as the case may be, to the allottess, 1':rr the
comman arees to the associotion of ullottees or the competentouthority,
as the case may be; |

Section 34-Functions of the Authority: L0l

347 of the Act provides to ensure complfance of the -:-L:hgdtmnﬁ cast
upan the prqmu:&m the allottees and the real estate agents pn-:iq-r this
Act and the rufes gnd regulations made thereunder. |

13. So, in view of the pravisions of the Act quoted above, the authority has
complete jurisdiction|to declde T.hE mmpla[nt regarding nnn-cnmphance
af obligations by the promoter teaulng aslde compensation whlch Is to be
decided by the adjudicating officer if pursued by the r:mhplapnanm at a

later stage. | ey |

14. Further, the authurity[ has no hitch In proceeding with the mwpiamt. and
to grant a relief of r&ﬁ.md in the present matter in view of H':ﬁ‘ judgement
passed hy the H-::-n'hlé, Apex Court in Newtech Promoters and Develapers
Private Limited Vs State of U.P. and Ors. (Supra) and reiterated in case
of M/s Sana Realtors Private Limited & other Vs Union of India & others
SLP (Civit) No. 13005 of 2020 decided on 12.05.2022wherein it has been

laid down as under; '

"86. From the scheme of the Act of which @ detalied referance his been
made and wk:‘ng note of power of adiudication delineatad l.-.Tih the
regulatory authority and adjudicating afficer, what finally culls out 15
that although the Act indicates the distinct expressions IA[TE ‘refund,

interest, ‘penalty’ and ‘compensation’| o conjoint reading of Sectjons 18
and 19 elearly manifests that when it comes to refund of the amount, and
interast on!the refund emount or directing payment af nteest for
delayed delivery of possession, or penaity and interest th Eraon, J: I5 the
regulatory autharity which has the power lo examine and detin fine the
outcome of o mmpmfnt At tie same time, when it comes to a quegtion of
seeking the reltef of adjudging compensation and interest r.fu-r Lnder
Sections 12, 14, 18 and 19, the adjudicating afficer exclusively has the
power to determine, keeping fn view the collective redding SEC!HDH 1
read with Section 72 of the Act. If the adjudication under Eer\lh'ﬂm 12, 1%
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18 and 19 ather than compensation as envisaged, if extenged to the
adjudicating officer as prayed that, in our view, may intend to expand the
ambir and scope of the powers and functions of the adjudicating P]mfﬂ’
under Section 71 and that would be agalnst the mandate of rha:m:ti?ﬂz 6

| [

15. Hence, in view of the authoritative pronouncement of the Hon'ble Supreme
| |

Court in the cases mentioned above, the authority has the jurisdictidn to

I .
entertain a complaint seeking refund of the amount and interest on the

refund amount, |
F. Findings on the relief sought by the complainants '
J | .
F.I Direct the respondent to mf*nd the entire amount paid by the

complainant along with the interest. |

16. In the present complaint, the complainant intend to witildrz;w from the
project and is seeking return of the amount paid by him in respect of
subject unit along with interestat the prescribed rate as provided under

section 18(1) of the ACt. Sec. 18(1) of the Act is reproduced belpw for ready

reference. | | |

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete oris unable ta give possession of

an apartment, plot, or buillding - ! Vil

() in accordghee with the terms.of the agreement for sale or, ax the
case may be, duly completed by the date specified therdin: or

(h] due ta discontinuance of his business as @ developer on m:juu ni of
suspension or revacation of the registration under this Ade or for
any ether reason, | bl

he shall be liable on demand to the allottees, in case the allotteg

wishes to withdraw from the project, without prejudice fo o W ather

remedy available, ta return the amount received by him in respect of

that apartment, plot, building, as the case may be, with interest al

such rate as mpy be prescribed in this behalf including compgnsation

in the manoer as provided under this Act i

Provided that where an allottes does not intend to withdraw from the
project, he shall be paid, by the promater, interest for evary month of
delay, till the handing over of the possession, at swch rate as| may be
prescribed.” |

|
[
|
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(Emphasis sup;:ii'md‘,
17. Clause 19(a) of the agreement provides for handing over of 'Fus'riﬂsslnn:anrj

s reproduced below:

“19(a).
Subject to other terms of this Agreement/Agreement, .rm..'udirm But not
limited to timely payment of the Total Price, stamp dul}'mnd’ ather
charges by the I-l’*ndee{s} the Company shall endeaver to cm:pitte the
construction-af the Said Apartment within 42 (Forty-twa) manths from
the date of aliptment, which is not the same os date { this

agreement The Company will offer possession of the Soaid Apartment to
the Vendee[s) aL and when the Company receives the pocupation

certificate frum the mmpemnmuﬂmﬂgaﬁﬂj Any delay by the Vendee(s)
in taking passession of the Sald Apartment from the date of affer of
possession, would aftract hﬂ{dmg:e#hm'ge.s @Rz 05 (Five) per sq. _EL per
month for any delay of full one month or any part thereof "

I
18. At the outset, it is relmrant 1o cnmment ﬂn the preset puﬂtssifn clause of

the application form wherein the puﬂesslnn has been &.uhjected to all kinds
of terms and cun{lll‘luns of this hgreemﬂ nt and appquatiqn and the
complainants not th&mg in default under any pruw*iun‘s of these
agreements and cannpl[anEe with all provisions, f\‘]i:-rrn?iitles and
documentation as prescribed by thlla-_ promoter. The drafting r:r'r this clause
and incorporation of such conditions are not only vague and uiz-:ertam but
so heavily loaded in favor of ﬂ'lﬂ.prgmqtér and against the allottee that even
a single default by the allottee in I’ul_ﬁllir%g formalities and duc:.il.menta:inns
etc. as prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottees and the cﬂmm[il:me-lm. date for
handin g over possession loses its meaning The inco rpq':rrat!inn of such
clause in the buyer's agreement by the promoter is just tdla evade the
liability towards time!y delivery of subject unit and to d&plrive,i the allottee
of his right accruing after delay in possession. This is just h’.'? commentas to

how the builder has| misused his dominant position an:l:l q'rafted such
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mischievous clause inithe application form and the allottee is Peft with no

aption but to sign pn the dotted lines.
Admissibility of refund along with prescribed rate of interest: The

complainant is seeking refund the amount paid by them at the prescribed
rate of interest. Huwe*.Ler the allottee intend to withdraw frnrru the project
and is seeking refund hf the amopunt paid by him in respect of the subject
unit with interest atpﬂescnhed rate as provided under rule 15 LT the rules.

Rule 15 has been reprpduced as under. !

Rule 15, Presm‘hmf rate af .'nurast- [Proviso to section 12, spction
18 and sub- .F'EEHIHI (4) and subsection (7] of section 19]
(1) For the punpose af provisp [o seclion 12; section IE? ang sab-
sections (4] and (7) of section 13, the “interest al the rate
prescribed”s shall be the !rm{e E'unlﬁ.' of indiu highest margina! cost of
lending rum+zg& |
vafn'&d that in case :he State Bank of India marginal post of

lending mr& (MELR) is notin use it shall be replaced by such
benchmark. iendmg rotes which the State Bank of India m::ly;'hr from

theme Eﬂ:rl’mgifnr lending to the general public,

I ] Jdt|
The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the praﬁcr:fbﬂd rate of
interest. The rate of interest so determined by the legislature, is reasonable
and if the said rule is followed to award the Tnterest, it will Ens]!ire uniform
practice in all the cases.

Consequently, as pér website of the State Bank of | India le,
hitps: //sbi.coin, the marginal cost of lending rate (in short, MCLRE] as on
date i.e, 15.12.2022 is 8.35%. Accordingly, the prescribed rate of interest
will be marginal cost of lending rate +2% i.e, 10.35%.

The definition of term 'interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the Hlln;ltee by the

promoter, in case of default, shall be equal to the rate of interest which the

| Page 24 of 27
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promoter shall be liql::ie to pay the allottee, in case nfdeffult. The relevant
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section is repmduceﬁ below:

“fza] "interest™ means the rates of interest payahle by the! prnmu-r.er or|

the allottee, as ir'he case may he.
Explanation, —For the purpose of this clause—

fi] the rute ﬂj"' nterest chargeable from:the allotiee by the pm aLier, in|

case af derwf.t. shall be equal to the rate of inte

ich the

promater shall be liable to pay the allottee, in case of di fuu.ft;

{ii} the fn;ere.r* payable by the pramoter to the allottee .ﬂm_l'.f het rram the!
date the promoter recefved'the amount or any part thereaf till the,
date the amount or part thereof and Interest thereon {5 nefunded,

the dote the allottes deﬁrwﬁ i payment to the promotdr til the dote.

and the interest payable by the allottee to the pram me?mﬂ' be from

it Is paid:” |

23. On consideration of the dncumenrs available on record hnfﬂ submissions

24.

|
made by both the parties rega rdlng con travention of prﬂ'ftslc ns of the Act,

the authority is satLﬁed that the respﬂndent is in mn;ravenmm pf the

section 11(4)(a) ﬂfthi‘. Act by not hanchng over pmﬂEﬁsiuh I]].r the due date

as per the agre&_mezllt. The due date of possession has prn icalculated as
|

per clause 19{a) of the agreement, the possession of the subjgct apartment

was to be delivered within a peri:ﬁﬂ nfﬂ! months from the date allotment,

calculated from date ofallotment Le, 21.12.2013.

which is not the-saqﬂ as date of this agreement. Accordingly, the due date

Keeping in view the fact that the allottee/complainant wish to withdraw

from the project and is demanding return of the amount received by the

promoter in respect of the unit with interest on failure of the promoter to

complete or inability to give possession of the unit in acmrdpm.'e with the

terms of agreement for sale or duly completed by th
therein, the matter is covered under section 18(1) of the

e date specified
Act of 2016, The

due date of possession as per application form as mentioned in the table
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‘above is Mmjhmiidsmﬂu_mmﬂ_umww

. The occupation certificate/completion certificate of the project where the

\unit is situated hasg still not been abtained by the n‘:spnnﬂen’ltsfprumnter.

The authority is of the view that the allottees cannot be hxpi?cted Lo wait

endlessly for taking possession of the allotted unit and for ﬂ;-.rhi:h he has

paid a considerable amount towards the sale consideration and as

abserved by Hon'ble Supreme Cm.rrt c::l" India in Ireo Grace l?enfrerb Pvt.

Ltd. Vs. Abhishek Khanna & Ors., civil appeal ne. 5785 of Ei:il']‘ 9, decided
| .

on 11.01.2021 E |

. The occupation certificate s nnrnvmlub!e gven as on date, which
r!earﬂ-r amounts to deficiency of service. The allottees cannat be hmrfr o
wall indefinitely for possession of tﬁ-a apartments allotted l*u rﬂem nor
can they be ba-und to take the apartments in Phage 1 of the pru,rf.-pt ..... 2

Further, the Hon' hlq Supreme Caurt rJf India In the cases of Newtech
Promoters and Developers Private Limited Vs State of U.P, and Ors.
(supra) reiterated in case of M/s Suna Realtors Private Limited & other
Vs Union of India & others SLP [Civil) No. 13005 of 2020 decided o
12.05.2022, uhsﬁweﬂ as under: - !

*25, The un quukﬁ!d right of the allotter to seek refund rq,&rrﬂ# umder
section 18(1)(a] and section 19(4} of the Act is not depunhfeur on any
contingencies or stipulations thereaf. It appears that the fe_y;ﬂuqure has
consciously ,ﬂmﬂﬂ'ﬂf this right of refund on demand as an up mnﬂrimnm
absolute right to the ulfotte, if the pramater foils to give possassion of
the apartment, plot or building within the time stipulated under the
terms af the agreement regardiess of unforeseen events or stay oriders of
the Court/Tribuynal, which is in either way not attributablel to the
ullottee/home buyer, the promaoter is under an obligation to refund the
amount on demaend with interest at the rote prescribed by the Stute
Government including compensation in the manner provided urider the
Act with the proviso that if the allottee doss not wish to mqﬁn'r w fram
the praject, he .ihm'.' be entitled ﬁ:ur interest for the period of Jr_llp' il
handing over possession at the rate prescribed,”

| | Page 24 of 27



27,

28,

29.

30.

& HARERA

= GURUGRAM Complaint N9. 1585 of 2021
1 ;

. l |

The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11{#][;«!} The promoters have failed to completd or unable to
give possession of the unit in accordance with the terms of agreement for
sale or duly completed by the date specified therein. Accordingly, the
promoter is liable to the allottees, as the allottees wishes to withdraw from
the project, withaut prejudice to any other remedy available, to return the
amount received by him in resp_eet;_uf the unit with interest ef such rate as
may be prescribed. |

This is without ].'II'E!'jl]ldlEE to-any pther remedy available tg the allottee
including compensation for which allottee may file an e[:}plleehen for
adjudging eempensal{mn with the ad;udieetmg officer um;ler sections 71 B
72 read with section 81(1) of the el:r of 2016,

The authority hereh:.r directs the pmmeter to return the amount received
by him Le, ¥ 3537,011/- after deduetlpg the amount alréady paid by the
respondent, if any along with-inte ree_t'eﬁ-the rate of 10.35% (the State Bank
of India highest metﬁ nal cost of lending rate (MCLR) applicable as on date
+249) as prescribed I}I‘Eder rule 15 of the Haryana Real Estate {Regulation
and Development) Relee. 2017 from the date of each payment till the actual
date of refund of the amount within the timelines provided in rule 16 of the
Haryana Rules 2017 ibid,

F.11 Cost of litigation & compensation

The complainant in the aforesaid relief Is seaking |relief w.rl
compensation. Hon'hle Supreme Court of India in civil appeal titled as M/s
Newtech Promoters and Developers Pvt. Ltd, V/s State of UP & Ors. [Civil
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31.

appeal nos. 6745-6749 of 2021, decided on 11.11.2021), has held that an

allottee is entitled to claim compensation under sections 12, |14 18 land

section 19 which is to Le decided by the adjudicating officer as| pur section

71 and the quantum uﬂmmpensatmn shall be adjudged by the ddjudacating

officer having due rEFard to the factors mentioned in section 72, The

adjudicating officer ha*s exclusive jurisdiction to deal with ﬁhﬂ.:nmplamts
in respect of cumpensatmn Therefore, the complainant is advised to
approach the adjudicating officer for seeking the relief of EII::ImI:;lEﬂsa[iqn.

Directions of thelauthority (401 |

Hence, the authority Il'iereb}.r passaij this order and issues tt+=. following

directions under sectipn-37 of the Act to-ensure compliance of obligations

cast upon the prumnll:El: as per the fﬁﬁcﬁnn entrusted to tlile authority
under section 34{f): | Ll |

i. Therespond enl:s:p’pmmmera ar:e directed to refund the entire amount
of 35..‘37"',1’.]'111|“i after deducting the amount already ?ald by the
respondent, if any along with interest at the rate of 10.35% p.a. as
prescribed under rule 15 of t'f]E Haryana Real Estate [R:ﬂgula[mn &
Development) Rules, 2017 from the date of each pa}rn‘:lenq: till the date
of refund of the deposited amount.

ii. A period of 90 d;a}rs i5 given tu T.hﬂi respondents to ::pmi)ly with the
directions given in this order and failing which Iegql consequences
would follow,

iii. The respondents/builders are directed not to create ﬂ'lll":i party right
against the unit before full realization of the amount paid by the

complainant, If any transfer is initiated with respect to the subject

| | Page 26 of 27
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unit, the reﬁeiva{hle from that property shall be first utilized for
clearing dues nft:ha complainant-allottee.

| |
32. File be consigned to registry.

imar Arora)
Iy - : - Member
ana Real Estate Regulatory Authority, Gurugram

Dated: 15.12.2022 .
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