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BEFORI] THE HARYANA REAL
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T]UILDER

PROJECT NAME

Case No.

cR/667 /2021

cRlL:;0712022

DER

1. This order shall dispose of both e complaints titled {s abo e filed befo e

this authority in form CRA under

and Development) Act,2016 (he inafter referred as t'the t") read wi

rule 28 of the Haryana Real Est e [Regulation and Qevelo ment) Rul

CORAM:

Shri Vijay Kumar Goyal

Shri Ashok Sangwan

Shri Sanjeev Kumar Arora

STATE REGULATORY AU

UGRAM

Date of decision:

nant in perso
Amandeep
adyan

Memb

Memb

Memb

section 31 of the Redl Esta e IRegrlrlati

ion L1(4)t201,7 (hr:reinafter referred as "th

of the Act wherein it is inter ali

rules") for violatiori of s

prescribed that th{ pro oter shall

responsible for all its obligatio , responsibilities and fu ctions to t

n p{rti

n

:h

S,

L)

e

e

26
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ORITY,

L5.Lt.202

HOUSING & CONSTRUCTION

ANSAL HEIGHTS 86

e title
Anamika Cha

Housing &
dhary V/s Ansal
nstruction Ltd.

rudhha Sing

eena Hdoda

Raj Luxmi V s Ansal Housing
rction Ltd.

allottees; as per the agreement fo sale executed inter se bet
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The core issues emanating fro

complainant(sJ in the above refe

namely, "l\nsal Heights 86" fgrou
same respondent/promoter i.e

Limited. The terms and conditio

the issur: involved in all these ca

promoter to deliver timely pos

award of refund the entire

compens;ation.

3. The details of the complaints, re

possessi,rn clause, due date of p

paid amount, and relief sought ar

ing unqualified)

them are similar in n
matters are allottees

housing colony) being d

M/s Ansal Housing &

s of the buyer's agreeme

pertains to failure on t

sion of the units in qu

ount along with inte

ly to status, unit no., date

ssession, total sale consi

given in the table below:

USING & CONSTRIJCTION L
HEIGHTS 86"

Sector'-86, Guru

the unit any time, within period of 4
the agreement or within 4 months

sanctictns and approval
ever is later subject to timely rymenI of al
ttre circumstances as descri in claube 3

of 6 months allowed to the
above in oJfering the possessio of the unit."

Em is supplied

of start of construction i.e., 0 L. 0.20L3 bein

e

t,

e

n

f

e

ot)

e

Complaint No.

1507 of
7 of202fr an

ture ahd t

f the lroj
eloped by t

Constructi

ts, fulcrum

e part of t

tion, seeki

t anld t

agreeme

eratiorj, tot

D "ANSAL

unqualified & included whil
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months

dues by

Further,

Clause: - 31

fot

ovet

certificate: - Not obtained

iod is allowed being l: perrocl is a

due date of
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Complaint No. 6(
1.507 of

7 of '2021 and

4022

uomplalnt No.,
Case
Title, and
Date of liling of
complaint

cR/667 /21
Anamika Char
V/s Ansal Hou

Constructior

2t
dhary
sing &
Ltd.

cR/Lso7 /
Raj Luxmi V7

Housing & Const

2022
s Ansal
'uction Ltd.

Reply status 10.08.20 2 10.08.2( 22
unrt No,

D_030

Ipg. 1B of com la intl

G- 10(

lps,. ZO of con

4

nlaintl
Date of
apartment
buyer
agreement

26.05,20

[pg. 15 of coml

4

aintl

1.6.08.2

[pS. L7 of con

)12

plaintl

'l'otal

Consideration /
Total Arnount
paid by the
complainant[s)

TC: t 77,69,!5
AP: { 78,04,38r

1.63/
qq/

BSP: t 54,2e
AP: { 54,28,4

924 /.
t.s4 /-

Relief
Sought

Refund the entir
paid by the con
along with the ir

e amount
plainants
rterest

Refund the entirt
by the compla
with the interest

amounI pai
nants alon

I

I ne aforesaid complaints were

promoter on account of violatior

executed between the parties in rr

[he possession by the due date, see

rlong with interest and compensat

lt has been decided to treat the sai

:omplianr:el of statutory obligat
"espondent in terms of section

ruthority to ensure compliance of t

:he allottr:e[s) and the real estate

'egulations made thereunder.

lhe facts of all the complaints file

rlso simililr. Out of the above-men1

-iled by the complainant:

r of the apartment buyer

rspect of said unit for not

king award of refund the e

ion.

d complaints as an applica

ons on the part of thr

l4(0 of the Act which n

he obligations cast upon th

tgents under the Act, the r

by the complainanr(sJ/a

oned case, the particulars

against th

; agreemer

anding ove

tire amoun

[ion for non

promoter

andates th

: promoters

ules and th,

lotteeIs)ar

of lead cas

Page 3 ofl
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Complaint No. 6(

1507 of
7 of 2021 anc

2022

cR/1

being

qua r

Projr

The p

paid I

delay

CF

507/2022 Raj Luxmi V

J talken into consideratior

'efund the entire amount

:ct and unit related det

rarticulars of the project,

by the complainant[s), dz

period, if any, have beer

t,/L507 /2022 Rai Luxm

'/s ,

nfo

alo

ails

the

tte c

r de1

iv/

nsal IIou

rieterrnin

g with inl

details of I

,f propose,

:ailed in th

s Ansal H,

'sing & Constru

ing the rights of

.erest and compr

sale consideratic

C handing over t

e following tabu

ousing & Constr

:tion Ltd, a

.he allottee(

nsation.

n, the amou

re possessic

ar form:

uction Ltd.

sJ

t

Sr.

No.

Pa rticulars De :ails

1, Name of the project ,,AI
sal Heights 86", Sector 86, Gur gram.

Z, Total area ofthe project 12 3,13 acres

3. Nature of the project Grr up housing colony
---

4. DT CP license no. 4B

28,
of 2011. dated 29.05.201,

)5.2A1,7
valid uptr

5. Name of licensee Rer o.lve Es1:ate Pvt. Ltd,

6. Rellistered/not registered No registered

7. Unit no. G-1

Ipe

) ct4

20 of complaintl

B. Area of the unit 13 6

lps.

) sq. ft.

2A of complaint]

9. Date of execution of
bu1,g1"'t agreement

16.t

Ipe.

8.20t2

17 of complaintl

;r"
l

6
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Complaint No. 6(

1507 ot
7 of 2027 anc

2022

L0. Possession clause 31

Th

tin
da
m1

ret

co)

lal
Q flt

de:

grt
de'

m(
U 11t

(Er

lpe

t developer shall offer possessior

re, within a period of 42 mo
te of execution of the agreeme
nths from the date of obtt
pired sanctions and approva
nmencement of construction.
er subject to timely payment of a
I subject to force majeure cir
cribed in clause 32. Further, tt
rce period of 6 months al
rcloper over and above the
nths as above in offering the pr

t."

"tphasis s'upplied)

. 21.5 of complaint]

of the unit an

nths from th
t or within 4

ining all th
necessory fo
whichever i

ll dues by buye

cumstances a

rere shall be ,

'owed to th
period of 4.

ssession of th

,

,

11. Da te of start of
construction taken from
another complaint of
sirnilar project

01 L0.2013

12. Due date of possession 01,

IN(
cor

MO

10.2017

tL': 42 months from date
struction i.e., 01.10.2013 be

rths grace period allowed beinl

of start o

ng latert + (

; unqualified)

13. Delay in handing over
possession till the date ol
filling of this complaint i.e.,

1.1,04.2022

45 e;lrs 6 monLhs 10 days

14. Basic sale consideration as

per: payment plan annexed
with BBA at page 33 of
complaint.

t5 ,26,924 /-

Page 5 ol 6
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B.

B.

Facts of tl

The comp

a. The re

in the

Haryar

throug

brokr:r

lakhs; a

b. The co

of the

consid,

payrrre

c. The pr

complz

clauses

and ti,

compler

amend

agreenl

B&
RAM

I

Complaint No. 6(

1507 of
7 of 2021 anc

2022

[al amount paid by the
nplainant as per
tement dated
1.2.2021.

{[ 4,28,411.54/-

[er of possession for fit
ts

L7

Ipr

12.2A21

.,13 of complaint]

the complaint

plainant has made the fo

'espondent/promoter lar

e name ancl style of "A

ana. The complainant a1

rgh M/s Property Junct

:r of the respondent and

as registration amount f
:omplainant was allotted

: housing complex havir

deration amount of Rs.S,

ent plan.

rrinted booklet of flat bu'

lainant by the responde

:s of the agreement in c

tilted in the interest (

lainant was not allower

dments and was simply:

ment paper.

lowing submissions in the

tnched a group housing pr

rsal Height 86" in sector

rplied lbr an allotment of

ion Realtors Pvt. Ltd., tL

deposited the requisite an

lr booking to the responde

unit no. G-1004, a 2 BHK f

g super area of 1 360 sq.

'i,'26,924/ under the constr

'er's agreement was hande

rt for signing on all pages

uestion were completely r

,f the respondent/promc

I for making any kind o
sked to sign on the shown

complaint:

oject in 20'

86, Gurgao

a 2-BHK fl

e authorizr

ount of Rs.l

nt.

at in tower

ft. for a tot

uction linke

d over to tl

. Most of ti

tnreasonab

ter and tf

'changes (

places of tL

Page 6 ol
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d. The complainant has pai

respondent/builder from ti

defar.rlted. A total sum of'Rs.

includes VAT taxes as agai

statement of accounts.

'fhat as per clause 31 of the

the flat was to be handed ov

pronroter within a period of

mont:h) from the date of exe

obtaining all the required

commencement of constr

installment on commencemel

respondent on 04.09.2013, t

been handed over by the r

peric,d of 48 months from th

grace period of six month).

That more than four and hal

the respondent promoter has

of the flat to the complainant

very purpose for which the

complainant and her husban

citizens and has undergon

psychological & financial st

e.

dela'y. The complainant ha left no trust itr the p

Pag( 7 ol

Complaint No. 6

1507 of
7 of2020. an

all instalments dema

e to time before due da

ded by t e

es and nev r

4,28,41.1/- has already b n paid whi

x

rf

h

r

f

t

st total cost of flat of s.54,2Q,92

at buyer's agreement, the possession

e responder to the complainant by

m,onths [including grac period of i

tion of agreement or fro the date

anctions and approvals ecessary fr

ion, whichever is late . Since t e

e

e

a

e

t of construction was de

possession of the flat

includiirg t

)/ezrs and have elapsed s

pondent to the complai

date i.e., by 04..09,2017

anded by t

ught to ha

ant within

not yet handed over the I

nce then a

al possessi

This inordinate delay has estroyed t

this flat. 1'mplainant planned to ow

[co-orvner of this Flat) b

through immense me l, physic

during these periods f inordina

oject of t

th are beni

d

n

e

e

r

l,

e

e

22
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respondent and is no longe

sufferings.

That as the complainant has I

she decided to opt out and r

vider complaint no. 4115 of

the paid money with intere

resprondent on 21.1.0.2021,.

RERA office the complainan

befcre the adjudicating offic

+511 of 2021. After serving a

it rn,as submitted in the R

complainant has been advis

authority which she vide co

coplr upon the respondent.

h. The complainant received

11,.1,0.2021 and 17 .1,2.2021

and not for actual legal poss

Relief sought by the complaina

The comlclainant has sought follo

a. Refund the entire amount p

interr:st.

On the ,late of hearing, the a

promotet: about the contraventio

relation to section 11[4) [a) of the

Reply by' the respondent

ob'

C.

9.

10.

D.

act to plead guilty or not t

Pag( 8 of

ion.

ing relief'[s)

Complaint No. 6

1507 of
7 of202fi. an

a position now to fa e any furth

st all faith and confidence in the lroj
gistered a complaint with the authori

ing refund21 dated 07.10.2021 see

a copy of which was se ed upon t

ile submitting the co plaint at t

t,

v

f

e

e

was advlsed to submit i

r which she cornplied vid

opy, upon the respondent

RA :office on 06j,2.2021

to register a fresh compl

plaint no.1507 r>f 2022

in lbrm C

complain

n211.1.I.20

Finally, t

int befOre t

o

L

e

e

nd serized t

two letters from the r pondent

lated to " offer of possessi n for f,[t ou

id by the complainants a ng wifh t

thority explained to the resporiden$/

s as alleged to have been ommitted in

plead [uilt
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e

S

yin

/oI

lab

es(

lril

ysr

)te

frt

rr
ln;

erl

3Se

lnc

air

ct

ol

he

in

in

at

ter

'yar

fte

grounds.

on facts. It

le befofe th

is

S

tnt con'iplai

g possessl n

bmitted th t

est ard to

e Real Esta

ferred to

Real Esta

eferred to

nt complai

i or carhse

t is basEd o

s well as a

the buyer'

ubmission

e in the yea

residdntia

in Sbcto

Page B of

ffiHAREIR,*,
ffi_ GU*GpAM I co,nrainr No (
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fi. The resprondent has contested thg complaint on the followi
a. That the present complaint is not maintainable in law r

subnritted that the present cgmplaint is not maintaina

Hon'ble Authority. The complainant has filed the prer

seeking refund and interest fqr alleged delay in deliver

of thr: unit booked by the complainant. It is respectfully

complaints pertaining to refu{rcl, compensation and int
I

decid ed by the Adjudicaring Officer under secrion Tr of

fReg,lation and Developm.n{) Act, 2016 (hereinafter

"the Act" for short) read wit[ *r,. 29 ofthe Flaryar

[Regulation and Development] n ute s, z017, (hereinafter

"the Ilules") and not by this Htn'bre Authority. The pres

is liable to be dismissed on thi$ ground alone.

b. rhat ,3ver otherwise, the complainant has no locus-star

action to file the presen, .orno]ainr.'l'he present compla

an erroneous interpretation o{ the provisions of the Act

incorrect understanding of ttrb term.s and conditions r

agreement dated 24.08.2012, as shall be evident from th

made in the following paragradhs of the prese,t repry.

c. That the complainant approached the respondent someti

201,5 for purchase of an indepfna.n, unit in its upcomi

projec:t "Ansal Heights,, [hereitafter ,,the project,,) situz

A
td,/
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1507 of
7 of 2021, a

ted that t

d conduct

t and it

to all aspec

city of t

e, that t

to purcha

ponde(t fi

7.2071. 'th

form, wa

ject "]Ans

consciousl

tance of th

resented t

stalmeht o

o reaspn t

f defaulte

project an

submItte

ode and th

:8

d

S

e

e

e
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| 1507 of

86, Village Nawada, Fatehp[rr, Gurgaon. It is submi

complainant prior to approfching the respondent, hr

extensive and independent erfquiries regarding rhe proj

only after the comprainant wa[ fuily satisfied with regard

of ttre project, incruding n4, not limited to the cal

respondent to undertake fleveropment of the san
I

comprlainant took an indepen{ent and informed decisior

the unit, un-influenced ir I

I any {nanner.
d. That thereafter the complalnant applied to the res

provisional alrotment of u ,f,t in the project on 06.1

complainant, in pursuance oI tt',. afor-esaid appricatio

allott,:d an independent unit bearing no. G-i.004 in the p

Heights" situated at sector 86, $r-rrugrerm. 
'f he complainan

and u,ilfully opted for a constr{rction linked plan for remi

sale consideration for the unit in question and further re

the respondent that the complainant shalr remit every ir

time as per the payment sche{ure. The respondent had r

susper3t the bonafide of the conf plainant.

e. It is furrher submitted rhat a"rf ir. rhere being a number r

in the project, the respondent ifself infused funds into the

has diligently developed the Rfoject in question. It is ars

that the construction work of tl-le project is swing on full m

N



Complaint No.

1-507 of
of 202

ndent such as orders dat 1,6.07 01

the Flon'ble Punjab &

petition no.20032 of Z

plainanr within time had

beyoncl the control of th respo den

stances which were absol tely

the aforesaid and the

t the respondent would

National Green Tribuna

y liquid cash, The sudde

ent unable to cope wi

nt is cilrrying its business

given

ghts ft

have h nd

here b n

on

aryana Hig

water was banned ich

, simultaneously orde

rh ug

rh

at di ren

using Air Quality Index rS

rest

eing

nin

tio

u

t large without admitting ny lia ili

ation is also one of the m in fact rst

the home buyers as de oneti tio

rk in m;lny projects. Th pa en

restri

the Ia

n lette and

ofZPage 1

t

n

withi

rity.

:to
ted t

IE COT

INCES

:ircur

respc

J1,2 r

uil w

tracti

pro(

r'ble

trk r

llic i

neti

rto

ofw

only I

respo

spon(
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worli will be completed wi

resprtndent to the authoritr

That without prejudice I

respondent, it is submittec

over the possession to the r

force rnajeure circumstanc

there had been several circ

and out of control of the res

31,.07 .2012 and 21,.OB.ZO1J,

Court duly passed in civil

whictr the shucking /extra

backbone of construction p

dates passed by the Hon,l

therelll, the excavation wor

may be harmful to the publ,

Apart from these the demon

delay in giving possession

caused abrupt stoppage

especially to workers to

on withdrawals led the

pressure. However, the re
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spirit of the builder buyer agr

local bodies of Haryana Gove

g. That it is submitted that the

under the eyes of law as the

Hon'ble Authority with clean

material facts relates to this

has approached the Hon'ble

supp,ressed and concealed

has direct bearing on the ve

and if there had been disclos

the question of entertaining

arisi ng in view of the case la

Jagan Nath reported in 1

Ape:: Court of the land opine

documents amounts to a frau

upon the Hon'ble Authority a

by erren Hon'ble National Co

Baba Huzoor Maharaj bea

25.09.201,3.

h. That without admitting or ac

allegations advanced by the

nment..

contr:ntions of the responde t, it is respectfully subm

Page 12 o

Complaint No. 6

1,507 of
7 of2021. an

ment as well as in comp iance of oth

omplaint is not maintaina le or tPna

rial fadts a

mplainant and without p judice to t

tted that t

le

ismplainant has not appr ched [o t

ands and has not disclose the true a d

IS

IS

ase of complaint. The co plainarit th

Authority with unclean h nds artrd h

material facts and pr ings whi

maintainability of purpor ed conlplai t

of these material facts an procepdin S

the present complaint w uld have n t

titled as S.P. Chengalva rya Naidu

(1) SCC Poge I in whi the Hon' e

dthat non-discloser of ma

on not only the opposite rty, but al

d subsequently the same v ew wad tak

mission in case titled as Tr a Motars

decided'ng RP No.2562 of 207

owledging the truth or egaliry of t e

e

e

26
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provisions of the Act are not

the ,Act cannot undo or m

executed prior to coming int

that merely because the A

registered with the Authori

retrospectively. The provisi

complainant seeking interest

and i,gnorance of the provisio

i. That it is submitted that seve

have defaulted in timely remt

was an essential, crucial a

concerptualisation and devel

Furthermore, when the propo

per schedule agreed upon, the

operation and the cost for p

exponentially whereas eno

respondent. The respondent,

diligently and earnest pursu

questt.on and has constructed

as pos;sible.

12. Copies of all the relevant

record. Their authenticity

docum

is not i dispute. Hence, the com

Page 1p of

Complaint No.

1507 of
of 202[ and

trospective in nature. Th

dify the terms of an ag

failure has a cascading

provisions

eement du

mpla]inan

lment tarhi

f

effect of the Act, It is fu er subinitt

jects whi

be ope]rati

ns of the Act relied pon by t
nnot be called in to aid n derofati

s of the buyer's agreemen

ty

d

h

oti

e

I allottees, including the

ance of payment of instr

d an inrlispensable req iremerit f

pment of the project in que]stio

ed allottees default in thei payment a

cting on th

per execution of the pro ect increa

ous business losses be ll upon th

espite default of several llottees ha

the development of t project i

peditiouslhe project in question as

nts have been filed and p aced on th

laint can b



ffiHARERA
ffi- AJRUGT?AM

decided r:n the basis of these undisputed rlocuments and sub

by the pzrrties.

The application filed in the form cAo with the adjuclicating

being transferred to the authority in view of the judgement

Promote'rs and Developers pvt Ltd versus state of u
sLP(civil) No(s). s711-sz1s oF 2021./, rhe issue. before

whether the authority should

applicatir:n in the form cRA for pases of refund along wit
interest in case allottee wishes to ltrithdraw fiom the projec

the prorrroter to give possession ps per agreement for sale

deliberated in the proceedings dgr.ed lo.s.2o2z in cR No.

titled Ha,rish Goel versus Adani tutzx rrolects LLpand was

there is no material difference in the contents of the fo
different headings whether it is filedt before the adjudicating

authority,

Keeping in view the judgement of

M/s Newltech Promoters and De

Ors. (Suprra) the authoriry is pr

allottee w'ishes to withdraw from

to give possession of the unit as

fact whether application has been

want to proceed further in the ma

Court in c;rse of Varun pahwa v/s

of 2079 decided on 07.05.2079 h

in the administration of justice a

13.

14.

merely due to some mistake or ne ligence or technicalities.

Page 1d of2

Complaint No. 66

1507 of

fficer and o

'/s Newtec

P. and O

authority i

eed further without s eking fres

preslrib

on failure

It has bee

s68B/202

bserved tha

ms and th

fficer dr th

on'ble Supreme Court in ase titled ar

Pvt Ltd Versus Sta of U.P. an

ceeding further in the

e project and the promot

agreement for sale irres

ade in form CAO/CRA. Bor

ter accordingly. The Hon' le Supfem

enu Chaudhary, Civil ap, I no.243

ruled that procedures a hand rtrad

d a party should not su er injustic

ccordiirgly

tter wher

r has flaile

ctive of th

the partie

of 2021 and

ission made
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E.

15.

the autfrority is proceeding

pleading; and submissions

proceed,ings.

furisdiction of the authority

The application of the responde

ground of jurisdiction stands rej

territoriill as well as subject matt

complaint for the reasons given

E. I Territorial jurisdiction

As per ncrtification no. L/gZ/ZOI7

and CouLntry Planning Depa

Regulatory Authority, Gurugram

purpose with offices situated in G

in question is situated within t
Therefore, this authority has com

the present complaint.

E. II Subject matter jurisdiction

Section 11(4)(a) of the Acr, 201

responsitlle to the allottee as per

reproduced as hereunder:

Section L1

(a) T'he promoter shall-

(a-) be responsible for alt obl
under the provisions of this A
thrtreunder or to the allottees a
oss:ociation of allottees, as the ca

t6.

1,7.

er to

er by

furt

ma

provides

greement

eplrtments, plots or buildings, a the case muy be, to the allottee,

Page 15 of
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decide

both

the rnatter

the partie

sed dn t

during t

t regarding rejection of omplaint n

scted. The authority obse es that it h
r jurisdiction to adjudica

low.

the prese t

1TCP dated 14.12.2017 i ued by [o*
ent, the jurisdiction of Real Esta

hall be entire Gurugram

rugram. In the present ca

planning area of Gurug

ete territorial jurisdictio

istrict for a

, the pfoj

am I)istric

to deal wit

I

t

that the prom

for sale. Sectio

tions, responsibilities and fu
or the rules and regulation

pter the agreement Jor sale,
may be, till the conveyance

ter shdll

11(a)l(a) i

cti on s

made
to the
all the
or the

[A-
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18.

c0mmon areas to the associati,
a.; the case may be;

Section 34-Functions of the A

3affi of the Act provides to en
upon the promoters, the allott
Act and the rules and regulatir

So, in view of the provisions of

complete: jurisdiction to decicle t

of obligations by the promoter le

decided by the adjudicaring offi

later sta6;e.

Further, [he authority has no hitc

to grant a relief of refund in the p

passed by the Hon'ble Apex Court

Private l,imited Vs State of U.p.

of M/s Sana Realtors private Lim

SLP (Civi,l) No. 15005 of 2020 dec

laid down as under:

"8,5. From the scheme of the A
made and takin.q note of po
regtulatory authority and adjud
thnt although the Act indicate,
'interest','penalty' and'compen
and 19 clearly mctnifests that wh
interest on the refund anlount,
delayed delivery of possession, o
reg'ulatory authority which has t
out:come of a comploint. At the
seeking the relief of adjuctging co
Sections L2, 1.4., 1B and 19, the
power to determine, keeping in
read with Section 72 of the Act. i.

18 and L9 other than compen

L9.

tu adjutlicating officer as prayed th in our view, may intend to ex

Page 1$ of 2
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of allottees or the competent a thority,

ure contpliance of the obligati s cost
s and the real estate agents u 'r this

e Act quoted above, the uthority h

-compliane comlllaint regarding no

ving aside compensation hich is to

r if pursued by the com lainantb at

ln proceeding with the c mplairit an

sent matter in view of t e judglme

n Newtech Promoters an Develope

nd Ors. (Supra) and rei ted il cos

ted & other Vs ltnion of I iq & othe

on 12.05.202Zwherei it has bee

of which a detailed reference
r of adjudication delineated

been
ith the

ons L8

is the

ting o,fficer, what finally cul, out is
the distinct expressions like
tion', e conjoint reading of Sec

tfund',

it comes to refund of the a nt, and
or directirtg payment of inte
penalty, and interest thereon,

t Jor

ew the collective rearling of

e power to examine ctnd dete ine the
time, when it comes to a que ion of

pensation and interest there under
as the
ion 71

tju d icating officer exclu sively

the adjudication under Section 12,14,
to the
nd the

tton as envisaged, iJ- extended
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/ 
t"o'''" *" uul' *rrn ,,0 

/

ambit and scope of the powers and functions of the adjudicatilo ornr*
under section 71 and that wour! be agoinst the mandaru oyro, ofrii'r"i.',,

20' Hence, inL view of the authoritative pronouncement of the uod,ut. sup.unl.
court in the cases mentioned abfve, the authority has the jfr.isoi.tion lo
entertain a complaint seeking ..{rrd of the amount ,nd irlt.r.rt on tllu
refund arnounr. 

IF' Findings on the obiections raise[ by rhe respondent 
I

Ij,oo,"ttion 
regarding iurisdictiri orauthority w.r.t. .u,.orl"ctivity or,f u

2l' obiection raised the respondentl that the authority is def riveri or ri-,u

jurisdiction to go into rhe inrern.efation o[, or rights of the nf .r,., ,,r,.r-f .
in accordance with the flat buyer's fgru.r.nt executea uetwe[n the pr.ti[,
and no agreement for sare as ..r..fea to under the provirionJ of the a., L.
the said rules has been executed ln!., se parties. The aurhoriryl ,, or the viel,
that the Act nowhere provides, no[ can be so construer, ,nr[ ail prcvioqs

agreements will be re-written artel coming into force of the e[r. .pr.r.ro.L,

the provir;ions of the Act, rures and agreement have to t. read ,r[,
interpreted harmoniously. uo*.u.f, if rhe Am has provided ro,] o.rring *ir[
certain spr:cific provisions/situario[", ,n , specific/particula. frnn.., ,n.,|-.,

that situation will be dealt with in accordance with the Act Jna ,rr. .rru[
after the date of coming into ro..[ of the Act and tr,. .ut.l. *rru.nrl
provisions of the Act save the provi[,on, of the agreemenr, .f o. u.t*..j
the buyers and seilers. The said cont[ntion has been upherd ins been upherd ,, 

t. 
trrdrr.+

{4- 
|

lorr. 
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23. The

22.

HARER$,

judgment of Neelkamal Real Suburban Pvt. Ltd. Vs. Ilt I and oth

(W.P 27:?7 of 201f decided on 12.2017 which provides s under:

" .1L9. IJnder the provisions of n 18, the delay in honding lver
the possession would be coun
agreementfor sale entered into

from the date mentioned in lthe
the promoter and the allottee plio,

to t'ts registration under RERA.
promoter is given a facility to re

rtder the provisions of RERA,lthe
se the dute of completion of prolect

ancl declare the same under
contemplate rewriting of contrac
promoter......

Section 4. The RERA does lrot
between the flat purchaser andlg.he

1,72. We have already disc that above stated provision
the REIlA are not retrospective in ture.T'hey may to some exten
having a retroactive or quasi troactive effect but then on t
ground the validity of the provis
The Parliament is competent

ns of RERA cannot be challe
nough to legislote law ha

re trosp ectiv e or re tro a ctiv e A law con lte even framed to a
sub,sisting / existing contractua
larger public interest. We do not

rights betvteen the parties in
\/e any doubt in our mind that

REIIA has been framed in the la
study and discussion made at
Contmittee and Select Commi

er public interest after a t
e highest level by the Stand
, whic'h .submitted its deta

rep0rts"
Also, in appeal no. 173 of 2019 ti

Ishwer Singh Dahiya,in order d

Appellater Tribunal has observed:

ed as Magic Eye Develo r Pvt. Ltd.

e:d L7.12.2019 the Harya a Real Est

"34. Thlts, keeping in view our
cons,idered opinion that the provis

,foresaid discussion, we are of
ns ofthe Act are quasi ret ve

to some extent in operation and

Henc
case of delay in the offer/delivery
conditions of the agreementfor sal

possession os per the terms
the allottee shallbe entitled to

i n terest/ del ay ed p ossessi on ch a on the rea.gonable rate of int
as provided in Rule 15 of the
tLt1 t€tTsofiable rate of compensati o

les and one sided, unfair
mentioned in the agreement

sale is lioble to be ignored"
agreements are sacrosanct sa e and except for the pro isions rlvhic

ed thalt rh

of
be

tat

ng
?ct
:he

:he

gh
ng

e

he

?St

nd
br

Complaint No. 66
1507 of

of2021 and

have been abrogated by the A Further, it is no
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agreements have been executed i

the alloftee to negotiate any of t

the authority is of the view that t
shall be payable as per the agre

subject to the condition that t
plans/permissions approved by

authorities and are not in contra

instructions, directions issued th

exorbitarrt in nature.

Findings on the relief sought by
G.l Refun,d entire amount paicl by

In the present complaints, the co

project arnd is seeking return of

subject unit along with interest a

section 1B[1) of the Acr. Sec. 1Bt1)

reference.

"Section 78: - Return of amo
1B(1). If the prontoter fails to co
an apartment, plot, or building.-
(a)
n accordance with the terms of t
be, duly completed by the date
(b)
ue to discontinuance of his b
suspension or revocation of the
otl;er reason,
he shall be liable on deman
wis'hes to withdraw from the p
rentedy available, to return the
thut apartment, plot, building,
suc:h rate os may be prescr

G.

24.

ified therein; or

tness as a

reg istration

in the manner as provided under is Act:

Page lp of 2
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the manner that there is n

e clauses contained there

er charges payable under

terms and conditions of

and compensation
plete or is unoble to give po

e agreementfor sale or, as the

developer on acc
under this Act or

to the allottees, in case the
tject, without prejudice to an

scopQ left

n. Therefo

arious hea

e agreBme

ion of

i
e mqy

unt of
'or any

llottee
other

s

t
e same are in accorda ce with t
e respective departmen /compete

ention of any other Act, r les, stdtute

reuhder and are not un asonaIle

he complainants

e complainant along with the interes

plainant intencls to withd w froln th

the amount paid by him n resppct

the presc;ribed rate as p vided rflnde

f the Act is reproduced be ow for read

e

t

unt received by him in of
as the case mqy be, with int st at
in this behalf including compe sation
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L'rovided that where an allot
project, he shall be paid, by
delay, till the handing over o_

prescribed."

25. Clause 31 of the apartment b

provides for handing over of poss

",77.

T'he developer shall offer
o_f 42 months from the date
42 months from the date of
approvol necessary for com
is: later subject to timely paym,
majeure circumstances as desc
a grace period of 6 months
the period of 42 months as a

At the oultset, it is relevant to co

the agreement wherein the poss

terms and conditions of this

complairLants not being in

agreements and compliance

documerrtation as prescribed by

and incot-poration of such conditi

so heavily Ioaded in favour of th

even a single default

documentations etc. as

possession clause irrelevant f
commitment date for handing o

incorporiltion of such clause in th

just to evade the liability toward

26.

deprive the allottee of his right a ruing after delay in poss

Page !0 of

de

by the

prescri

Complaint No. 6

1507 of
of 202[ and

does not intend to withdraw thd
e promoter, interest for every th of
the pos,session, at such rate may bQ

(Emphasis suppli t)

yer agreement (in sho agreeme

ssion and is reproduced

ion of the unit any time, within period
withinexecution of the agreement

ining all the required sa and
cement of con stru ction, ichevel

to forcl
shall be

t ofall dues by buyer and subj
ibed in clause 32. Further, the
wed to the developer over a

ve in offering the possession of

o all kinds

n, and t

d above
he unit.'l

ment on the preset posses ion clduse

ssion has been subjected

agreement and applicat

allottee th

f

f

ault under any provisi ns of the

ith all provisions, fo alities a

e prornoter. 'l'he drafting f this clau

ncertain bns are not only vague and

promoter and against th

allottee in fulfilling for alities a

d by ttre promoter m y make t

the purpose of allott es and t

er possession loses its eaning. 'l'

promoterbuyer's agreement by th

timely delivery of subj unit dnd t

sion. This

022
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just to comment as to how the bullder has misused his dom

and drafted such mischievous clause in the agreement and

left with no option but to sign on the dotted lines.

27. Due dat.e of handing over polsession and admissibi
period: 'l'he respondent/promoter has raised the conten

construc[ion of the project was badly affected on account

dated 1,6'.07.2012, 31,.07.2012 and 21,.OB.ZOIZ of the Hon,

Haryana High Court duly passed

through ',ruhich the shucking /extraction of water was bann

backbonr: of construction process, simultzrneously orders at d

passed by the Hon'ble National $reen 'r'ribunal restrainin

excavatic,n work causing Air Quality Inde;< being worse, may

the public at large without admifting any liability. Aparr lr
demonet,ization is also one of the nlrain factors to delay in givi

to the home buyers as demonetization caused abr.uprt stoppa

many prciects. The payments espepially to workers to only b

The sudden restriction on withdral\,\,als led the respondent u

with the Iabour pressure.

In this particular case, the Auth

raised by the respondent and o

hand over the possession of the a

from the rlate of execution of the a

date of obtaining all the requir

commencement of construction

calculated due date of possessio

28,

construction i.e., 01.10.2013 bein later. The perio d of 42 m

Page 2]1 of
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1507 of
of 2021 and

nant pQsiti

he allottee

ty of gra

ion that t

f the orde

le [']unjab

in civil writ petition no.2 032 of 20

which is t

fferent dat

thereby t

harntrful

m the$e t

g possQssio

e of wbrk i

liqui{ cas

able to cop

rity considered the abov conterttio

rves that the promoter ha

e

e

S

artment within a period

reement or within 42 mo

sanctions and approval

whichever is later. T

proposed t

f 42 month

ths from th

ecessary fo

e authorit'

from the date of comm ncement

ths expiA.
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on 01.04.2017. Since in the

unqualified reason for grace pe

clause. Accordingly, the authorit

the prorrLoter at this stage.

Admissibility of refund along

complainant is seeking refund th

rate of interest. However, the allo

and is seeking refund of the amo

unit with interest at prescribed ra

Rule 15 has been reproduced as u

Rule 15. Prescribed rate of i,
1tl and sub-section (4) and s
(1) For the purpose of

sections (4) ond (7) of
prescribed" shall be the Sttt
lending rate +20/0.:

Provicled that in case
lending rate (MCLR) is
benchmark lerTding rates w
time to time for lending to

'l'he legisilature in its wisdom in
provision of rule 15 of the rules,

interest. The rate of interest so det

and if the said rule is followed to a

practice irr all the cases.

Consequently, as per website

hltpsj/-/-sh i.e.e,in, the ma rginal cost

date i.e., 15.11.2022 is B,ZSo/o. Acc

will be marginal cost of lending rat

29.

30.

31.

der:

general public.

Complaint No,66
1507 of

of 202I and

resent matter the BBA incorp]orat

iod/extended period in t e posspssr

allows this grace period o 6 moriths

ith prescribed rate of nterest: 'l'

amount paid by them at t e pres{rib

tee intetnd to withdraw fro the proje

t paid by him in respect

as provided under rule 1

f the subje

rest- fProviso to section L2, section
(7) of section 191

to sec:tion 12; section 1B; d sub-
ion L9, the "interest at rate

Bank of Irtdia highest margi I cost of

e State, llank of lndia margi cost of
t in use, it shall be replaced such
ich the State |lank of tndia may x from

ttre subordinate legislatio unden th

as determined the presc ibed rdte o

rmined by the Iegislature, i reasofrabl

ard the interest, it will en ure unifor

of the State []ank of

of the rule

of lending rate Iin short,

rdingllr, the prescribed ra

' +20/o i.e.,1-O.25o/o.

India i.e.

CLR) {s o

of intbres

Page 2?, of 2
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32. The defi:nition of term 'interest,

provides that the rate of intere

promoter, in case of default, shall

promoter shall be liable to pay th

section is reproduced below:

"('za) "interest" means the ro
the allottee, as the case may be.
E.rplanation, -For the purpo.
(i) the rate of interest cha

case of default, shall be
promoter shall be liable to

(ii) the interest payable by the
date the promoter recei
date the amount or part
and the interestpayable by
the date the allottee defau
it is paid;"

33. 0n consirleration of the documen

made by both the parties regardin

the authrlrity is satisfied that th

section 1t(4)(a) of the Acr by nor

as per the agreement. By virtue

between the parties on 16.08.

apartmerrt was to be delivered wit

far as grarle period is concerned, th

above. Therefore, the due date of

34.. Keeping jn view the fact that the

from the project and is demandin

promoter in respect of the unit wi

complete or inability to give pos ion of the unit in accor

Page 23 of

allottee,

of this clause-

respondent

Complaint No. 66
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defined under section 2 )oftheA
t chargeable from the a ottee by t

e equal to the rate of inte est whilch t

case of defaul The releva

of interest payable by the oter or

ble from the allottee by the p ter, in
ual to the: rate of interest ich the
ry the ellottee, in case of defau t;

mater to the allottee shalt be
-rom 

the
the amlur;t or any ptart t till the
reof and interest thereon is tfunded,

allottee to the promoter shal be from
in poyntent to the promoter til, the date

available on record and submissio

contravention of provi si ns of the Ac

contrav

anding over possession b

clause 3L of the agreem nt exeEut

ClIz, the possession of the subje

in stipulated time i,e., by pril 20 +7.A

same is allowed for the re sons quote

1..10.2017.

llottee/complainant wish to withldra

return of the amount re ived by th

interest on failure of the promoter t

nce with th

ntron of th

the due dat

anding over possession
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duly completed by the

er section 1B[1) of the Ac

agreement for sale as me

table abr:ve is

The occupation certificate/compl tion certificate of the proj ct whdre t

terms of agreement for sale

therein, the matter is covered

35. The due date of possession as

endlessl'y for taking possession

paid a considerable amount

observed by Hon'ble Supreme

Ltd. Vs. Abhishek Khanna & Ors

on 77.01!..2021

w'ait indefinitely far possession
con they be bound to take the a

or

un(

per

unit is sltuated has still not bee obtained by the respond nt/pro!not

The authority is of the view that e allottees cannot be ex t0w

e

r.

ir

s

S

c:ivil appeal no. 57BS of 19, decid

",... T'he occupation certificate is not available even as on da which
clearly amounts ta deficiency

f the allotted unit and for

wards the sale consider

rt of India in lreo Grace

service. The allottees cannot b

of the apartments allotted to

hich tre h

tion and

ealtech

mode to
gm, nor,

artments in Phqse 1 of the pro.

37. Further, the FIon'ble Suprerne urt of India in the case of Newt

PromoteYs and Developers

(supra) reiterated in case of M/
Vs Union of India & others SL (Civil) No. 73005 of 202 decided

1,2.05.2022. observed as under:

"i15. T'he unqualified right of e allottee to seek refund refer Under
Section 18(1)(a) and Section 1. (+) of the Act is not depend on any
contingencies or stipulations reof. It appears that the legislr ture has
consciously provided this right refund on demand as 0n unc itional
absolute right to the allottee, i, the promoter fails tct give
the apartment, plot or buildi within the time stipulated u
te'rms of the agreement regard
tl,e Court/Tribunal, which is

,s of unfort:seen events or stay

te Limited Vs State of '.P. and O

Sana Realtors Private Li, ited & oth

ssion of
der the
rders of
to the

Complaint No. 6

1507 of

ate specifi

of 2016.

tioned in t

n either wly not attributabl

Page 14 of

of 202n. and
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allottee/home buyer, the p
amount on demand with int
C.,' overn m ent incl u d i ng co m pen
Act with the proviso that if th
the project, he shall be enti
handing over possession at the

The promoter is responsible f,

functions under the provisions

regulations made thereunder or

under section 1I(4)(a). The pro

give posl;ession of the unit in acc

sale or duly completed by the

promoter is liable to the allotte

project, rruithout prejudice to an

amount received by hirn in respec

may be prescribed.

Accordingly, the non-complian

1l(4)[a) read with secrion 18(U

is established. As such, the compl

amount praid by them at the presc

fthe Stat: Bank of India highest

applicable as on date +Z%) as p

Real Estate fRegulation and Dev

each payment till the actual dat

trmelines provided in rule 16 of th

Directionrs of the authority

Hence, the authority hereby pa

38.

39.

40.

41,.

directions under section 37 of the ct to ensure compliance o

Page 2p of,

prescribed."
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is under an obligation to fund th!
at the rate prescribed by e Statd

tion in the manner provided nder the
'aw Jiomallottee does not wish to withd

for interest for the period of elay till

r all obligations, respon ibilities, a

of the Act of 201,6, or t e rulels a

the allottees as per ag ment for sa

oter has failed to comple

rdance with the terms of

w front th

o retudn th

withitr th

or unable

reement

ate specified therein. rdingly, t

, as, he wishes to withd

other remedy available,

of the unit with interest a such rhte

of the mandate contai in sectio

f the Act on the part of th respofde

inant is entitled to refund of the dntir
bed rate of interest i.e., 70.25%n p.

marginal cost of lending ate (NtCLR

scribed under rule 15 of he Hariyan

opment) Rules, 2017 fro the ddte o

of relund of the amoun

Haryana Rules 2017 ibid.

s this order and issues t e followin

obligation
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cast upon the promoter as per

under section 3a(fl:

i. l'he respondent/promoter i

by it from the complainant a

p.a. as prescribed under

(ltegr-rlation and Developme

payment till the actual date o

ii. A period of 90 days is give

directions given in this orde

woulcl follow.

The respondent builder is d
against the unit before full

com tlainant. If any transfer

unit, the receivable from th
clearing dues of the complain

42. 'l'his decisrion shall mutatis mutan

this order.

43. The complaints stand disposed c

placed on the case file of each mat

44. Files be consigned to registry.

(Ashok

iii.

Member
Flaryana Real Estate

M
Reg

Dated: 15.I1.2022

Iato Authorily, Gurugra

Page 2$ of 2

an)
m
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1507 of
of 202tr" and

he function entrusted e authori

directed to refund the am unt refeiv

ong with interest at the te of 10.25

Real Estale 15 of the I{aryana

t) Rules, 2017 fr-om the

refund of the deposited a

to the respondent to co ply wi(h th
and failing which legal nsequenc

rected not to create thir party righ

alization of the amount paid by th
s initiated with respect t the subjec

utilized fort property shall be first

nt-allottee.

s aprpl/ to cases mention in parf 3 o

True certified copies of t

r.

is ordfr

Y.; -(Vijay K r Goyal)
Mem r

ate of eac

ount,


