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HARER&
GURUGRAM

BEFORE THE HARYANA REAI ESTA IJ REGULATORY
AUTHORITY, GURUG M

Complainant

Respondent

EX.PARTE ORDER

The present complaint has been filed under n 31 of the Real
Estate [Regulation and DevelopmentJ Act, 201

read with rule 28 of the Haryana Real Esta

Development) Rules, ZO|T fin short, th

l.in short, the Act)

wffi
rrqiq qri

(Regulation and

Rules) by rhe

ng refund of
complainant/allottees named above
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Jitender Chugh

I{,1,,111:g:"rnd Ftoor, Easr Uttam Nagar, NernrDelhi 110059
Complainant

M/s Earth Infrastructures Limited
R/o:B- 100, Second FIoor, Naraina Industrial
Area, phase j. Dethi South W"d ;;ili ;ioz;j Respondent

Dr. K.K. Khandelwal

Shri Vijay Kumar Goyal

APPEARANCE:





A.

2.

ffiIARERA
ffi eunuennrrrr

Rs.60,92, 030 / _ deposited for
project known as ,,Earth 

Co;
total sale consideration of Rs.,

respondent-builders for violi
L1,(4) of the Real Estate (Regt
Before taking up the case of tt
the following details is must, a

Unit and project related deta
The particulars of project, uniii
by the complainants, date of prr
delay period, if any, have beei

booking

lia " secto

78,72,1,05

ation of c

tlation anr

re complai

nd which r

rils

osed har

detailed

Coi rlrlaint No.744 of 2078

rfa

'-L7

'- be

bligr

De'

ranl

rea

Iera

dinl

int

esidential floor in the

| , Gurugram against

;ides taxes against the

tions under sections

e,lopment) Act 201,6 .

;, the reproduction of
; under.

!ion, the amount paid

iover the possession,

rr: following tabular

_-_-

form:

S. No. IJ^^ r^
Inform ion

1,. rro;ect name and locatior " Earth cc
gurugran

iia'
Har

'es

ip.

t;ector -
ilna.

1.1.2,

2.
10.318 ac

3.
cj ect

I

Residenti:

Un-rRegis,
4. lJ'l'CP license no.-=__

License valid upi;.-----
ere(

I
IicenseName of th

5. RERA.egGte.ed/*
registered
H

,r LU

r r.'ur\r\ regtstration no._-
xegrstration valid u., t.,

6. Unit no.

Size of unit

All^+-^- , r

503, 5th flo, r, tt u,er/block_G.

7.
1835 sq.ft.

B. uLruenf letter 05.1.0.201.2

9. uare or execution of
buyer's agreement 19.09.201.2
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ERA

Cor prlaint No.7 44 of 2

10. T ltal sale consideration Rs.78,72,1.01

[as per alleg
/-

by the complainant.)
L1,. T

Cr

rtal amount paid by the
rmplainants

Rs.60,92,03(

(as per alleg
/-

by the complainant.)

1'2. I P ssession clause

J
c

F

(

a

ll.schedul
the said ap
The companl
estimates a,

exceptions
aonstruction
qpartment r

plus
exect

to

ned in
on the

t
a

76.failur to ,

the company
lf for any re
:lauses 74, L

:ompany is un
ihe possession
:he allottee
nonths plus tl
iom the dt
tgreement or
rcriod
as per page
rgreementJ.

)s for possession (
rrtment
based on its present plar,
rd subject to ail jus

shall endeavou
tf the said building / sai,
,it'hin a period of Jr
grace period from thr
rti'on of this agreemen
:h,all be delay or failurr
atieure but not limited tt
aned in clause 14 and 1!

ller.of allottee to pay ir
iers'and dues / paymentt
tt\is,- agreement or an)
pttit.of allottee to abide
ttl : ionditions of this

leliver Possession by
remedy to allottee
,J}ns than those of in
i and clause S0 , the
tble to or fails to deliver
tJ'the said agreement to
vithin thirry sx G6)
e said of six (6) months
te' execution of the
tuithin any extended

; -LB-19 of

ment date. )

rf

l.s

;t
r
d

6

e

13. Due
poSr

date of delivery of
ession

L9.03.2016
(as per the ag

L4. Occ rpation certificate Not obtained
15. Offe : ofpossession Not offered
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4.

5.

Facts of

That the

Unit No.

project

Haryana.

That as

possessio

complaina

That there

of the afr

agreement

That it evi

the above-

and fabri

various la

may be am

That in an

complaina

paid amou

Relief so

The compla

i. Direct

The author

21,.01.201,9

7.

C.

B.

9.

GUR

TRA

complaint: -

mplainant had booked a residen I apartment bearing
3, sth floor , tower / block _ G und floor under the
e "Earth Copia" situated at S r 1,!2 of Gurugram,
t the Complainant has been ided with the Buyers

dated 19.09.201.2.

r aforesaid agreement,

Agreemen

per an

case, the promoter

so far and hence the r

of the aforesaid space

t by March 201,6 .

as been more

ter stated that the

to thedelivered

del Ly and the possession

the parties in the

intentions behind

t cheating fraud

contravened the

I Code, 1860 as

possession to the

ng refund of the

t by the complainants: -

nants has sought following reliefs

Respondent to return the amo nt along with @240/o

ty issued a notice dated 29.1.2. 18, 1,1.01.201,9 &

t by speed post and

plaint No.744 of 201,8

the complaint to the responde
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10.

delivery

notice th

period. A

Copies of

can be d

submissio

Iurisd

it has terri

the presen

D.I Terri

As per noti

by Town

jurisdiction

Gurugram

present cas

area of Gu

territorialj

D.

11.

D. II Su matter jurisdiction
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ERA
GUR RAM

also on th given email address at . The
ports have been placed in the le. Despite service of
ugh email, the respondent prefr neither to put in

appearan nor file reply to the complaint

rdingly, the authority is left with
decide the mplaint ex-parte against the

record. Th

made.

tion no. 1

r, the project in question is situa

gram district. Therefore, this aut

risdiction to deal with the presen

within the stipulated

no other option but to

pondent.

Hence, the complaint

uted documents and

of complaint on

ity observes that

on to adjudicate

1,4.1,2.201,7 issued

t, Haryana, the

latory Authority,

Il purposes. In the

within the planning

ority has completed

complaint.

the relevant documents have be filed and placed on
ir authenticity is not in dispute.

ded on the basis of these undis

The plea o

ground ofj

plaint No.744 of 2018





HARERA
GUl?UGl?AM

Section 1,r(4)(al of the Act, zoh6 provides that the promoter shail
be responsible to the ailottee as per agreement for sare. Section
11(4)[aJ is reproduced as hereunder:

Section 11(a)(a)

"Be responsibre. for ail obrigations, responsibilities and functionsunder the provisions of thisTct or the iures and regurations madethereunder or.to 
.the arl0ttees as per the agreemrrr l0, s,le, or to theassociation of ailottees, as the case may ie, tilr theLonveyance of ailthe apartments, prots or buildings, as the case may be, to the ailottees,or the common areas to the osslociqtion oy arto,tties-or the competentauthority, as the case mey be,,. 

-t -"'evvvvo vt

Section 34-Functions of the Authority:

34(fl of the Act provides to ensure comprionce of the obrigations castupon the promoters, the ailottees and the reai estate agents underthis Act and the rules and regulation, 
^;;r;;;r*rarr.

So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the compraint regarding non_
compliance of obligations by the promoter reaving aside
compensation which is to be decided by the adjudicating officer if
pursued by the complainants at a later stage.

Findings regarding rerief sought by the comprainant:
Direct the respondents to refund the amount deposited by the
complainants along with interest rate of 24o/o p.a.
Keeping in view the fact that the ailottee comprainant wishes to
withdraw from the project and demanding return of the amount
received by the promoter in respect of the unit with interest on
failure of the promoter to comprete or inability to give possession
of the unit in accordance with the terms of agreement for sale or
duly completed by the date specified therein. The matter is covered

wffi
sill3 qrii

E.

E.1

1,2.
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ffi- GURUGRAM

under section 1Bt1) of the Act of 2o1,6.The due date of possession
as per agreement for sale as mentioned in the table above is
1'9'03'201 6 The occupati on certificate/compl etion certifi cate of the
project where the unit is situated has still not been obtained by the
respondent-promoter. The authoriry is of the view that the allottee
cannot be expected to wait endressly for taking possession of the
allotted unit and for which he has paid a considerabre amount
towards the sare consideration and as observed by Hon,ble
supreme court of India in Ireo Grace Reartech pvt. Ltd. vs. Abhishek
Khanna & ors., civir appeal no.'5785 of zal,g decided on 11.01. 2o2r

".'. The occupation certificate is not avairabre even as on date,which crearry amounts to deficiency of service. The ailotteescannot be made to wait indefinitery for possession of theapartments ailotted to them, nor can they be bound to take theapartments in phase L of the project..,,
13' Further in the judgement of the Hon'ble supreme court of India in

the cases of Newtech promoters and Deveropers private Limited vs
state of U.p. and ors. [supral reiterated in case of M/s sana Reartors
Private Limited & orher vs Union of India & others slp (civilJ No.
13005 of 2020 decided on 12.05. 2022.it was observed

25. The unquarified right of the ailottee to seek refund referredunder Section 1s(1)(a) and section lgft) of the Act is not
dependent on any contingencies or stipurations thereof. It appearsthat the regisrature has consciousry provided this right of refund
on demand as an unconditionar absorute right to the ailottee, if thepromoterfairs to give possession of the apartment, prot or buirdingwithin the time stipurated under the terms of the agreement
regardless of unforeseen events or stay orders of thecourt/Tribunar, which is in either way not attributabre to theallottee/home buyer, the promoter is under an obligation to
refund the amount on demand with interest at the rate prescribed
by the state Government incruding compensation in the monner
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15.

ffiffi
q{}q quii

201,6. The authority hereby directs

amount received by him i.e., Rs.60,9,

rate of 10 o/o (the State Bank of Inr

lending rate (MCLR) applic

under rule 15 of the Haryana Real

DevelopmentJ Rules,20LT from the date

actual date of refund of the amount within th

in rule 1.6 of the Haryana Rules 2017 ibid.

ERA

under the Act with the proviso if the allottee does
to withdraw from the project, he be entitled for

for the period of delay till handing possession at the
The promoter is responsible all obligations,

bilities, and functions under the of the Act of
2076, or the rules and regulations made or to the
allottee as per agreement for sale under 11(4) (a). rhe

hasfailed to complete or unable to possession ofthe
unit in accordance with the terms of agree for sale or duly
completed by the date specified therein. A ', the promoter
is liable to the allottee, as the allottee wishes to

vailable, to return
it with interest at

edy available to the

llottee may file an

the adjudicating

on 3L(1) of rhe Act of

r to return the

th interest at the

t marginal cost of

+2o/o) as prescribed

IRegulation and

payment till the

plaint No.744 of 2078

pror

not
intet

rate

project, without prejudice to any other remedy
the amount received by him in respect of the u

such rate as may be prescribed.
1,4. This is without prejudice to any other re

allottee including compens

Directions of the Authority:
Hence, the authority hereby

following directions under

o1

r timelines provided

passes this o

section 37 of

er and issues the

to ensurethe Act

Page 8 of 9





ffi
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1,6.

17.

a

ii. A

Complaint

File be con

v.t-
(Vijay

complian

entrusted

i. The

a

com

pre

(

each

with

M

Harya

ERA

:e of obrigations casted upon the as per the functions
to the authority under section 34(fl: _

respondents/ pronroters are directed to refund the
rnt of Rs. 60,92,030 /_ received by them from the
ainants along with interest at the rate of 1,Oo/op.a. as
ibed under rule 15 of the Haryana Real Estate

rlation and Deveropment) Rures 2or7 from the date of
payment ti, the actuar date of refund of the deposited
nt.

iod of 90 days is given to the respondents to comply
he directions sirron in rLi^ ^--r -vvLrv'Ir'\) Srve'rn rnrs order and fairing which legar
uences would follow.

Khandelwal)

ate Regulatory Aut
Date: ZS.OB.ZOZT

airman

Gurugram
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