HARERA

D GURUGRAM Complaint no.2101 of 2021
BEFORE THE HARYANA REAL ESTATE REGU LATORY
AUTHORITY, GURUGRAM
' Complaint no. : 2101 0f 2021
Date of filing complaint: | 27.04.2021
First date of hearing: 09.07.2021
| Date of decision _: 07.09,2022 |
1. Mr. Ashok Sur
2. Mrs, Shuchi Sur
Both R/o: -C/o Northern Refrigeration lai
company,32, Hazratgan], Lu::kﬁ,t}W—EZEﬂﬂl Comp .
_;-.ru
M/s Mascot Euiidcqrn EvLLtﬂ ~1
(Hometown Fmpertms Private Limited) ~
Regd. office: 294/1, Vishwakarma Colamny,
Opposite Lal t{uaﬂ. New Delhi-110044 1 Respondent
EDE_AM: _ >
Shri Vijay Kumar Goyal &) Member
' Shri Ashok Sangwan ) Member
Shri Sanjeev Kumar Arora Member
APPEARANCE:
| Shri Sukhbir Yadav (Advocate) . | Complainants
Shri Gulshan Kumar and ﬂﬂhul_hharﬂxﬁj I Respondent
(Advocates]
ORDER

The present complaint has been fil ed by the complainants/allottees
in Form CRA under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in

short, the Rules) for violation of section 11(4](a) of the Act wherein
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it is inter alia prescribed that the promoter shall be responsible for
all obligations, responsibilities and functions to the allottee as per

the agreement for sale executed inter-se them.

Unit and Project related details:

The particulars of the project, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over
the possession delay period, if any, have been detailed in the

following tabular form: & 'L','
S.No.| Heads b
1. | Name and location uf. & | “Oodles skywalk”, Sector 83, Village
project ~ 'Eﬂﬁj‘ﬂuq:g@m
. | Mature of the project = Ehﬂﬁner&a]':mqplex
3. Project area 3.0346 al:rEH ~
4. | DTCP License- " {08 of2013 qm;ﬁﬂa 03.2013 valid
up to 04,03 2017
5. | Name of theligensee Dharam Singh
6. | RERA registered/ not Registered
registered e vld-tnmgﬂ#nfzﬂ‘l.? dated
113102017 valid up to
131:12.2019
7. | Date of allotment '8 ) g
8. Date of execution. of 20042017 =
builder buyer’s | [Annexure Flat page no. 19 of the
agreement rulgﬂai’ntl
9, | Date of commencement of | 21.03.2014
construction  of  the | [Annexure P2 at page no. 48 of the
project | complaint]
10. | Unitne. F-115, first floor
[Annexure P1 at page no. 22 of the
complaint]
11. | Super area 293 sq. o
[Annexure P1 at page no, 22 of the
complaint]
12. | Payment plan Construction linked payment |:ul;m_I
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22

[Page 43 of the complaint]

15,

Total consideration

Rs.32.06,885/-
[Page 22 of the complaint]

14.

Total amount paid by the
complainants

Rs.30,16,045/-
[As per annexure P3 at page no.49
of the complaint]

15.

Possession clause

-

-0

&

from - th

ety

AT a-fﬁdnfina:: o

38.
The "Company” will, based on i
present plans and estimates
contemplates to offer possession o
said unit to the Allottee(s) within 3
nths of signing  of
sgement or within 36 months
the date of start o
on of the said Buildin
later with a gra
ths, subject to force
or Governmenta
the completion o
‘the | said B l?g is delayed by
reason of slowsdown, strike or due tc
a dispute with the construction

agency. afng;tn}'ed by the "Company’ i

nfﬂ

edre ¢

Jeck out H‘l,'u departmental delay o

- 1i¢hrﬂrui,mﬂnrinn or by reason of wa
“tor enemy action or terrorist ar:t:m{

b 'huﬂﬁa}tﬁqpkrt;r any act of God o

\any urlwrﬁeaﬁuﬁ he:.mnd the contro
of the ® any", the "Company'
shall h;;-.eep ed to extension of ﬁmﬂ
for deh'.rer_lf of possession of the sai

premises. (emphasis supplied)

Il'l

16.

Due date of delivery of
possession

20.10.2020

[Calculated from the date of
agreement i.e. 20.04.2017 + 6
months grace period is allowed
(extension as per Harera
notification no. 9/3-2020
HARERA/GGM (Admn) dated
26.05.2020, due to Covid-19

puthreak for projects having its due
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date of completion on or after
- | 25.03.2020.
17. | Offer of possession Mot offered i
18. | Occupation certificate Not obtained
19. | Delay in delivery of 1 ye?r 10 months 18 days
possession till the date of

| decision i.e. 07.09.2022

Facts of the complaint
That, believing on representation and assurance of respondent, the
cumplainanm Ashok Sur &5 huc}ﬂLSqr booked one shop bearing no.

- 115 on first floor, admeasuri

_ 13 5q. ft. and issued one cheque
of Rs. 5,14,215/- on 09.07. Eﬂiﬂm&wking amount and signed a
pre-printed application fﬁrﬁ:{q}v};ﬂ:@’p.yg!_pumhased under the

construction linked planfor a sale considération of Rs. 32,06,885/-

That after a long follow-up on 20.04:2017, a pﬁa— ﬁ;inl:er.l. unilateral,
arbitrary shop buyer agreement /buyer’s agﬁe&hfent was executed
inter-se the respondent and the mn@lath&nmﬁﬁcurdmg to clause
38 of the shop buyer agreement, thE tﬂﬁp’undent has to give
possession of the said shnp.yﬁt}dtfﬂ'ﬁ__[ﬂﬂrty six) months from the
date of receipt of all approvals or signing ef this agreement,
whichever is later. It is germane .-t[-;ar the ‘construction was
commenced on 21032014 (start of excavation) and the
complainant requested several times to the respondent for the
execution of BBA, but the builder delayed the execution of BBA,
hence, the due date of possession was 21.03.2017. Itis pertinent to
mention here that the builder keeps raised the demand without the
execution of BBA.
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That the complainants kept paying the demands raised by the
respondent but when the builder delayed the execution of BBA, the
complainants stopped making payment for some time.

That on 18.04.2019, the respondent raised a demand of Rs.
11,49,193/- as per the statement of account dated 04.11.2019,
issued by the respondent, the complainants have paid Rs.
30,16,045/- i.e.,, more than 91% of total sale consideration.

That, since 2017 the Eumpiainmiﬁaaré*regulaﬂ}r visiting the office
of the respondent, as well ﬁ‘é*ﬂﬁv&ﬁnstrutﬁnn site, and making
efforts to get possession E}E‘Ehﬂ- a}{qptgd shopbut all in vain. Despite
several visits and requests by mm:;;.plaﬁa‘uﬁ}phe respondent did
not give possessian.of the shop. The complainants have never been
able to understand/know the actual state of mnFtrucHun. Though
the towers seem to be built up, but there was no P rogress observed
on finishing and landscaping work and aﬂ:u:ﬂn‘és for a long time.

That the main grievance of I‘.'!'IB complainants in the present
complaint is that despite the qu‘?pg_ainagt%.pa% more than 91% of
the actual cost of the'shop and ready and willing to pay the
remaining amount (justified) (if any), thie réspondent party has
failed to deliver the possession of shop on promised time and till
date project is without amenities. Moreover, it was promised by the
respondent party at the time of receiving payment for the shop that
the possession of a fully constructed shop and the developed

project shall be handed over to the complainants as soon as

construction completes.
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C. Relief sought by the complainants:

9.

D. Reply by the respondent: » A

10.

The complainants have sought following relief:

(a) To get possession of the fully developed/constructed shop

with all amenities within 6 months of the filing of this complaint.

(b] To get the delayed possession interest @ prescribed rate

from the due date of possession till the actual date of possession

(complete in all respect with all amenities after obtaining the 0C).

.

(c) To get an order in herﬁj’mﬁ@hy directing the respondent

party to provide area calculation (carpetarea, loading, and super

area). LR NG

(d) The complainants are entitled to get aﬁﬁrﬂ;er in their favour
to refrain the respondent from giving effect to unfair clauses

unilaterally incorporated in the Shop Buyer Agreement.
ey

The respondent has taken grounds fnr-feiﬁtiun of complaint on the
ground of jurisdiction along with. r%ply; The respondent has
contested the complaint on the f%i]l{jf'xﬁgﬁ g?dl‘.l nds: -

The complainants booked one shop bearing no.F+115 on first floor
admeasuring 293 sq. ftt  since the complainant - Mr. Ashok sur
was himself a broker, he wanted to purchase this commercial shop
for commercial benefits. In fact, after seeing the commercial
viability and the profits attached with such commercial unit/shop,
he himself paid the booking amount and had taken back the

“commission” on the said Unit from the respondent.
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The respondent submitted that despite exercising diligence and
continuous pursuance of project to be completed, project of
answering Respondent is near for successfyl completion, however,

due to following reasons, there existed some delay, which reasons

are as follows: -

a. On 19.02.2013 the office of the executive engineer, Huda Division
No. Il, Gurugram had issued instruction to all developers to lift
tertiary treated effluent for Wm!un purpose for sewage
treatment plant, Behrampur.’ ﬂqﬁr@ﬂm instruction, the company
faced the problem of waferﬁupﬁgtﬁ;; aperiod of 6 months.

b. Time and again various urdem ﬁ'a_.giﬁé‘d*-;b}r;_me NGT staying the
construction. |

¢. Orders passed Hon'ble High Court ﬂE-Pu'njaheaﬁﬂéiaryana wherein
the Hon'ble Courthas restricted use of groundwater in construction
activity and directed use of only treated water from available
seaweed treatment plants. HoWever  there was no sewage
treatment plant available whichled to scarcity of water and further
delayed the project; _

d. Evidently there was lot of .&elay on .‘pa:t_'nf gu.nf&r'nment agencies in
providing relevant permissions, licenses approvals and sanctions
for project which resulted in inadvertent delay in the project which
constitute a force majeure condition, as delay caused in these
permissions cannot be attributed to respondent, for very reason
that respondent, for very reason that respondent has been very
prompt in making applications and replying to objections if any

raised for obtaining such permissions.

Page 7 of 26



12,

I

i HARERA
e GUEUGR&M F Complaint no.2101 of 2021

It was not only op account of following reasons among others as
stated above that the Project got delayed and Proposed possession
timelines could not he completed in addition to above there were
several others reasons also a5 stated below for delay in the project:

- The sudden surge requirement of labour and then sudden removal

has created a vacuum for labour in NCR region, That the projects of
not only the respondent byt also of all the other developers have
been suffering due to such shortage of labour and has resulted in
delays in the project's beyon iﬂ@%’tml of any of the developers,

M

Moreover due to actiye implementation of social schemes [jke
National Rura Emplnymenj: Ew@ﬁqm Jawaharlal Nehry
National Urban Renewal Miaﬂ:a-n. ﬂTE};E wag also more employment
available for labougs at their hometown de's;pi;q the fact that the
NCR region was itself facing a huge dfnmni-fqr-l_;!hc:—ur to complete
the projects, ' .

lii. Even today in current scenario 'n-.rhere-'-lg‘mﬂmerahle projects are

under construction all the developers in the NCR region are
suffering from the aﬁemﬁﬂEﬂE'_uf:_lﬂl;qfﬁEffshﬁ&pge on which the
whole construction industry so i;irgely de;.rei]dsljand on which the
Respondent haye Ro-control whatspever,

iv.The Ministry of environment and Forest and the Ministry of mines

had imposed certain restrictions which resulted in 3 drastic
reduction in the availability of bricks and availability of Sand which
Is the most basic ingredient of construction activity, The said
ministries had barred excavation of topsoil for manufacture of
bricks and further directed that no more manufacturing of bricks
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be done within a radius of 50 km from coal and lignite based
thermal power plants without mixing 25% of ash with soil,

Shortage of bricks in region has been continuing ever since and the
Respondent had to wait many months after placing order with
concerned manufacturer who in fact also could not deliver on time

resulting in a huge delay in project.

viln addition the current Govt. has on 08.11.2016 declared

vil.

demonetization which severely impaﬂed the operations and
project execution on the mteqa;ﬁ-b{@uurers in absence of having
bank accounts were only being pm&;-ria cash by the sub-contractors
of the company and on-the di‘daj‘a.ﬁmmf the demonetization, there
was a huge chaos which Ensﬁ‘é’d'hahﬁ"“resulhaﬁém the labourers not
accepting demonetized currency aﬁer'ﬂemnhél_ﬁaﬂﬂn.

In July 2017 the Gavt. of India further introduced a new regime of
taxation Page 20 of 26 Complaint No. 1069,0f2018 under the Goods
and Service Tax which further created chaosa ﬁd confusion owning
to lack of clarity in its imp’fmnaﬁ;aﬁ;nﬁi E'v.er since July 2017 since
all the materials required for theprojectof the Gompany were to be
taxed under the new regime it was an uphill task of the vendors of
building material along with all other necessary materials required
for construction of the project wherein the auditors and CA's across
the country were advising everyone to wait for clarities to be issued
on various unclear subjects of this new regime of taxation which
further resulted in delays of procurement of materials required for

the completion of the project.
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Vili. That it is further submitted that there was 3 delay in the project

13

also on account of violations of the terms of the agreement by
several allottees and because of the recession in the market most
the allottees haye defaulted in making timely payments and this
accounted to shortage of money for the project which in turn also
delayed the project,

ix.The respondent submitted that there was a stay on construction in

furtherance to the direction ‘passed- by the Hon'ble NGT. In
furtherance of the ahnve-mﬂg@_t@ﬂ;prder passed by the Hon'ble
NGT, the construction Eﬂﬁﬁtif;ﬂl‘;l%ih;ﬁ{'ﬂjﬁﬂt site was also delayed
for several other reasons aﬂtﬂtﬁd’iﬂﬂfm afaresaid paragraphs and
which were clearly prescribed under the agreement.

The true facts ‘are that on Ever_r,r actﬁf@ whenever, the
respondents sent the SBA on the address of the complainant, he
shifted to somewhere else. Thereafter, complainant specifically
stated to the respondents that they sheuld not send the original
SBA by post or courier to his-address asthere js threat of misplace
of original SBA and requested tha respondent that he himself would
come to the office of the respondent and weiild then after reaching
each and every term would sign it there, The present SBA was also
executed / signed by the co mplainants at the office of the
respondent only, Both the co mplainants read each and every clause
and terms and conditions of space buyer agreement, price list and
understood the total sale consideration, including "other charges"”
to be levied on the same,

Page 10 of 26




HARERA
== GURUGW Complaint n0.2101 of 2021

14. Clause 36 (a) only talks about the applying of occupation
certificate in respect of the project not later than 36 months,
whereas the “possession” clause is 38 of the 5BA, wherein it is
clearly stipulated that the company will, based on its present plans
and estimates, contemplates to offer possession of the said unit to
the allottee within 36 months of signin g of this agreement or within
36 months from the date of start of construction of the said
Building, whicheveris later with. &ﬁi:u period of 3 months, subject
to force majeure events or Gmg‘fmmnpt action/inaction. Moreover,
it is Further wrong to say an;l., vehemrmtl}r denied that the
construction was commenced on 21.3:2014 and the complainant
requested several times to mé'réépﬂn&ent.:ﬁafﬁ:‘% execution of BBA,
but the builder delayed the execution of BBA, Kerice the due date of
possession was 21.3.2017. In this rega ;;u.f_I.:'fIt is respectfully
submitted before this Hon'ble Authority that as admittedly in the
present case, the exemﬁﬂn.ﬁﬁﬂmﬁﬂwﬁqﬁ:ﬁaﬁpenm on 20.4.2017,
the due date of possessiot -shall be-aftér 36 months + 3 months
grace period and the period of lockdown prevailed in the Country
due to COVID-19 and due to NGT order for stopping of construction
work for 2 months every year, all these period has to be excluded
and then the actual date of possession would be given. In the
present case from the date of 20.4.2017, if we count 39 months, the
period is coming 20.7.2020 for due date of possession and in that
period / date 20.7.2020, the period of lockdown and NGT orders
period i.e. grace period of more than one year would be added and
thus if the period of grace and lockdown, if be added the period of
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was returned with the Wﬁdent with remarks that the
tomplainants were not foy ncﬁﬁ%ﬁddmss Biven. Thereafter, a¢
per the request of the complainant, the Qriginal SBA was kept at the
office of the respondent, Whéﬁéﬁﬁﬁﬁf*ﬁﬁﬁﬂmplainants visited
personally and aftg::éeading Each and evegét-:';'_venam and other
terms and conditipns of the agl'-Eapi&ﬁt. both .ﬂi_gqumpiajnants then
signed and executed the 5BA with I‘he Tespondent, The
complainants themseives visited the office /of respondent on

19.9.2018 and collectaq the original SBa,

going on. The project is at the final stage of completion of other
amenities and the possession of the said shop would be sg on given

to the complainanes,
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The complainants have been wilful defaulters from the beginning
and not paying the instalments as per the payment plan opted by
them. Itis a well settled part that respondents are the builders and

they need timely payments from its customers for successful

completion of the project.

Copies of all the relevant documents have been filed and placed on
record. Their authenticity is not in dispute. Hence, the complaint
can be decided on the hasl&_uﬁ;%ﬁ;undisputed documents and
submission made by the pames; 1

E. Jurisdiction of the authority:

The plea of the respondent Eégardih'g rﬂf-emﬁ? of complaint on
ground of jurisdiction stands rejected. The authority observes that
it has territorial as well as subject matter jurisdiction to adjudicate
the present complaint for the reasons given below.

E.1 Territorial jurisdiction

As per notification ne. 1 ,ﬂ_EE.f.?ﬂi?-EITEP dated 14.12.2017 issued
by Town and Country Planning Eiepa rtment, the jurisdiction of Real
Estate Regulatory Authority, Gurugram:shall be entire Gurugram
District for all purpose with offices situa-:tt:"d. in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram district. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.

E. 11 Subject matter jurisdiction

Page 13 of 26



20.

' HARERA
- - GURUGMM Complaint no.2101 of 2021

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section
11(4){a] is reproduced as hereunder:

Section 11(4){a)

Be responsible for all obligations, responsibilities and functions under
the provisions of this Act or the rules and regulations made
thereunder or to the aliottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as'the case may be, to the allottees,

or the common areas to the, ﬂ;&uftg;lﬂn af allottees or the competent
authority, as the case may bé;

Section 34-Functions of Hleﬁut i

34(f) of the Act provides’ tmﬂt#ﬂl‘lmpﬂaim of the obligations
cast upon the prompters, the allottees and the, real estate agents
under this Act and the rules and rbgtlﬁtlnns'mh‘ﬁ; 1her~Eundﬂr

5o, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the u:_ﬂmpi.a_lint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if

pursued by the complainants at a later stage.

F. Findings on the nhrecﬂuns !aiﬂ'ﬂil’l!? then-spundeut

F.I. Objection regarl:ﬂng entitlement of DPC on ground of
complainants being investors.

The respondent is contending that the complainants have invested
in the unit in question for commercial gains, i.e to earn income by
way of rent and/ resale of the property at an appreciated value and
to earn premium thereon. Since the investment has been made for

commercial purpose therefore the complainants are not consumers
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but are investors, therefore, they are not entitled to the protection
of the Act and thereby not entitled to file the complaint under
section 31 of the Act. The respondent also submitted that the
preamble of the Act states that the Act is enacted to protect the
interest of consumers of the real estate sector. The authority
observes that the respondent is correct in stating that the Act is
enacted to protect the interest of consumers of the real estate
sector. It is settled principle 'ﬁﬁfiﬁ:_i:ﬁ‘j;mtaﬁnn that preamble |s an
introduction of a statute and states main aims & objects of enacting
a statute but at the same time, pﬁ:qfﬁlﬂi?c;innut be used to defeat
the enacting prmrisiﬁ_n;;‘:dfi&éjﬁéf?}ﬁt{tﬂtjhﬁ@m, it is pertinent to
note that any aggrieved person can file a E’g;i‘tp!aint against the
promoter if it contravenes or violates any piﬂﬁ;ﬁnns of the Act or
rules or regulations made thereunder. Eiim_ri careful perusal of all
the terms and conditions of the a;hammiqr?@e’;‘s agreement, it is
revealed that the cumpiam&mmaﬁ_@ﬁff,ﬁd paid total price of
Rs. 30,16,045/- to I.:he". ]a'n'qni';ﬁfef ;‘ﬁ':-i;rards purchase of an
apartment in the project of the promoter. At this stage, it is
important to stress upon the definition of term allottee under the
Act, the same is reproduced below for réady reference:

“2(d] “allottee” in relation to o real escate project means the
person to whom a plot, apartment or building, as the case
may be, has been allotted, sold (whether as freehold or
leasehold) or otherwise transferred by the promater, and
includes the person who subsequently acquires the said
allotment through sale, transfer or otherwise but does not
include a person to whom such plot, apartment or
building, as the case may be, (s given an rent:"
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In view of above-mentioned definition of "allottee” as well as all the
terms and conditions of the apartment buyer's agreement executed
between promoter and complainants, it is crystal clear that the
complainant is an allottee(s) as the subject unit was allotted to her
by the promoter. The concept of investor is not defined or referred
in the Act. As per the definition given under section 2 of the Act,
there will be “promoter” and “allottee” and there cannot be a party
having a status of "inve.gtnn"_,.i' The Maharashtra Real Estate
Appellate Tribunal in its ardﬂrﬂgfpd 29.01.2019 in appeal no.
0006000000010557 titled aﬁ- Wg Erﬁshu Sangam Developers
Pvt. Ltd, Vs, Sﬂﬂﬂgﬂ;ﬁ Lﬂ'ﬂﬁfgﬁ'}mlm anr. has also held
that the concept of investor is not defined. or referred in the Act.
Thus, the contention of promoter that the allottee being an investor
is not entitled to protection of this Act also stands rejected.

-

The respondent has alleged that the complainants having breached
the terms and conditions of the agreement and contract by
defaulting in making timely payments, flﬁther the above-
mentioned contention is supported by the builder buyer agreement
executed between both the parties. Clause 24 provides that timely
payments of the installments and other charges as stated in the

schedule of payment is essence of the agreement.

But the respondent cannot take advantage of this objection of
timely payments being himself at wrong firstly by still not obtaining

the occupation certificate and offering the possession of the unit
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despite being delay of more than 1.5 years and the complainants
have already paid more than 90% of the total sale consideration till
date. Therefore, the respondent itself failed to complete its
contractual and statutory obligations. Moreover, there is no
document on file to support the contentions of the respondent

regarding delay in timely payments.

G. Findings regarding relief sought by the complainants:

G.1 Direct the respondent 'I':_u-r,jggt the delayed possession
interest @prescribed rate from the due date of possession till
the actual date of possession.

Ti

Admissibility of delay possession chargei:

In the present complaint, the complainants intend to continue with
the project and is-seeking delay, possession gl.:i@‘ges as provided
under the provisa to section 18(1) of the Act: Sec. 18(1) proviso
reads as under: o/

Section 18: - Return of amount and compensation

If the promoter foils to compigte or is unub!gmgrue possession of an

:Jpartmenﬁ plat ar building, -

Provided that where an allottee does nat intend to withdraw from
the project, he shall be poid. by the promoter, interest for every
manth of delay, till the handing over of the possession, at such rate
as may be prescribed

At the putset, it is relevant to comment on the preset possession
clause of the agreement wherein the possession has been subjected
to all kinds of terms and conditions of this agreement and the

complainants not being in default under any provisions of this
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agreement and compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of this
clause and incorporation of such conditions are not only vague and
uncertain but so heavily loaded in favor of the promoter and against
the allottee(s) that even formalities and documentations etc, as
prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottee(s) and the commitment date

for handing over possession loses its meaning,

The buyer's agreement is a m@ga] document which should
ensure that the rights anﬂﬁahi_]}ﬂp:ﬁrg.f boethbuilder(s)/promoter(s)
and buyer(s]/allottes(s) ﬁrepmtéctgﬂwcam[fd]y The apartment
buyer's agreement lays dﬂWI;; “ﬂ'le tlnlarrnE that _,.g;_wern the sale of
different kinds of -properties like residentials, commercials etc.
between the buyer and builder. It is in the interest of both the
parties to have a wﬂl-q:lm&ed-_apimnenﬁh'uye#é agreement which
would thereby protect.the rights uf’hﬂtah-ji:he' builder and buyer in
the unfortunate event of a dispute that may arise. It should be
drafted in the simple and unﬂhﬁuuﬁeiﬁngﬁge which may be
understoed by a common man with an nrd{nary educational
background. It should contain aprovision with regard to stipulated
time of delivery of possession of the apartment, plot or building, as
the case may be and the right of the buyers fallottees in case of
delay in possession of the unit. In pre-RERA period it was a general
practice among the promoters/developers to invariably draft the
terms of the apartment buyer's agreement in a manner that

benefited only the promoters/developers. It had arbitrary,
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unilateral, and unclear clauses that either blatantly favoured the

promoters/developers or gave them the benefit of doubt because

of the total absence of clarity over the matter.

The authority has gone through the possession clause of the
agreement. At the outset, it is relevant to comment on the pre-set
possession clause of the agreement wherein the possession has
been subjected to all kinds of terms and conditions of this
agreement and the complainants net being in default under any
provisions of this agreemai,&:;jqﬂ in compliance with all
provisions, formalities and d!:i;_uu.r_:ig:_maﬁ;m_‘as prescribed by the
promoter. The drafting of thlscianse ':“H.:li:l;_t.riﬂprpuraﬁun of such
conditions are not enly vague and uﬁ.certal”n -‘bg_l;lsn heavily loaded
in favour of the premoter and- against the.;_a;]_f__q;trees that even a
single default by the allottees in Fulfil l;hg' formalities and
documentations ete. as prescribed by tfﬁh-ﬂ;ﬁﬁhter may make the
possession clause irrelevant for the purpese of allottee and the
commitment date for handing over possession loses its meaning,
The incorporation of such clause in the 'aya rtment buyer's
agreement by the promoter is just to Evaﬂa.thl;. liability towards
timely delivery of subject unit and to deprive the allottees of their
right accruing after delay in possession. This is just to comment as
to how the builder has misused his dominant position and drafted
such mischievous clause in the agreement and the allottees are left

with no option but to sign on the dotted lines.

Admissibility of grace period: The respondent promoter has

proposed to handover the possession of the unit within a period of
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36 months of signing of this agreement or within 36 months from
the date of start of construction of the said building whichever is
later. In the present case, the promoter is seeking 3 months’ time as
grace period. The grace period of 6 months is allowed as per Harera
notification no. 9/3-2020 HARERA/GGM (Admn) dated
26.05.2020, due to Covid-19 outbreak for projects having its due
date of completion on or after 25.03.2020.Therefore, the due date
of possession comes out to be Zﬂ_iixzﬂiﬂ

Admissibility of delay posses on ¢ "arges at prescribed rate of

interest: The cumplamants arg‘ seelunqg delay possession charges
however, proviso tosection IB 'pii'-nvid:i.'s tha#where an allottee does
not intend to wil:hdrﬂw from Lhe project, he: shall be paid, by the
promoter, interest forevery manth of delay, till the handing over of
possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules. Rule' 15 has been reproduced

as under:

Rule 15. Prescribed rate uf interest- to section 12,

section 18 an&s Semnn ,ﬁf_} &ﬁ: :1’% {7) of section
19]

(1)  Forthe purpese q,l" provise-to .;er:tmn 42; section 18;

and sub-sections (4} and (7} of section 19, the

“interest at the rate prescribed” shall be the State

Bank of India highest marginal cost of lending rate
+2 %
Provided that in case the State Bank of India marginal cast
of lending rate (MCLR) is not in use, it shall be replaced by
such benchmark lending rates which the State Bank of India
may fix from time to time for lending to the general public.
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The legislature in its wisdom in the subordinate legislation under

the provision of rule 15 of the rules, has determined the prescribed
rate of interest. The rate of interest so determined by the
legislature, is reasonable and if the said rule is followed to award

the interest, it will ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India ie.,
https:/ /sbi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date i.e., 07.09.2022 is' @Mﬂ@rﬂtng]y the prescribed rate

of interest will be marginal cﬁﬁggfgg@mg rate +2% i.e., 10%.

The definition of term--'intﬂﬁs:’!_--aa ﬂt_aﬁnu:& under section 2(za) of

the Act provides tﬁ&t' the ratﬂl" ﬂfﬁﬂtérﬁ‘i:h&rgeahlﬂ from the
allottee by the pmmumr in case ﬂl'default. Shai-ﬂ equal to the rate
of interest which the Emmntm' S:baail be th to pay the allottee, in
case of default. The relevant section is reproduced below:

“(za) “interest" means the ratesofdnterest payable by the

promoter or the allottee, as the case may be.

Explanation. —For megurgumﬂfthis clause—

[i]  the rate of Iﬂtﬂrﬂjﬁt c{;iw;g the allottee by
the pramater, in case of de sﬁ be equal to the
rate sf.‘nterés! which thé promoter$hall be liable to
pay the aliottee, in gave of default.

(ii) the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount
or part thereof and interest thereon is refunded, and
the interest payable by the allottee to the promoter
shall be from the date the allottee defouits in
payment Lo the pronmmoter till the date it is paid;”

Therefore, interest on the delay payments from the complainants
shall be charged at the prescribed rate ie, 10% by the
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respondent/promoter which is the same as is being granted to the

complainants in case of delayed possession charges.

On consideration of the documents available on record and
submissions made by both the parties, the authority is satisfied that
the respondent is in contravention of the section 11(4)(a) of the Act
by not handing over possession by the due date as per the
agreement. By virtue of clause 38 of the buyer's agreement
executed between the parties l,_é_::l:.;;r;ﬂ-j]‘ﬂdhzﬂl'f. possession of the
booked unit was to be deliverﬁ% 36 months of signing of this
agreement or within 36 mqhs;.hs f;am-xme date of start of
construction of the Said huiiding m;rhiiéﬂwer-is later, since the date
of signing of the agreement i.e'.'Il]'.{J-?l-.Eﬂl { 'an'l_:!-'ﬂm date of start of
construction is 21.012[114.1’]1&:‘;!‘0:‘&, .ﬂ_'IE' due;. date is calculated
from the date of signing of the agrﬂhmént-_hgiﬂg! later. Hence, the
due date comes outtobe20.10.2020/as grace period of 6 months is
allowed as per Harera notification no, 9/3-2020 HARERA/GGM
(Admn) dated 26.05.2020, die to €ovid-19 outbreak for projects
having its due date'of completion on or after 25,03.2020. Copies of
the same have been placed on record. The authority is of the
considered view thatthere is delay on the part of the respondent to
offer physical possession of the allotted unit to the complainant as
per the terms and conditions of the buyer's agreement dated
2(.04.2017 executed between the parties. It is the failure on part of
the promoter to fulfil its obligations and responsibilities as per the
flat buyer's agreement dated 20.04.2017 to hand over the

possession within the stipulated period.
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Section 19(10) of the Act obligates the allottee to take possession
of the subject unit within 2 months from the date of receipt of
occupation certificate. In the present complaint, the occupation
certificate was not granted by the compatent authority till date and
the respondent has not offered the possession of the subject unit,
Therefore, in the interest of natural justice, the complainants
should be given 2 months’ time from the date of offer of possession,
This 2 months' of reasonable time is being given to the
complainants keeping in n.]itﬂ tﬁat even after intimation of
possession practically he has 'b,'] arremge a lot of logistics and
requisite documents’ 1ntiqd1ﬁg"hut_nbtfli,ryliyd,tn inspection of the
completely finished-unit but this 'Ii'iuhje&r\%pd that the unit being
handed over at the time of takmg puss&sgita% is in habitable
condition. It is further clarified that the delay possession charges
shall be payable from the due date of possession i.e. 20.10,2020 till
actual handing over of possession or offer of possession (after
obtaining OC from the competent. authurit_-,r] plus two months

whichever is earlier,
. ; ! 2
Accordingly, the nen-compliance of the mandate contained in

section 11(4](a) read with section 18(1) of the Act on the part of
the respondent is established. As such the complainants are
entitled to delay possession at prescribed rate of interest i.e. 109
p.a. w.e.f. 20.10.2020 till actual handing over of possession or offer
of possession (after obtaining OC from the competent authority)

plus two months whichever is earlier as per provisions of section
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18(1) of the Act read with rule 15 of the rules and section 19(10) of
the Act of 2016,
F.2 Direct the respondent to get possession of the Ffully

develupedfmnstmcted shop with all amenities within 6
months of the filing of this complaint,

There is nothing on the record to show that the respondent has
applied for OC of the above-mentioned project. So, in such g
situation no direction can he given to the respondent to handover

F.3 Direct the respondent to provide area calculation [carpet
area, loading and super area), L

As per section 19(1) of Act of 2016, the allottee shall be entitled to
obtain information ﬁaia_tfng to sanctioned plaps, layout plans along
with specifications approved by the i’:[tE'IIIFIIEfEHt authority or any
such information provided in this Act.orthe rules and regulations
Or any such information relatifig to the a'gr_aemenl: for sale executed
between the parties, T'Iteréfu@e. the ‘réspendent promoter s
directed to provide the area caleulation re_Ial:iﬁg to super area,
loading and carpet area to the complainants,

F.4 Direct the respondent to refrain from giving effect to unfair
clauses unilaterally incorporated in buyer's agreement.

The complainants have not disclosed about the unfair cia uses in the
complaint. So, this relief can't be decided as well as the respondent
is also directed not to cha rge anything which is not part of BEA.

H. Directions of the authority:
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34. Hence, the authority hereby passes this order and issue the

following directions under section 37 of the Act to ensure

compliance of obligation cast upon the promoter as per the function

entrusted to the authority under section 34(f) of the Act of 2016:

i

.

The respondent is directed to pay the interest at the
prescribed rate ie 10% per annum for every month of
delay on the amount pajd h}' the complainants from due
date of possession Le ‘2@.:[,-:'1203{} till actual handing over of
possession or offer of

session (after obtaining OC from
the competent. H.'I;I.thﬂl"lm ;:-Ius nimq months whichever is
earlier . _ i . I’.* k
The arre#s-nf-intere'alf accrued so Ei‘ﬂall be paid to the
complainants within 90 days from the :[aj;e of this order as
per rule 16{2) of the rules, >

The complainants are directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period.
The rate of interest™ chargeable from the
complainants/allottees. h}r é‘lf pi*ﬁhnt% in case of default
shall be charged at the prescrlhed rate i.e, 10% by the
respondent/promoter which is the: same rate of interest
which the promoter shall be liable to pay the allottee, in
case of default ie, the delay possession charges as per
section 2{za) of the Act.

The respondent is directed to provide the area calculation
relating to super area, loading and carpet area to the

complainants.
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vi. The respondent shall not charge anything from the
complainants which is not the part of buyer's agreement.

35, Complaint stands disposed of.

36. File be consigned to registry.

=’ Vi —
(Sanje r A(}[Ashp!g’____' wan) (Vijay Hum

Member : Member
SR
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 07.09.2022
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