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oo GURUGH AM Complaint No. 4526 of 2019
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 4526 of 2019
Date of filing complaint | 19.09.2019
_First date of hearing 07.11.2019
Date of decision 05.09.2022
Lt. Col Sushil Rana
R/0: D-104, Sispal Vihar [(AWHO), Sector 49,
Gurugram, Haryana-122018 Complainant
- ﬂ'.,_r-_.. _.
M/s. Ireo Grace Realtech Pvt. Ltd. |
Regd. office: 304, Kanch arf"!-fnuse KammEq;a
Commercial Co mgfi:x, New Delhi- <4 Respondent
CORAM: I § V2
e o N | LI
Shri Vijay Kumar Goyal <.~ | iV .-ﬁ-e“f Member
Shri Ashok Sangwan . v Member
shri Sanjeev Kumar Amra Member
APPEARANCE: L
Sh. Harshit Batra and proxy counsel Ms. Tah;-.ra Complainant
[Advocates) |
Sh. M.K. Dang (Advocate) Respondent |

ORDER

1. The present complaint has been filed by the complainant/allottee under

Section 31 of the Real Estate (Regulation and Development) Act, 2016 (in

short, the Act) read with rule 29 of the Haryana Real Estate (Regulation

and Development) Rules, 2017 (in short, the Rules) for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed that the
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promoter shall be responsible for all obligations, responsibilities and
functions under the provision of the Act or the rules and regulations

made there under or to the allottee as per the agreement for sale

executed inter se,
A, Unit and project related details

2. The particulars of the project, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over the
possession and delay period, if any, have been detailed in the following

tabular form:

S. N. | Particulars y ﬁﬂﬂﬂ
i N -
1 Name and location. of the "Tha Eﬁrridm‘l' qt sector &7A, Gurgaon,
project { Har*_.'ana .
2 Nature of the pr uiaﬂt.. 1 Group Hnus-lng Cutgmgr
Lul
3. Project area YA 37 5125 ar:i'es
4, DTCP license no. 05 of 2013 dtiu'ﬂ 21.02.2013 wvalid upto -
" 20:02.2021 |
n Name of licensee M /= Precision Realtors Pvt. Ltd. and 5 others
r :
6. RERA Registered/  not | Registered
registered L & Registered In 3 phases
Vide 378 of 2017 dated (07.12.2017[Phase 1)
Vide 377 of 2017 dated 07.12.2017 (Phase |
2)
Vide 379 of 2017 dated 07.12.2017 (Phase 3)
Validity status 30.06.2020 (for phase 1 and Z)
31.12.2023 [for phase 3)
7. Unit no. 3023 Floor, AS Tower
[page no. 32 of complaint)
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B. Unit area admeasuring 1966.61 sq. ft.
(page no. 32 of complaint)
9, Date of approval of building | 23.07.2013
plan {annexure R-22 on page no. 72 of reply)
10. | Date of allotment 12.08.2013
(annexure R-Z on page no. 49 of reply)
11. | Date of environment clearance | 12.12.2013
(annexure R-23 on page no. 80 of reply)
12. |Date of builder buyer | }Q;B,ﬂﬁxﬂm
i e | Kt ure C-4 on page no. 31 of complaint)
13. | Date of fire scheme approval i’Tf-H‘Eﬂi_-} ,
(#nnexure R-24 on page no. 91 of reply)
14, | Reminders for paynient 1403,2014, 13,04.2014, 13.06.2016,
3 -1 06.07.2016, ﬂ_ﬂjﬂB 20186, 23.08.2016,
1= | 4 13092016, | 0410.2016,  07.112016,
L e 30"11 2016, 25-13.3[“.15 18.01.2017
2 i
15. | Possession clause o ° 13.3 Pusnﬁilﬂﬁadd Holding Charges
h "\ ) Submsl!"fq fiol m'ajEm'E. as defined herein
S 7 Runde furtherSubject to the Allottee having
“~|-complied“with all its obligations under the
b terms-and: itigns of this Agreement and

ot havin ult under any provistons of this
Agreement but nat limited to the timely
payment of all dues and charges including the
total sale tm'lrﬂdﬂﬁ!ﬁun. registration chares,
stamp duty and other charges and also subject
to the allottee having complied with all the
formalities or documentation as prescribed by
the company, the company proposes Lo offer
the possession of the said apartment to the
allottee within a period of 42 months from
the date of approval of building plans
and/or fulfillment of the preconditions
imposed thereunder{Commitment
Period). The Allottee further agrees and
understands that the company shall

additionally be entitled toa period of 180 days
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(Grace Period), after the expiry of the said
commitment period to allow for unforeseen
delays beyond the reasonable control of the

Company.
{(Emphasis supplied)

16.

=

Due date of possession

17

% FEQP_‘?:"EF?,_EE Period is not allowed.

23.01.2017

[calculated from the date of approval of
bullding plans ie. 23207.2013 as the
possession clauge in the agreement is vague
and arbitrary as previously held by the
Authority in a number of cases)

Cancellation letter

*p

i
:_;@%ﬁ@w

@nqq’,_xuﬁ_ﬁqs on page no, 92 of reply)
Eoad B 5 "

18.

Total sale cunsidnra,tf;ﬁf-

[&

--l"
| s

R 2208501

' 1 et Tl

TR W, i,
fas. per payment. lan on page no. 25 of
complaint] =8

'_:I i

19,

Amount  paid  hy
complainant :

R

1

: i Tpiﬂ'lﬂ’#;: 4

20.

Occupation certificate

21

Offer of possessi

-

Rs.97,91681)-
[as per receipts of payment on page no. 68 of |

—

U zrengone

| Not offer

'E”ﬂ“%

A

Facts of the complaint:

That the respondent under the guise of being a reputed builder and

developer has systematic, organized tools and techniques to cheat and

defraud the unsuspecting. innocent and gullible public at large and its

modus operand! is to advertise its projects widely and thereafter induce

the innocent people to invest in their projects, as at the first blush the

schemes offered by the respondent seem to be very attractive and thus
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every advertisement made on behalf of respondent, is just like a nail in
the coffin of the customers and the complainant is no exception to that

who fell prey to one of the misleading advertisement of company and is
bearing the brunt of its fraudulent activities.

That the agent of the opposite party approached the complainant and
informed their upcoming project which is residential com plex located in
sector 67A, Gurugram. That the allotment offer letter has been issued by
the respondent dated 12 August 3!]13 for the residential apartment no.
CD-AS-03-302 in group hou sing Bm]'qu "The Corridors",

'._. _': '-'I!'

That at the time of hnuk]ng,,qnmplainanr paid an amount of Rs.
20,08,735/- dated 17 uﬁznia‘ to. ﬂ;m respondents through RTGS:
smnmamﬂamwwm smhﬂxﬁamggéa dated 17,06.2013.

That the flat whlch _‘i'!'ﬂF alluttqgl to rh:g cqmpfaiﬂh t measuring 1966.61
sq. ft. bearing number AS-302 located in "The-Gorridor”, Sector 67 A
Gurugram. That at the time of bnnkiﬂg.. the hasin: sale price of the flat
which was allotted to the mmp’lﬂﬁtant ‘was Rs. 10,500. The total sale
consideration which was to be paid by the complainant towards the
allotment was Rs, 2,24,95,918. ﬁr‘? ThE 5&# payment which was to be
made in accordance with thapa;.rmant plan. That the respondent issued
agreement dated (09.05.2014 where in the cumF‘r:amant and respondents
had mutually signed the builder buyer agreement. The respondent also
sent the copy of the Builder buyer agreement which was duly executed
between the parties.

That thereafter the complainant made following payments as and when
demanded by the respondents.

Receipt No Date Amount
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14211705 17.06.2013 19.36,915/-
14211706 17.06.2013 71,820/-
14211836 16.08.2013 B, 735/-
14211837 16.08.2013 10,00,000/-

! :I-_h T -
15211249 1]5-!}5-2411&1.,'1'.;{;' ooy 8,18,160/-
3 .é:-‘l L] 11 :
15211250 | 05:05,2014 10,00,000/-
M r ; _I " )
15211252 / 105.05.2014 110,00,000/-
15211707 31052014 69,046/
\7 \ | | S &)
T e ' g L =+ .:-: - : L“x
1400000008 Q04,2045 L " T» A128,87,205/-
T WTM i %?lg:[lEﬂ 1.|||r‘
h = _ - . 1 1 J
of i | 1} .

8. Thatcomplainant paid Rs. 69,046 /- for the transferring of the name from
respondents to the complainant as per the requirement under Form 26

QB.

9. That till date, the complainant had already paid a total sum of Rs
97.91,881/- (Ninety-Seven Lakh Ninety-One Thousand Eight Hundred
Eighty-One only) on different dates as demand was raised by the

respondent company, and it is also not out of point to mention here that
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though the complainant followed the discipline in paying the
demand/payment raised by the respondent company, but respondent

has been totally failed in all fronts /and has done the breach of faith
/promise.

10. That on 06.06.2015, complainant came to know about the ongoing

11.

dispute between the residents and the respondent company which
includes the entire project of the respondent company named M/s IRED
Grace Realtech Pyt Ltd. andll pml&:rt name The Corridors, Sec 67A,

Gurgaon, Haryana and there Es ;[aiil;;:anh ood of construction en the said

site in near future, Ay
rln'.l 4

That on 10.06.2014, Cﬂmg,lalhan‘f ailiﬂ'bﬂchedxthe office of respondent
company and had mﬂéﬂngs with. 'l-'arlcrus Execuﬂvesfdlrectura to know
about the fate of thEJr legitimate mungy, but the directors of respondent

company did not h;ﬂm any concrete 1‘15]:.4},-r

! 1_1.

12. That the rﬂspundenlhﬁﬁ ‘clearly breached the E'Iauae no. 13.3 (page no

22) of apartment huyers @grqememdabgd/ﬂ;g IITIIE 2014 executed between
both the parties I:r:..r not delw‘é’t‘mEﬂi‘e pussessinn of the project in 42

months. Clause 13% ﬁthe agrke;ﬁeqttre a; E

“Subject to Force Majeure, us define herein and further subject to the allottee
having complied with' all it's vbligations under the terms and conditions af this
Agreement and not having defaulted under any provision(s) of this agreement
including but not limited te timely payment of all dues and charges including the
tatal sale consideration, registration charges, stamp duty and other charges and
aiso subject to the allottee having complied with all formalities or decumentation
us prescribed by the Company, the Company proposes to offer the passession of the
said apartment to the allattee within a period of 42 (Forty Two) months from the
date of approval of the building plan and/or fulfiliment af the preconditions
imposed thereunder ("Commitment Period”). The Allottee further agrees and
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understands that the company shall additionally entitled to a period of 180 days
(“Grace Period”), after the expiry of the said Commitment Period to allow for
unforeseen delays beyond the reasonable control of the Company”

13. That the intention of respondent company was fraudulent and dishonest
since inception and whenever the complainant try to approach the office
of respondent company and had meetings with wvarious
executives/directors to know about the fate of their legitimate money,
the directors of developer company do not have any concrete reply and
only evasive replies and ﬂssura!iﬁeﬁ have been offered to complainant
who have put his hard earned mﬁlﬁ;{.ﬂ the stake of respondent company
and it seems that the di .PI’ retturs dlgrfﬁh unde nt company have scant regard
for the plights of the éusmmers ufrespnndﬁnt:ﬂn'upany and this lopsided
attitude of respnndenf gompany r:leariy speak&ﬁﬁits malafide intentions
to grab, cheat érr:l_ furf&lt thE harl:l eamég |legu:lrrllate money of

complainant.

14. That the complainant had a specific purpose for purchasing the said
residential town house Hnﬂ ﬁ'his ingrdinate/infinite delay in the
construction of said, remde-nttq] town -house has prejudiced the
complainant to a gr%t extent and I:hetr ﬁn,anéﬂt interest have been
seriously jeupardized_" P : IAN/

T e Rt i i ]

15. That the complainant rermnded and had a word with directors of
respondent company several times but no replies has been recelved till
date from the respondent company and to know about the fate of their
legitimate money but the executives of the developer company did not
give any concrete reply. That the respondent threatened the complainant

when complainant approached them and it still subsisting continuing.
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16. That the cause of action to prefer the present suit arose when the

complainant got the information regarding the refund of payment by
respondent, it again arose when the respondent threatened the

complainant and it still subsisting continuing and subsequently legal
notice,

C. Relief sought by the complainant;

17. The complainant has sought following relief{s):

) Direct the respondent company to refund the amount paid by the
complainant along with interest at the prescribed rate from the date
of receipt of each instalmentof payment till the date of refund.

ii) To direct the respondent.to refrain from' charging maintenance

|

charges from t]&é"fmnplainant.

iii) Direct the re&pﬁhﬂent to EIEI_‘.?' Rs. 10,00 ﬂﬂﬁﬁ as compensation for
mental harassui‘ént and Rs. Eﬂ,uﬂﬂf* as /legal expenses to the

complainant. ""-.;" P il d "'.5 >/
AN

D. Reply by respondent:

The respondent by way of written reply has made following submissions:

18. That the complaint is neither maintainable nor tenable and is liable to be
out-rightly dismlsse&: The apartment buyer's agreement was executed
between the parties to the complaint prior to the enactment of the Real
Estate (Regulation and Development) Act, 2016 and the provisions laid
down in the said Act cannot be applied retrospectively.

19. That the complaint is not maintainable for the reason that the booking
application form contains an Arbitration Clause which refers to the
dispute resolution mechanism to be adopted by the parties in the event
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of any dispute i.e. Clause 54 of Schedule-1 of the Booking Application
Form, which is reproduced for the ready reference of this Hon'ble Forum-

"All or any disputes arfsing out or touching upon in relation to the terms of this
Agreement or its termination including the interpretation and validity of the terms
thereof and the respective rights and obligations of the parties shall be settled
amicably by mutual discussions fuiling which the same sholl be settied through
reference to a sole Arbitrator to be appointed by a resolution of the Board of
Directors of the Company, whose decision shall be final and binding upon the parties,
The allottee hereby confirms that it shall have no objection te the appointment of
such sole Arbitrator even if the pﬂ .- .ﬁ:r afpfofnced is an employee or Advecote of
the Company or is otherwise . ! _@ the Company and the Allottee herehy
accepts and agrees that th.!i:r afp,ne "sﬁuﬁ'! not cg.nh‘?bwre a ground for challenge to the
independence or fmpqrhnﬂlw of the .mﬁ‘ ml’a'alr"ﬂm‘d‘mr to conduct the arbitration,

The arbitration pm;'t.’e_ﬁfngs shall'be governed by, ﬂil& Arb!trﬂrmﬂ and Conciliation
Act, 1996 ar any mﬁhﬂa amendments/ rﬂndHImHu-us therem and shall be held at
the Company’s aﬂﬁ:e} r.'.i.!l‘ at a locatian d:s{gmuted‘ by Ehe said sole Arbitrator in
Gurgaon. The !angﬂngp nf the arbitration pmfeeﬂm,gsrnmi the Award shall be in

English. The mmpnnﬁu\qfd .the allortee! w.rfi shmnerhf fees of the Arbitrator in equal
pmpﬂrnan i o

.i' I..i-.l_r'..l
'....-.l'

20. That the complainant has m::t ap]::ru ar:Tled this Hun ble Forum with clean
hands and has Inteﬁﬁ%mﬂyis%piesﬁeﬂ #%:Maled the material facts
in the present c:nnrlplaint..The:pr@&&nt.mmpia{nyhas been filed by him
maliciously with an-ulterior motiveand it is nothing but a sheer abuse of

the process of law. The true and correct facts are as follows:

I.

That the complainant, after checking the veracity of the project
namely, "The Corridors’, Sector 67-A, Gurgaon had applied for
allotment of an apartment by filling the booking application form.
The complainant agreed to be bound by the terms and conditions of

the booking application form.
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ii.

ii.

v,

That based on the application for booking, the respondent vide its
allotment offer letter dated 12.08.2013 allotted to the complainant
apartment no. CD-A5-03-302 having tentative superareaof 1966.61
5q. ft. for a total sale consideration of Rs, 2,24,95,918.68, Vide letter
dated 31.01.2014, the respondent sent 3 copies of the apartment
buyer's agreement to the complainant. However, the same was
executed by the complainant only on 05.05.2014 after a reminder
dated 14.03.2014 was Issued by the respondent.

That the complainants. mh_tie.e certain  payment towards the
instalment demands on uﬁmjﬂnﬁe’as per the terms of the allotment,
However, they started r:ummlttlng dﬂfau}ts Vide payment request
dated 18.03. 2[}1’,&%}1& resgﬂadegt hﬁd i‘_ﬂmgd the demand of third
instalment fnfn&ﬁayahfe arnnulit of Rs.2887,205.55. However, the
complainant ramf%red the/due am ount uhl_!,r er a reminder dated
13.04.2014 qufsswad by the respondent..

That vide pa}'m\%:ﬁf reﬂuest dateﬂ 15“ ﬁi‘;ﬂlﬁ the respondent had
raised the demand’of fifth mstalme,ut for net payable amount of
Rs. 25,75,611,66, The complainant. falled to remit the demanded
amount despite feniinders dated, 13.06.2016 and 06.07.2016 and
the due amupﬂh-#as ad]ustpd in the ne:ut fhstalmem demand as
arrears. '

That vide payment request dated 27.06.2016, the respondent had
raised the demand of sixth instalment for net payable amount of
Rs. 51,56,550.15, However, the complainant again failed to pay the
due instalment amount despite issuance of reminders dated
01.08.2016 and 23.08.2016 by the respondent.
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vil,

Vi,

v,

ix.

That vide payment request dated 16.08.2016, the respondent had
raised the demand of seventh instalment for net payable amount of
Rs. 73,24,375.53 followed by reminders dated 13.09.2016 and
04.10.2016, However same was never paid by the complainant.
That vide payment request dated 12,10.2016, the respondent had
raised the demand of eighth instalment for net payable amount of
Rs. 3,48451.092 followed by reminders dated 07.11.2016 and
30.11.2016. However, the comiplainant again failed to pay the due
instalment amount and thé‘dﬁeamuunt was adjusted In the next
instalment demand as MTE'EII'—E

That again vide payment re'queﬁlzdﬁted 29.11.2016, the respondent
had raised the dq;land of ninth lpsralmﬂnt fnr net payable amount
of Rs.1,14,42,000.33 followed by remindars dated 26.12.2016 and
18.01.2017. &?etﬁgain. the complainant ﬂa‘aglll:ed in abiding by his
contractual nﬁligaﬂ:pns and the rasp&mﬁn‘t was constrained to issue
a final notice dah@ 161‘!2 21‘!1‘? to the*t;tlmp‘lajnant,

That the possession. uf the :rmtwas stpposed to be offered to the
complainant in accordance with the agreed terms and conditions of
the Buyer's l eement. It is submitted ﬁqat Clause 43 of the
Schedule - | of the Booking Application Form states that *..subjfect to
the allottee having complied with all ﬁ:rmdfmés or documentation os
prescribed by the Company, the Company proposes to offer the
possession of the said apartment to the allotteg within a period of 42
months from the date of approval of the Building Plans and/or
fulfiliment of the preconditions imposed thereunder (Commitment
Period). The allottee further agrees and understands that the
company shall be additionally be entitled to a period of 180 days
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%i.

(Grace Period)...".. Furthermore, the complainant had further agread
for an extended delay period of 12 months from the date of expiry
of the grace period as per clause 44 of schedule 1 of the booking
application form.

That from the aforesaid terms of the buyer's agreement, it is evident
that the time was to be computed from the date of receipt of all
requisite approvals. Even otherwise construction can't be raised in
the absence of the rue::na-ssarfr apprwals It is pertinent to mention
here that it has been spEr;tfhﬁ'inEﬁh clause (iv) of clause 17 of the
approval of building plan ﬂ'at’aﬂ ﬁp? 2013 of the said project that
the clearance isjsrueﬂ. h}r thﬁ:l‘djmstirg of. Enﬂrunment and Forest,
Government of india has to _];t n‘htﬁrmhgi before starting the
construction ﬂﬁhE project. It is submitted 'I:hat the environment
clearance for qﬂnsmctinn of the said ﬂl‘ﬂjﬂﬂ' was granted on
12.12.2013.F lﬂlen‘nram, in clause 39 of pagfﬂh of the environment
clearance date'}if 12 E;] 13 n;wa; sﬂeﬂ fh‘ﬁt fire safety plan was to
be duly approved by ﬂ‘lE ﬁxje ::lepm;tment before the start of any
construction at fi I:E '''''

That it is submitted dmt%]{ié %ﬁg gtaxtur}r approvals which
forms a part uFth_te pre-conditions was the'fire scheme approval
which was obtained on 27112014 ';ranr;l that the time period for
offering the possession, according to the agreed terms of the Buyer's
Agreement, was to expire only on 27.11.2019. Furthermore, the
revised date of offering the possession as submitted before the
Hon’ble RERA Authority at the time of registration of the project is
30.06.2020.
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i,

xiii,

21. All other avermen I:s-were denied in toto.

That it is pertinent to mention here that timely payment of
instalments within the agreed time schedule was the essence of
allotment. The complainant is a real estate investor who had booked
the unit in question with a view to earn quick profit in a short period.
However, his calculations went wrong on account of slump in the
real estate market and the complainant did not possess sufficient
funds to honour his commitments. There was no readiness or
readiness to make the payment of the due instalments amount. On
account of non- Fuiﬁlméﬁt 't:j'l"‘:ll‘l'a"'l:untractuai obligations by the
complainant despite seve‘r-al Bppnrtunities extended by the
respondent, the a Uﬂehtﬂ*‘fh@ rﬁp‘taﬂ qanl‘ was cancelled and the
earnest mone -@'Iung v.;lj:h ngbehcha;ﬁ was forfeited vide
cancellation le(y r dated IB 08.2017 in awu dance with clause 21
read with ::iae'ia'é?&a; ufthaéapﬂm‘geri,t buyen’zfagreemem;

That it is suhmltted that despite the non-fulfilment of the
contractual obligations by the complainant, the respondent has not
only completed the construction of the tower in which the unit
allotted to the complainant was located but has also applied for the
grant of the occupation certificate vide application dated
10.09.2019.

22. Copies of all relevant documents have been filed and placed on record.

Their authenticity id not in dispute. Hence, the complaint can be decided

on the basis of these undisputed documents and submissions made by

the parties.

jurisdiction of the authority:
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23. The authority has territorial as well as subject matter jurisdiction to
adjudicate the present complaint for the reasons given below.

E.1 Territorial jurisdiction

24. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gu rugram District for all
purpose with offices situated in Gurugram. In the present case, the
project in question is situated Eﬂi;ﬁiu_:t]-le planning area of Gurugram
district. Therefore, this authm.-ltff-has.mmplete terﬁtnﬁa] jurisdiction to
deal with the present r:_nmpl'aint.; f

E.Il Subject matter jurisdiction

i

25. Section 11({4)(a) &E"l:]m Act, 2016 provides that the promoter shall be
responsible to the'ﬂlﬁ&tﬂe as per agreement ﬂ:l-r-"!'-{flﬂ section 11(4)(a) is

o

reproduced as hﬂé@“ﬂlﬂ: f ==
k |:l: . i ¥ W

Section 11{4)(a) \

Be responsible for all abligations; Hﬁpﬁnﬂﬂﬁﬁes and functions under the
provisions of this Actwrithe rules and regulations. made thereunder or to the
allottees as per the agreement for sele, orto the assoclation of allottees, as the
case may be, till the conveyance ofall the apartments, plats or buildings, us the
case may be, to the allottees, or the common areas to the association of allottees
or the competent authority, as the case-may be: f

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast upon the
promoters, the allottees and the real estate agents under this Act and the rules
and regulations made thereunder,

26, 50, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be
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decided by the adjudicating officer if pursued by the complainants at a

later stage.

F. Findings on the objections raised by the respondents:

F.I Objection regarding jurisdiction of the complaint w.rt the

apartment buyer's agreement executed prior to coming into force
of the Act.

27.The respondent submitted that l;he:_mmplalnt i5 neither maintainable nor
tenable and is liable to be uutﬂglﬁiﬂﬁiﬂ_ﬁhissed as the apartment buyer's
agreement was executed benﬁéﬁﬂ"fﬁﬁ;‘pﬂﬁes prior to the enactment of

the Act and the ]Epmqs’lﬂn .éﬁ Jﬁhﬂ' "%giﬂ A.-::t cannot be applied
retrospectively, ; ¥ . i

28. The authority is af tiue view that the pr::wlsipnﬁ of the Act are quasi
retroactive to sum&gbqent in operation and '.hrnl;ll.’d be applicable to the
agreements for sa]q ehtﬂred into even prinr tn Eq’mmg into operation of
the Act where the I:ranﬁa.::tiun are ~stﬂl in'the :ﬂmces& of completion, The
Act nowhere prwides, nor E!‘-!tl:l_- hEL .én ~eonstrued, that all previous
agreements would, be re wﬂm:g q,ftqr 4;:q{nin.gul into force of the Act.

%ps’nfthﬂ Act, ru LE%E& ggéemenl have to be read
and interpreted I}ar{r:qniﬂusjy. Hﬂwwe;rﬂﬂ: theAct has provided for
dealing with certain'Specific provisions/situation in a specific/particular

Therefore, the pru

manner, then that situation will be dealt with in accordance with the Act
and the rules after the date of coming into force of the Act and the rules.
Numerous provisions of the Act save the provisions of the agreements
made between the buyers and sellers. The said contention has been
upheld in the landmark judgment of Neelkamal Realtors Suburban Pyt
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Ltd. Vs. UOI and others. (W.P 2737 0f 2017} decided on 06.12.2017 and
which provides as under:

"119.  Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA. Under the provisions of RERA,
the promoter is given a facility to revise the date of completion of
project and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat purchaser and
the promaoter..,

122. We have already discussed that above stated provisions of the RERA
are not retrospective (n nature: They may to some extent be having
a retroactive or quas! retrpactive effect but then on that ground the
validity of the provisigns of RERA cannot be challenged, The
Parlinment Is competent:'enough to legislate law having
retrospective or retraactive effect. A law.can be even framed to affect
subsisting / eXlsting cantractual rights between the parties in the
!‘n‘rgerpuhﬂ‘fﬂwm. wﬂﬁﬁ'ﬂﬁ_ ' 'qh'{i ybtin our mind that the

u

RERA has f;‘ﬁm&d'ﬁﬂfmq-mﬁr&r publiciinterest after o thorough
study an ssion made at_the highe { by the Standing
Committe Select- Committed,, which Submitted its detailed
repurm"'r‘ - EBEEE YL

20, Also, in appeal no..173'0f 2019 titled as Magic Eye Developer Pvt. Ltd,

Vs. Ishwer Singh Dﬂhgea. in order dgtﬂd},«-l'}_'-;fl'?-; 019 the Haryana Real

Estate Appellate Tﬂhwﬁr‘h??'ﬁﬁﬁéﬁﬁﬂ}f :

.

congide

Hriign. that |the
e exigh

34 Thus, keeping in view our aforesaid discussion, we are of the
ng .
ta '

- _Fa"{nns ‘of the Act are Guasi
ration and '
- s .

i are stilf i fa-ﬁ.‘-u.-_. (1 COmiation
affer/delivery of possession as per the
terms and conditions of the agreement for sale the allottee shall be
entitled to the interest/delayed possession charges on the
reasonable rate of interest as provided in Rule 15 of the rules and
one sided, unfair and unreasonable rate of compensation mentioned
in the agreement for sale is liable to be ignored.”

30. The agreements are sacrosanct save and except for the provisions which
have been abrogated by the Act itself. Further, it is noted that the builder-

buyer agreements have been executed in the manner that there is no

scope left to the allottee to negotiate any of the clauses contained therein.
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Therefore, the authority is of the view that the charges payable under

various heads shall be payable as per the agreed terms and conditions of
the agreement subject to the condition that the same are in accordance
with  the plans/permissions approved by = the respective
departments/competent authorities and are not in contravention of any
other Act, rules and regulations made thereunder and are not
unreasonable or exorbitant in nature. Hence, in the light of above-
mentioned reasons, the contention of the respondent w.rt. jurisdiction
stands rejected. -"*

vt

E.Il Objection regarding compla Ih?i'ﬂ: ii’tn breach of agreement for non-
invocation of arhltmﬂun '

31. The respondent EUhml-lIEd that the complaint Is rmt maintainable for the
reason that the ag qg)nient contains an arbitra ause which refers to
the dispute rﬁsnh@ ‘mechanism to h&zaﬁapgg? by the parties in the

elml the 5arﬁe is n@mdﬂ’/géd below for the ready
reference: b \ ﬁ, 4

'I\. R

event of any dis

*35. Dispute Resolution by Arbitrattdh
“All or any disputes arising outioritouchimg upon in‘relation to the terms of
this Agreementr its termination ineluding the interpretation and validity
of the terms thereof and the respective rights and obligations of the parties
shall be settled nmjd'crb_l'}i by mutval discussiony failing which the same
shall be settled thrﬁugh refarence to a sole Arbitrator to be appointed by o
resolution of the Board of Directors of the Company, whose decision shall
be final and binding upon the parties. The allattes hereby confirms that it
shall have no vbjection to the appointment of such sole Arbitrator even if
the person so appointed, is an emplayee or Advocate of the Company or is
otherwise connected to the Company and the Allottee hereby accepts and
agrees that this alone shall not constitute a ground for challenge to the
independence or impartiality of the said sole Arbitrator to conduct the
arbitration, The arbitration proceedings shall be governed by the
Arbitration and Conciliation Act, 1996 or any statutory emendments/
modifications thereto and shall be held at the Company’s offices or at a
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32,

33.

HARERA

location designated by the said sole Arbitrator in Gurgaon. The language
of the arbitration proceedings and the Award shall be in English, The
company and the allottee will share the fees of the Arbitrator in equal
proportion”,

The authority is of the opinion that the jurisdiction of the authority
cannot be fettered by the existence of an arbitration clause in the buyer’s
dgreement as it may be noted that section 79 of the Act bars the
jurisdiction of civil courts about an y matter which falls within the
purview of this autherity, or the Real Estate Appellate Tribunal. Thus, the
intention to render such disﬁ_ﬁ;ﬁ;ﬁ_}}ﬂnqrhinable seems to be clear,
Also, section 88 of the Act 5&]{,‘#\ '_":'.-'%Iﬁigruﬁslu ns of this Act shall be in
addition to and not in gﬁfugaﬁkghidfj;h&g]}qujsiﬂns of any other law for
the time being in fnrr“:"é?f’mthﬂr,_thea.g?uh{tppluts reliance on catena of
judgments of the H%ﬂ:@‘tﬁ Supre'ﬁ’u'e Caurt, p;rﬁéiﬂarly in National Seeds
Corporation Limited v. M. Madhusudhan Reddy & Anr. (2012) 2 ScC
506, wherein it hél_sé'hegn held thar me:remeﬂl_p‘s provided under the

Consumer Frﬂtecﬂntn;\ﬁ??;::‘. :ar;e‘ir:; adﬂl?mﬁmda ot in derogation of the
other laws in force, cﬂhsqqumﬂyihraﬁﬂtnfiw would not be bound to
refer parties to arbill_;ratjnn:gveh_i[‘_tﬁﬁfﬁgrggﬂm ent between the parties had
an arbitration c]au%+ | .“_h _‘ "' = ‘ i k _{f

Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors,
Consumer case no. 701 of 2015 decided on 13.07.2017. the Nationa
Consumer Disputes Redressal Commission, New Delhi [NCD RC) has held
that the arbitration clause in agreements between the complainant and
builder could not circumscribe the jurisdiction of a consumer. The

relevant paras are reproduced below:

49, Support to the above view is also lent by Sectian 72 of the recently
enacted Real Estate (Regulation and Development) Act, 2016 (for short
“the Real Estate Act"). Section 79 of the sald Act reads as Sollows:-
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"79. Bar of jurisdiction - No civil court shall have jurisdiction to

entertain any surt or proceeding in respect of any matter which

the Authority or the adjudicating officer or the Appellate

Tribunal is empowered by or under this Act to determine and

no infunction shall be granted by any court or other authority

in respect of any action taken or to be taken in pursuance of

any power conferred by or under this Act.”
It can thus, be seen that the said provision expressly ousts the jurisdiction
of the Civil Court in respect of any matter which the Real Estate Regulatory
Authority, established under Sub-section (1) of Section 20 or the
Adjudicating Officer, appainted under Sub-section (1) of Section 71 or the
Real Estate Appellant Tribunal established under Section 42 of the Real
Estate Act is empowered to determine, Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A. Ayyaswamy (supra), the
muatters/disputes, whick the Authorities under the Real Estate Act are
empowered to decide, are non-arbitrable, notwithstanding an Arbitration
Agreement between the parties to such matters, which, to o large extent,
are similar to the n’i.sflu tes faliing for resolution under the Consumer Act
F oy W7 - SN
56, Consequently, we unhesitatingly reject the arguments on behalf of the
Builder and hold that an Arbitration Clause in the afere-stated kind of
Agreements between the Comploinants ond the Builder cannot
circumscribe the jurisdiction of a Consumer Fora, notwithstonding the
amendments mun‘e m Section Euf the ,.-!Irbfn'aﬂm ..-llct.

| ]

34. While considering thE issue of malntainahlltt}r uf a complaint before a

consumer forum ff:nnunisstnn in ﬂ'iE fac‘t ufan Exlstlng arbitration clause
in the builder buyer agreement, thE Hnn'hle Supreme Court in case
titledas M/s Emaar HGF Land Lud. V. Aﬂah Sln__gh in revision petition
no, 2629- 31],:"2!‘.113 in civil appeal no. 23512+23513 of 2017 decided
on 10.12.2018 has upheld the afnresmd judgement of NCDRC and as
provided in Article 141 of the Eunstltutinn of Im:ha the law declared by
the Supreme Court shall be binding on all courts within the territory of
India and accordingly, the authority is bound by the aforesaid view. The
relevant para of the judgement passed by the Supreme Court is
reproduced below:

"25. This Court fn the series of judgments as noticed above considered the
provisions of Consumer Protection Act, 1986 as well as Arbitration Act,
1996 and laid down that complaint under Consumer Protection Act being
a special remedy, despite there being an arbitration agreement fhe
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proceedings before Consumer Forum have to ge on and noe error
committed by Consumer Forum on réjecting the application. There s
reason for not interfecting proceedings under Consumer Protection Act on
the strength an arbitration agreement by Act, 1996, The remedy under
Consumer Protection Act is o remedy provided to o consumer when there
is @ defect in any goods or services. The complaint means any allegation in
writing made by a complainant has also been explained in Section 2{c) of
the Act The remedy under the Consumer Protection Act is confined to
complaint by consumer as defined under the Act for defect or deficiencies
caused by a service provider, the cheap and o quick remedy has been
provided to the consumer which is the object and purpose of the Act as
noticed above.”

35. Therefore, in view of the above. judgements and considering the

provisions of the Act, the auth rit El#ﬂfﬁie view that complainant is well
within right to seek a special rei"ﬁi‘!&j! ﬂlir_-;_ulahle in a beneficial Act such as
the Consumer Prnte-::l:iﬂn Act an& .R-EHA ﬁ.:l: 2016 instead of going in for
an arbitration. Henr%é e have no hesitation 1an alding that this authority
has the requisite ]ﬁ‘iﬁﬂlchun to en I:Ertam the mmplalnt and that the
dispute does not rgquire to be Teferred I:n ari:lm:a on necessarily. In the
light of the ab uve-d;‘épﬂl:med reasons, thE auth&r‘i is of the view that the

objection of the resp‘@ﬂgntﬁtan ds ra}pgwﬂ_
G. Entitlement of complainant for refund:

e
—— =

G.I Direct the respondent company to refund the amount paid by the
2 o R 1__ -

complainant alm_t_g'%.@rith interest at ﬁlﬁpi‘&%}'ﬁhﬂd rate from the

date of receipt of each instalment of payment till the date of refund

36. The complainant has booked the residential apartment in the project
named as 'The Corridors’ situated at sector 67 A for a total sale
consideration of Rs. 1,92,17,760/-. The complainant was allotted the
above-mentioned unit vide allotment letter dated 12.08.2013. Thereafter
the apartment buyer agreement was executed between the parties on
09.05.2014,
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37. As per the payment plan respondent started raising payments from the

complainant. The complainant in total has made a payment of Rs,

97,91,881/-. The respondent vide letter dated 16.05.2016 raised the

demand towards fifth instalment and due o non-payment from the

complainant, it sent reminders on 13.06.2016 and 06.07.2016 and
thereafter various instalments for payments 'were raised but the

complainant failed to pay the same. Thereafter the respondent cancelled

the allotment of the unit. The authority is of the view that cancellation is

as per the terms and conditi unsu:%h‘:qﬁ‘!mwt and the same is held to be

valid. However, while ea n;éjliﬁhf'-'gﬁ‘i’e\_‘allntm ent' of the respondent

forfeited the total pai .t[EHﬂm‘ﬂuiLrébiﬁ | ,;@}jeernést money, interest pn
)éﬁfaﬁé a’nﬂqpﬁﬁzab ‘fﬁ:;és.

38. The cancellation ul’:‘Elrﬂ/t was madﬂ--h}; the :qaﬁg :{i_ent after the Act, of
2016 came into fn'tr% ’fn, the i’esg-‘nnq::lenl_tl'w%-s ifn justified in forfeiting
the whole of the pa}é%ﬁztn}mt and at l'.}‘.LE Eufgs;_gﬁpld have deducted 10%
of the basic sale pri:e‘ﬁ]’@_g l-'ITllt al qp];l_t}m.:ré_ﬁpié“}lian that. Even the Hon'ble
Apex court of land in case of Maula Bux-Vs. Union of India, (1970) 1

SCR 928 and Sir -E%H‘WEJ Wﬂa}i + Vs. Sarah C. Urs,
’% 1 i :
(2015) 4SCC 136, he !iu%m"- ureo amount in case of breach of

contract must be reaso 'Eai._:rle-hhcﬁ if fﬁ;faji?rg fﬁl)igthe nature of penalty,
T g1\ L s 1 1 ]
then provisions of Section-74 of Contract Act, 1872 are attached and the

delayed payment, b
-

party so forfeiting must prove actual damage. The deduction should be
made as per the Haryana Real Estate Hegu!at-::-r}r; Autherity Gurugram
(Forfeiture of earnest money by the builder) Regulations, 11(5) of 2018,
which states that- :

5. AMOUNT OF EARNEST MONEY
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Scenarie prior to the Real Fstate (Regulations and Development] Act, 2016
was different. Frauds were carried out without any fear os there was no
law for the same but now, in view of the above focts and taking into
consideration the judgements of Hon'ble National Comsumer Disputes
Redressal Commission and the Hon'ble Supreme Court of Indla, the
authority is of the view that the forfeiture amount of the earnest maney
shall not exceed more than 10% of the consideration amount of the real
estate i.e. apartment/plot/building as the case may be fn all cases where
the cancellation of the flat/unit/plot is made by the builder in & unilateral
manner or the buyer intends to withdraw from the profect and any
agreement containing any clause contrary to the aforesaid regulations
shall be void and not binding Dﬂ_tﬁé_ﬁﬂ_}’ﬁﬂ-"

39. Keeping in view the aforesaid legi‘q;;}“" prnfrfsinn 5, the respondent is directed
to refund the deposited amount '},;.‘a REJEI.':EﬂEILEIBl,”J after deducting 10%
of the basic sale price pftheunit‘g&]ﬂ;ﬂ%@ifnd of 90 days from the date
of this order along gﬁ*{ﬂﬁn‘mre’nﬁlﬁﬁﬁ%} F«gﬂh the refundable amount
from the date of cahi?é ation i.e, 1 B,{}_E}.-“;!QI 7 Elz_ii%%'e date of its payment.

| 70 | | &b 19
FIL Direct the respondent to refrain from E}Erglng maintenance

B

charges from mé&;ﬁh,lﬂnant-- | L/ &/

g7,

40. In view of the findings In the f‘élle_f‘ahﬁ'ifé;-th_is'i"eliﬁ:f becomes redundant.

F.IIL Direct the respondent to pay Rs. 50,000/- as legal expenses and
Rs. 10,00,000/- for ‘mental agony and harassment to the
complainant

i
41.The complainant in the aforesaid head is seeking relief w.r.t

compensation. Hon'ble Supreme Court of India in civil appeal titled
as M/s Newtech Promoters and Developers Pvt. Ltd. V/s State of UP &
Ors. (Civil appeal nos. 56745-6749 of 2021, decided on 11.11.2021), has
held that an allottee is entitled to claim compensation under sections 12,
14, 18 and section 19 which is to be decided by the adjudicating officer
as per section 71 and the quantum of compensation shall be adjudged by
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the relief of Compensatiop, ating officer fp; seeking

under Sectign 34(f) of the Act ufsﬂﬂl'ﬁ:l
) The responde SN

R spuf;dﬁny is directed g refund the deposited amayn; ie,

5 g':r: 91,3&’-[" aftEr dEdT.I ct}ng 10% ﬂf [‘h? basic sale price of the

unit withf?;#. p;:e-riud {}f??ﬂ days from the date of this order along
with Interégﬁ_w‘%'q 0.00% p.a, on the f‘éﬁinﬂahla amount from the
date of fancéﬂ?ﬂﬂﬂ-iq; 18.08.:2017 tilithe date of its payment,

ii) A period of 90 days.isgiven to-the respondent to comply with

the directions gfeen i this' order and failing which legal
consequerices would follow. 3

43. Complaint stands disposed of,

44. File be consigned to the registry.

V)=
(Sanjegv Kumar Arora) (Ashok$ (Vijay Kumar Goyal)
Member Memb Member

Haryana Real Estate Regulatpry Authority, Gurugram

Dated: 35.09.2022



