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Haryana nea e.slate (nepuration and Deveropment) Rures, 2017 (inshort, the Rures) for vioraiion of section 11ta)(a) of the Act wherein iris inter aria prescribed thlat tn. promoter shalr be responsibre for a,obligations, responsibiliti{s and functions under the provision of theAct or the rures and regutftion, made thereunder or to the arottee asper the agreement for ,rlulu*..uted inter se.

Project and unit related details

The particulars of the projec! the detairs of sare consideration, theamount paid by the comprainants, date of proposed handing over thepossession, deray period, if any, have been detaired in the forowing
tabular form:

A.

2.

Name of the project Imperial Garden, Sector "LOZ,

Gurugram, Haryana

Total area ofthe project. , 
I

Nature of the project Group hous,ing colony

L07 of 20LZdated 1,O.LO.ZOL}

09.L0.2020

DTCP Iicense no.

Validity of Iicense

Kamdhenu projects pvt. Ltd.

Area for which Iicense was granted

Registere d / notregistered

Details

7
'sq.

his

Registerediffi
i. 2OBof ZOIZ dated tS.Og.ZOt
[Valid up to 31..1,2.2018 for 49637
mtrs. and extension granted vide
no.3/20t9 dated OZ.OB.20t9 whic
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extended up to 31.L2.20191

ii. 14 of 2019 dated
28.03.2019fPhase II)

[Valid up to L7.L0.201.8 for 4.57
acres]

6. Occupation certificate grar Eed on 17.1"0.20L9

[annexure R5, page I25 of reply]

7. Provisional allotment lette 27.02.20\3

[annexure R2, page 31of reply]

B. Unit no. IG-06-060 2, 6rr', fl oor, building no.6

[annexure R2, page 47 of reply]

9. Area of the unit [su1ter are l 2025 sq. ft.

10. Date of execution of
agreement

buyer's 01,05.2013

[annexure R2, page 44 of reply]

11. Possession clause 74, POSSESSION

(a), Tlme of handing over the
Possession

Subject to terms of this clause and
barring force majeure conditions, qnd

subj,ect tu 'the Allottee(s) having
complied with all the terms and
conditions of this Agreement, and not
being in default under any of the
provisions of this Agreement and
compliance with all provisions,

formalities, documentation etc. qs

prescribed by the Company, the
Company proposes to hand over the
possession of the Unit within 42
(Forty Two) months from the date
of start of construction; subject to
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timely compliance of the provisions of
the Agreement by the Allottee. The
Allottee qgrees and understands that
the Company shall be entitled to a

grace period of 3 (three) months
afier the expiry of said period of 42
months, for applying and obtaining
the completion
certiftcate/ occupation certift cate in
respect of the Unit and/or the Project.
(Emphasis supplied)

[page 62 of reply]

L2. Date of start of constructic
the statement of accour
26.07.2021 at page 105 of

17.It.201,3

13. Due date of LL.05.20t7

[Note: Grace period is not included]

14. Total consi
statement of
26.07.2021 at page L

)er the Rs.1,63,85 ,798/-

15. Total amount paid I

complainant as per the st

of account dated 26.07 |,

page 104 of reply

y the

rtement

02t at

Rs.1,10,44,276/-

16. Offer of possession 26.10.20L9

[annexure R6, page 1,28 of reply]

17. Delay in handing over po

w.e.f. due date of handi
possession i.e., 11.05.2017
of offer of possession

months i.e., 2 6.12.20 1,9

;session

rg over
till date

plus 2

2 years 7 month and 15 days
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Facts of the complaint 
I

The complainants made trr[ rorro*ing submissions in the complaint:
Ii. That the complainant$ approached the respondent company and

after meeting the 
{niciats of the respondent company, the

complainants paid ttie booking amount of Rs. 10,00,000/- in
order to be allotted I a unit/apartment in the aforementioned
project, namely, irp.[ia gardens. That the said booking amount
was paid by the cqmplaihahts on og.ot.zoi,3 however, the
acknowledgment receipt of the same bears the date l4.o1,.zol3
and printed on zT.oz,z01.3. That the respondent along with the
provisional allotment letter, also enclosed copy of annexure-i,

being the schedule of payment-instalment payment plan on

27.02.20L3, wherein, the bifurcation was made as to at what all

stages the respondent would be raising demands for the payment

of the instalment amounts from the complainants.

ii. That the complainants and the respondent entered into an

agreement wherein the complainants were allotted unit no. ig-06-

0602,located on the 6th floor, in tower no.6 having a super area

of 188.13 sq. mtrs. (zozs sq. ft. approx..) for a total consideration

of Rs. 1,,51,,85,225/- which is excrusive of service Tax/GST. .fhat

the complainants on 0B.lo.2ol3 sent a letter to the respondent

subjecting that the complainants had booked two residential units

with the respondent in two different projects, the details of the

units are as follows:

a) unit no. IG-06-0602, 6th floor, tower 6 in the project

"lmperial Gardens", sector-L02, Gurgaon, Haryana.

B.

3.
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iii.

b) Unit was boo

Expressway.

That the complainan

cheque no. 013361

22.03.2013 to the u

EKANTAM and du

conditions, the comp

instalment amount

simultaneously, thus,

to transfer the amou

No. IG-06-0602, 6tir

Gardens", Sector-102

payment of the insta

to the complainants

iv.

complainants to the

That on 07.09.2A14,

for heavenly abode I

died intestate and th

Legal representati

the deceased allotte

Legal Representati

complaint. It is

07.09.2014, however

South Delhi Munici

Certificate was issue

That the respondentV.

members by extorti

Page 6 of25
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in the project "Ekantam", Dwarka

had paid an amount of Rs. 15,00,000/- by

rawn from IDBI Banh New Delhi dated

ming project of the respondent namely,

to the depressed financial/ economic

inants cannot maintain the payment of the

for the two units mentioned above

the oomplainants requested the respondent

t of Rs: 15,00,000 /- to the account of Unit

ent amount was raised by the respondent

nd no further payment was made by the

spondent.

e complainant, Late Sh. Davinder Kumar left

ving behind everything. The complainant

Floor, Tower 6 in the project "lmperial

That thereafter, no further demand for the

refore, the present complaint is filed by the

i,e., the wife, the sons and the daughter of

on behalf the complainant and thus, the

are the complainants to the present

bmitted that the complainant died on

the date of registration in the records of the

Corporation was L5.09.2014 and the Death

on 13.10.2074.

as cheated the complainant and his family

the monies from the complainants because
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the vacant and

question has not

date despite makin

Already 2 years B

respondent had com

unit in question, i.e.,

the complainant Late

in question for the

wife, i.e., Late Smt.

both the persons are

their 2 sons and 1 da

the complainants no

possession of the unit

seeks refund of the

The complainants are

4. Direct the respondent to

complainant to the resp

from the date of mal<ing p

pay Rs. 5,00,000/- as com

C.

D. Reply filed by the respo

5. The respondenthad con

I. That the matter wi

authority or the ho

adjudication before th

being available with

adj udicating officer, p

Complaintno, 1851 of ZOZI

I possession of the unit/apartment in

handed over to the complainants even till
the timely payments of the instalments.

nths has been elapsed since the time the

itted to hand over the possession of the

from 01,.02.20'1.7 to septemb er 2019. Thar

h. Davinder Kumar had purchased the unit

rsonal dwelling for himself along wirh his

mleih=Yq,i but now in the present scenario

dead and their legal representatives being

ghter reside outside India. That, therefore,

are no longer interested in taking the

in question as they reside outside India and

ire amount paid so far.

king the following relief:

refund the entire amount paid by the

t along with interest at the rate of Z4o/o

ment till the date of actual payment and to

tion for mental harassment

ent

the complaint on the following grounds:

respect to jurisdiction of the hon'ble

'ble adjudicating officer is still pending

apex, thus no statutory vested jurisdiction

ther the hon'ble authority or the hon'ble

nt complaint ought to be adjourned sine
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court, vesting jurisdiction to adjudicate upon refund matter either
upon the hon'ble authority or the hon,ble adjudicating officer.
That the complainants are estopped by their own acts, conduct,
acquiescence, laches, omissions etc. from filing the present
complaint.

That the complainants have not approached the court with clean
hands as have nowhere divurged the hon'ble adjudicating officer
with the fact that they have been in constant defaults in making
good on their part of the obrigations, That the complainants are
willful and persistent defaulters in making the payments and have
willfully concealed that fact thereof. That approaching this forum
with half cooked and manipulated stories is a grave violation of
the doctrine of clean hands and hence, this complaint is liable to
be dismissed on this ground alone.

That one Mr. Davinder Kumar being interested in the real estate

development of the respondent, known under the name and style
of "lmperial Garde'n" at sector 102 Village, Kherki Majra Dhankot,

Tehsil and District Gurgaon tentatively booked a unit no. IG-06-

0602, super area z}zs sq. ft. after having conducted extensive

and independent enquiries with regard to the project and the
respondent and it was only after the allottee was fully satisfied

about all aspects of the project, that the allottee took an

independent and informed decision, uninfluenced in any manner

by the respondent, to book the apartment in question.

That the allottee opte{ for the construction linked payment

according to which, thf complainants were obliged to pay as

Complaint no. 1851 of Z\ZL

die till the final decisipn on the subjecr mafter by rhe hon,ble apex

II.

III.

ry.

V. plan

i per

Page B of25
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VII.

the linked stages (h

plan"J. The sale pr

other charges includ

IFMS, PLC, HVAT U

the total cost of th

allottee has paid L,1

accounts dated 26.0

defaulted under the

the statement of acco

VI. That after the dea

obligations of the al

agreement in i

administrators, exec

after the sad,:l demi

payment fell on the

fulfilling their respo

That the obligation

project as a whole is

is consequence by

allottees. That the ob

are reciprocal in na

defaults on part of th

respondent is not, u

make good on its
development of the u

also supported by th

under:

complainr no. 1951 of 202L

reinafter referred to as the ,,said payment

of the unit was Rs. 1,5 7,BS,2ZS along with
IDC/EDC, Car Parking, Club Membership,

n 3L.03.2014 and applicable taxes, making

Unit to be 1,63,85,798 out of which, the

,44,276 as is evident from the statement of

.2021,. The allottee has been in continuous

id payment plan which is also evident from

nts annexed herewith.

of the allottee in 2014 the rights and

ttee shall follow to his legal heirs as the

deems to include the legal heirs,

ors' successors & permitted assigns. Hence,

of the allottee, the obligation of timely

mplainants, who consequently defaulted in

ibilities.

f .development of the unit and thus the

ot merely and solely on the respondent but

fulfilment of obligations of the respective

tions of the parties under the agreement

re and in the Iight of such continuous

complainants since the very beginning, the

er any condition whatsoever, obligated to

rt of the promises with respect to the

it and the project as a whole. That this is

agreement wherein Clause La@) reads as
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"...subject to the

terms and conditi

under any provisi

provisions, formali
Nonetheless, it must

that despite the defi

their obligations, th

possession and i

without having regul

That as is known a
.L

timely payments by

completion of a real

done in the present

conduct as a real esta

account. The Hon'ble

Kandappan and

04.07.20Lt, MANU

that the payments are

manner as per the

the seller shall not

obligations and the c

seller alone and not th

That the respondent

number of noticeS, p?

first instance and

201,8 in order to ensu

Page 10 of25
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llottee having timety complied with

of this agreement and not being in

of this agreement and complionce

all the

default

with all
documentation etc..."

e noted by the hon'ble adjudicating officer

It caused by the complainants in fulfilling
respondent did not default in giving the

completed the construction of the project

r payment of monies by the complainants.

d practically understood that regular and

the allottees are pertinent towards the

,te project, yet, without the same being

e, the respondent has shown an exemplary

promoter which should be duly taken into

Supreme Court noted in case Saradmani

Vs S. Rajalakshmi and Ors, decided on

/o7L7 /2011: (?olt) Lz sCC 18 held

be paid by the purchaser in a time bound

payment plan and he fails to do so then

be obligated to perform its reciprocal

tract shall be voidable at the option of the

purchaser.

nt ahead of his obligations also served a

ent request letters and reminders on the

nd instance between the period of ZOl3 -
timely payment and no complications in
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VIII.

Complaint no. 1851 of 20Zl

the development nro[ess. However, the same was not obliged by

That subject to ,hd timely compliance of payments by rhe

complainants, the l.urpondunt proposed to handover the

possession of the uni[ with in A|months from the date of start of
construction and addlitional 3 months grace period for obtaining

the occupancy certifJcate. Moreover, the delivery of possession

was further subje., ,[ force, majeure conditions as spelled out in
clause 31 of the agreelmeAp*iUlrder:

"The handover of the.ldini'iBliAl/ be subject to force majeure clause

which, inter alia, irtclutdes delay on eccount of non-avaitability of
steel and/or cement and/or other builder materiqls, water supply

or electric power or slow down strike or due to a dispute with the

construction agency, employed by the company, civil commotion or

by reasons of war, enemy action, earthquake or any act of God. l,
there is any delay in the delivery of possession of the unit or the

company is unable to deliver possessro n of the unit due to force

majeure event or due to any notice, order, rule or notification of'

the central or statte government and/or any other pubtic or

competent authority or for any other reoson beyond the control oJ'

the company, tTorl be entitled to a reasonable extension of the

time for deliv,ery of possession of the unit. The allottee understands

and acknowledges that if due to any force majeure conditions, the

whole or part of the project is abandoned or abnormally delayed,

the allottee shall not be entitled to prefer any claim whatsoever

except that the company shall on demand refund the allottee's

money without any interest"

Page 11 of25
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It must be brought

affected by various

building material,

activities by the ju

account of the envi

ground water by the

force majeure circ

construction of the p

any cost implication

complainants and d

construction was bei

accounts annexed he

IX. That all these circum

majeure clause and

respondent builder.

had the right to su

happening of circ

as per clause. 14(b)(il

the respondent, the

and managed to keep

That the respondent

only with respect to

as per the concerned

the local authorities.

faced by the respond

x.

with the Haryana re

Page LZ of 25

Complaint no. 1851 of ZO2L

to light that the respondent was adversely

construction bans, lack of availability of
ulation of the construction and development

icial authorities including NGT in NCR on

nmental conditions, restrictions on usage of
igh court of Punjab & Haryana, etc. and other

tances, yet, the complainant completed the

ject diligently and timely, without imposing

of the aforementioned circumstances on the

mandin$ the prices only as and when the

done, as is evident from the statement of

ith.

nces come within the purview of the force

hence allow a reasonable time to the

at it must also be noted that the respondent

hd the constrfction of the project upon

lnces beyond the control of the complainant

however, despite all the hardships faced by

pohdent did not suspend the construction

e project afloat through all the adversities.

as complied with all of its obligations, not

agreement with the complainants but also

laws, rules and regulations thereunder and

hat despite the innumerable hardships being

t, the respondent got the project registered

estate regulatory authority and thereafter,
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XI.

completed the const,

the occupancy certifi

That thereafter, and

the respondent lega

complainants on 26

dues and taking t
27 /11/2019. That

manner the truth or

levelled by the co

contentions of the

offering possession o

control. It is submi

contractor operatin

submitted that the

implementation of

Infraprojects Ltd.

project. The said

and claimed that it
capacity, capabitity

effectuating a_nd co

respondent had no

contractor at the rel

contractor. However,

agreed timeline for

failed to deploy adeq

respondent was cons

Page 13 of25
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uction of the project and successfully attained

dated 17.10.2019.

nly after obtaining the requisite permissions,

ly offered the possession of the unit to the

1,0 /201,9 and request the payment of final

e possession of the unit on or before

ithout admitting or acknowledging in any

legality of the frivolous and false allegations

plainants, and without prejudice to the

pondent that there has been no delay in

the,unit to the complainants, it is respectfully

spondent has been prevented from timely

e project by reasbns beyond its power and

d that::the re5pondent had appointed a

under the name and style of Capacitr:

construction and implementation of the:

r had assured, represented, warranted

has the necessary resources, competence,

nd expertise for undertaking, performing,

pleting the work undertaken by it. The

rason to suspect the bona fide of the said

ant time and awarded the work to the said

the said contractor was not able to meet the

nstruction of the project. The said contractor

ate manpower, shortage of material, etc. The

ined to issue several notices, requests etc.
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XII.

XIII.

Complaintno. 1851 of 2OZl

to the said contractor to expedite progress of the work at the
project site but to no avail.

It is impertinent to note that the said contractor consciously and
deliberately chose to ignore the legitimate and just requests of the
respondent on one pretext or the other and defaulted in carrying
out the work in a time bound manner. Therefore, no fault or lapse

can be attributed to the Respondent in the facts and circumstances

of the case.

That the complainants, as ever, continued with their defaults ancl

failed to take the possession of the unit. That the real estate sector

is not merely clependant on the promoters like the respondent for
its upliftment - it is the corresponding and equally weighed

obligation of the allottees like the complainants to perform their
part of timely payment inter alia other responsibilities. That timely,

payment against the allotment is the essence of a real estater

development and cannot be turned a blind eye against. The Hon,ble

supreme court in Ireo Grace Realtech pvt. Ltd. vs. Abhishek
Khanna and Ors., decided on 11.0 L.ZOZI
MANU/Sc/o}Lg/z}ZL where, phase 1 of the project had been

issued the occupancy certificate after the completion of

construction, consequently, the developer offered the possession to

the respective allottees. The Supreme Court directed such allottees

to take the possession of their respective allotments.

XIV. That it is the obligation of the complainants under the Act to make

the due payments, as agreed, to take the possession of the allotment

within two months of occupancy certificate and to thereafter

execute the conveyance deed. The outstanding amount as on

Page 14 of25
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26.07.2021, is 63,50,

annexed herewith.

hereinbelow:

Section 19(6):
for sale to take an
under section 1,3,

in the manner a
agreement for sale
share of the regis
electricity charges,

charges, if anlt.

Section 19(10):
the apartment, pl,at

of auo months of
apartmenl plot or
Section 79(11):
registration of the
building, as the ca

section L7 of this A
xv. The complainants

agreement to make

possession with'in 30

sale deed executed u

provisions of the

"Clause 20 Events

20.1 It is specifical
shall perform, com

obligations requi
Agreement. Any de.

terms and conditi
event of default lia

Page 15 of25
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81" as evident from the statement of accounts

relevant provisions of the Act are reiterated

allottee, who has entered into an agreement
partmenl plot or building as the case may be,
all be responsible to make necessery payments

within the time as specified in the said
nd shall pay at the proper time and ploce, the

tion charges, municipal taxes, water and
intgnance charges, ground rent, and other

ry allottee sholl take physicol possession of
r b,ulldfnOrls the cqse may be, within a period
ie occu,pdncy certificate issued for the said
ilding, a.s the case may be.

Every allottee shall participate towards
conveyance deed of the apartment, plot or
m,oy be, as provided under sub-section (1) of

a corresponding obligation as per the

due payments against the unit, to take the

ays of offer of possession, and to have the

n full payments being made. the relevant

ment are reiterated hereinbelow:

default and cons equences

made clear to the Allottee that the Allottee
ly, abide by and adhere to all covenants and
to be performed or complied with under this
ult, breach or non-compliance of any of the
of this Agreement shall be deemed to be an

le for consequences stipulated therein. The
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XVI.

Complaint no. 1851 of Z0Zl

following are the events of default which include but are not
limited to the following:

(a) Failure to make payments within the time as stipulated in the
Schedule of Payments.

(b) Failure to perform and observe any or all of the Allottee
obligation as set forth in this Agreement or to perform any othe,
occupancy obligation, if any, set forth in this or any other related
Agreement.

(d) Failure to execute the sale Deed within the time stipulated by
the Compahy s, the relevant authorities.

Clause 75 Procedure foi taking possession

(a)..

accounts towards its rlalaftde intentions towards the non-payment

of the unit in the prolect. It must be noted that the complainants

are bound by the agrlement and the obligations under them shall

and remain unaffe.ruf u, any change in the market conditions, as

may occur, from time {o time. The complainants cannot be allowed

(b) upon receiving intimation in writing from the company, the
Allottee shall within thirty (30) days take the possessro n of the
said unit from the compiri W executing necessory indemnities,
undertakings and swch other documentation as the company may
prescribe....lJ'the Allottee fails to take possession of the unit as
aforesaid within the time limit prescribed by the company in its
notice, then the said unit shall lie at the risk, responsibility and
cost of the Atl'ttee in relation to all the outgoing cesses, taxes,
levies, etc.

That the defaulting conduct of the complainants is not new and
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ffiHARERA
ffiGURUGtlntvt

XVII.

XVIII.

the market or any other reason whatsoever.

That corresponding to the unlawful and malafide conduct of the.

complainants, the respondent has always showed good faith

towards the complainants. That upon request of the complainants

to transfer the sum of 15,00,000 from their unit in another project

of the respondent, the respondent, in order to ease and as a token

of good faith, proceeded with such transfer as is evident from entry

1B of the statement of accounts annexed herewith.

That it also needs to be noted that time was of the essence of the

contract and hence, the inordinate delay in payment and the.

consequent default caused by the complainants is bound to

adversely affect the respondent and thus consequently, the'

complainants are liable to pay the delayed payment charges anrl

interests. The relevant provisions under the agreement and the act

are reiterated hereinbelow:

Section 19(7) The allottee shall be liable to pay interest, at such

rate as may be prescribed, for any delay in payment towards an-v

amount or charges to be paid under sub-section (6).

Clause 72 Time is the Essence

(a)lt is specifically and categorically understood and agreed b-v

the Allottee that time Is of the essence with respect to

Allottee(s)' obligations to perform or observe all the

obligations of the Allottee under this Agreement and/or to

pay the Totol Consideration along with other poyments such

as applicable stamp duty, registration fee and other charges

stipulated under this Agreement to be paid on or before due

date or as and when demanded by the Company as the case

may be.

(b)...

Complaint no. 1851 of 202L

to wriggle out from its responsibilities due to any fluctuations in
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Clause 17(1) Faillrre to takepossessfon

17.1 It is agreed by the Allottee that in the event of the failure of
the Allotte,e to take the posse.ssion of the said Unit in theI

manner as aforQsaid in Clause 76, then the Company shall have
the option to clncel this Agreement and avail of the remediesU

as stipulated in clause 20 of this Agreement or the Company
may, without dgiuaice to its rights und,er any of the clauses of
this Agreement find at its sole discretion, decide to condone the
delay by the AllQttee in taking over the said Unit in the manner
as stated in thil clauset on the condition that the Allottee shotl
pay to the Complony,tnUlpllowing amounts:
(c) MaintenancQ Charges from the deemed date of possessron as

per notice o7 po\;essiort

Further the Cprtlpary glio hss the rjght to withhold conveyonce
I.

or handlinis,ovel fi:t*t'bccupd:tion and use of the said Unit till the

time aII Ou*mlaing amounts alon7 with overdue interest as

prescribed in thi's Agreemenl if any, are fully paid...

XIX. In light of the above-imentioned facts, it is evident that no illegality

complaint no. 1851 of 2O2t

or lapse can be

levelled by the

baseless and do

attributed to the respondent. thus, the allegations

complainants qua the respondent are totally

not merit any consideration by this hon'ble

adjudicating'dffiiei. {he present application is nothing but an abuse
I
1

of the process of far,t. Thgs, it is most respectfully submitted that
I

the present complalint deserves to be dismissed at the very

threshold.

That it is pointed olrt that the project is L00% complete and no

refund can be attow{a at this stage or would substantially hamper

the project, the resp$ndent and the real estate industry as a whole.

That in the interest Qf equity, justice and fair play, it must be noted

that the respondent has always tuned to its obligations and has

xx.

Page 18 of25



waited for an inord

taking of possession

ready to take phys

the unit attached h

XXI. Written submission on

wherein it is stated

possession of the subject

the obligation of the allo

months from the date of

of the Act,201,6.

ffiHARERA
S-- GURUGIIAM

below:

6.

|urisdiction of the autho

The authority observed th

jurisdiction to adjudicate

E.l Territorial jurisdiction

7. As per notification no.

Town and Country B,lan
,rt' ,

Real Estate

District for all purpose

present case, the project i

area of Gurugram Distri

territorial jurisdiction to d

E.II Subject-matter iurisdi

Page 19 of25
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ate period of time for clearing of dues and

the complainants. The unit is complete and

possession as is evident from the pictures of

half of respondent is filed on Z4.0S.ZOZT

t the respondent has already offered the
unit on 26.1,0.2019 after receiving OC and it is

ith.

i
t= , ''::

:.,

i, r ,
,l i:: Ji

e- to ,!at-e the possession of the unit within 2

g'iir!1,ryg bssion according to section 19[10)

it has territorial as well

present complaint for

as subject matter

the reasons given

201,7-ITCP dated 1,4.12.2017 issued by

Department, Haryana the jurisdiction of

rrity, Gurugram shall be entire Gurugram

offices situated in Gurugram. In the

question is situated within the planning

therefore this authority has complete

with the present complaint.
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Complaint no. 1BS1 of Z\ZL

8' Section 11(a)(al of the Act provides that the promoter shall be
responsible to the allottee as per agreement for sale, Section 11ta)(a)
is reproduced as hereunder:

Section 11

ft) fhe promoter shall-
(a) be responsible for alt obligations, responsibilities and

functiorts under the provisioni of this Act or the rures and
regulations made thereunder or to the ailottees as per the
agreement for sare, or to the association of ailotteei, as the
case may be, til the conveyance of ail the afartments, prots or
buildings, as the cqse moy be, to the ollottees, or the'common
areas t'o the assocfation of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

3a(fl of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the rial estate agents under this Act
and the rules and regulations made thereunder.

so, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non_

compliance of obligations by the promoter as per provisions of section
11(4)(aJ of the Act leaving aside compensation which is to be decided
by the adjudicating orficer if pursued by the complainant at a later
stage.

Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon'ble Apex Court in Newtech promoters

and Developers Private Limited vs state of u.p. and ors.,, 2021-
2022(1) RCR(civil), ,gs7 and reiterated in case of M/s sana Realtors
Pvt. Ltd. and other vs. nnion of India and other slp(civil) No. 1s00s

9.

10.

Page 20 of25
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of 2020 decided on 72,

under:

"86, From the scheme
been made and taking
the regulatory a
out is that although
'refund','interest','1
Sections 18 and 79 clea
the amount, and interest
of interest for detayed
thereon, it is the regu
examine and determine
when it comes to a q
compensation and inte
the adjudicating officer
keeping in view the
72 of the Act. if the adj

Hence, in view

Supreme Court in the

jurisdiction to entertain a

interest on the refund amo

F. Findings on the relief

F.I Direct the respondent to

complainant to the respo

from the date of making pa

F.II Direct the respondent
mental harassment

1,2. As per clause t.Z (i) of the

right to deduct the earnes

other than compensation
offtcer as prayed thqt, in
and scope of the
under Section 71" and
2016."

11,.

Complaint no. 1851 of ZOZL

t5.2022 wherein it has been laid down as

the Act of which a detailed reference has
,te of power of adjudication delineated with
and adjudicating fficer, whot finally culls
Act indicates the distinct expressio-ns tike
' and'compensation', a conjoint reading of
manifests that when it comes to refund of

m the refund amount, or directing p'ayment
ivery of possession, or penalty oia iitrrrrt
tory autltrority which has the power to
t outcOme oja complaint. At the same time,
ttioril":Qf, qe,gking the relief of adjudging
tkgibgtt-der sections f.i, 1i, 18'ani tg,

excluLsiiely' has the power to determine,
ve reading of Section Z1 read with Section

tisn under Sections 1.2, 74, Lg and L9
.envisaged, if extended to the adjudicating
i view, may intend to expand the ambit

and functions of the adjudicating officer
would be against the mandate of tie Act

of the au oritative pronouncement of the Hon,ble

mentioned above the authority has the

mplaint seeking refund of the amount and

nt.

ht by the complainants/allottees.

refund the entire amount paid by the

ent along with interest at the rate of Z4o/o

ment till the date of actual payment.

pay Rs. 5,00,000 /- as compensation for

ilder buyer's agreement the builder has

money in case the allottee has failed to

Page 2l of 25
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company the terms and

reproduced under for

(i) Earnest Money
O The Allottee understa

Consideration of the Un
the Company to ensure
the Agreement.

(ii) The Allottee hereby ag
right to forfeit the Earn
Amounts in the event
his obligations or non-
conditions set out in this
in the event of failure
Agreement in its arigi;
(30) days from the date

(iii) The Allottee qtigrges tha
in sub clquse (ii) herei
till the execution and
Unit and that the A
effect such forfeiture w

L3. Further, the Haryana

(Forfeiture of earnest mo

20'1.8, states that-

,5, AMOI]NT OF EARN.
Scenario prior to the R
Act, 20L6 was dffirent.
there wqs no law for the
and taking into conside
Consumer Disputes Red,
Court of India, the au
amount of the earnest
consideration amoun
a p a rtme nt/ p I o t/b u il d i ng
cancellation of the fla
unilateral manner or th

Page 22 of 25
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condition of

y reference:

BBA. The relevant clause is

thq fa;iluyq oJ the Allottee to perform
ilfLrryitlb oi att/any of the terms and

t shall be treated as Earnest Money by
he fulfilment of terms and condition of

and agrees that LS% of the Total

's that the Company shall have the
Money along with Non Refundable

nienttexecuted by the Allottee or
the.,Allgttee to sign and return this
Jorm to the Company within thirty
'its receipt by the Allottee.

the conditions for forfeiture as stated
bove shall remain vstid and effective

tion of the Sale Deed for the soid
hereby authorizes the Company to
t any notice to the Allottee.
Estate Regulatory Authority Gurugram

b, 'th'e builder) Regulations, 11(5J of

I Estate (Regulations and Development)
tuds were carried out without any fear as
same but now, in view of the aUoie factstion the judgements of Hon,ble National
;al Commission and the Hon,ble Supreme
rity is of the view that the forfeiture
ey shall not exceed more than 1'0% of theof the real estqte i.e.

nit/plot is made by the builder in a
buyer intends to withdraw from the

the case may be in all cases where the
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1,4,

GUl?UGl?AM

India i.e.,

F.II

t6.

project and any agree
aforesaid regulations s

15. Keeping in view ttre afo

earnest money which s

consideration of the said

prescribed rate i.e., LOoh i

date of cancellation to date

Direct the respondent to

mental harassment.

Complaint no. 1BS1 of ZOZL

e.nt containing any clause contrary to the
ll be void and not binding on the biyer.',

id legal provisions, the respondent is

all not exceed the 1,0o/o of the sale

it as per builder buyer agreement and shall

29.1,1,.201,9, accordingly interest at the

allowed on the balance amount from the

actual refund.

pay Rs. 5,00,000 /- as compensation for

The rule 15 of the rules h

and it provides that for t

determined the prescribed rate of interest

e purpose of proviso to section 12; section

LB; and sub-sections [4)

prescribed" shall be the

(7) of section 19, the "interest at the rate

te Bank of India highest marginal cost of
lending rate +Zo/o. Conseq ently, as per website of the State Bank of

the marginal cost of lending rate (in shorr,

MCLRJ as on date i.e., 17. l:,ir, $o/o. Accordingly, the prescribed

rate of interest will be I cost of lending rate +2o/o i.e., l0o/0.

directed to refund the amount of the unit by deducting the

return the balance amoun to the complainant within a periocl of 90

days from the date of this r. The refund should have been made on

the date of surrender i.

The complainants in the

compensation. Hon'ble Su

6745-6749 of 2021 titled a

aforesaid relief are seeking relief w.r.t

reme Court of India in civil appeal nos.

M/s Newtech Promoters and Developers

Page 23 of 25
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Pvt. Ltd. V/s State of Up

an allottee is entitled to

section 7\ and the quant

adjudicating officer havi

section 72. The adjudi g officer has exclusive jurisdiction to deal
with the complaints in respect of compensation. Therefore, the
complainants are advi to approach the adjudicating officer for
seeking the relief of com

G. Directions of the autho

this order and issues the following

37 of the Act to ensure compliance of
obligations cast upon the moter as per the function entrusted to

and section 19 which is to be decided by the adjudicating officer as per

Complaint no, 1851 of ZOZI

Ors. [Decided on II.L1,.2021J, has held that
im compensation under sections L2, 1,4,1_B

of compensation shall be adjudged by the

due regard to the factors mentioned in

3a$):

refund the balance amount of the

money which shall not exceed the

tion of the said unit as per builder buyer

return the balance amount to the

period of 90 days from the date of this

ould have been made on the date of

19, accordingly interest at the prescribed

Hence, the authority heret

directions under section

the authority under sectio

The respondent',,is d

unit by deducting the

complainant

order. The

within a

refund

surrender i.e, 29.1,1,.2

rate i.e., 1,00/o is allo on the balance amount from the date of

cancellation to date of ctual refund.
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1.8.

1,9.

ii. A period of 90 days i

directions given i

consequences would

Complaint stands disposed

File be consigned to regi

ryi,)J*dr^,,
Member

Haryana Real Esta

Dated: 17.08.2022

Complaint no. 1BS1 of Z0Zl

given to the respondent to comply with the

this order and failing which legal

llow.

(Dr. K.K. Khandelwal)
Chairman

Authority, Gurugram

.t

lxa
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