HARERA Complaint T:E;EEE of 2018 &

1
[
|
i
| Ers

@5 GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

Date of decision: 24.08.2022

NAME OF THE BUILDER M/5 IF-I;IJ'.rﬂ GRACE REALTECH PVT. LTD.
PROJECT NAME THE CORRIDORS.

| s Case No. o Jjjr_':';zq“p title Appearance
| Ne. ERESS i

1 | CR/623/2018/438/2021 | Sahdewp Bansal V/SM/sireo | | Shri Manmeet

_.race’Realtech Pvt Lid. jamwal
\ : Ay Shri M.K Dang
| 2 CR/2392/2021 | #iShyam Sunder Goyal V/S Ms. Vaishali |
| M/§ Ireo Grace Realtech Pvt | | Shri MK Dang
[ { I Lid.
E CR/2731/2021 Mg gﬁ[am V/SM/sTreo || Ms. Shubham
. ace Realtech Pvi. Ltd Mahajan and

‘ L 'w 7l ey | Lavish Thukral
' L\ S shri M.K Dang

4 CR/4735/2020 B ﬂ ahaandMona | ShriSanjeev
: SMeowalid VS reo Grace Sharma |
| Realtech Py ' Shri MK Dang

5 | CR/6328/2019/1375,20214, ﬁrygs reofGrace || Shri Parth

'[‘q “Realtech Pvt, Lid. Shri Keshav Yaday
, Proxy
[ T 7 T =
CORAM: . |
Dr. KK Khandelwal Chairman

| Shri Vijay Kumar Goyal Member

ORDER

1. This order shall dispose of all the five complaints titled above filed before
the authority under section 31 of the Real Estatz* (Regulation and
Development) Act, 2016 (hereinafter referred as "the Act”) read with rule
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HARE L P
& GURIGRAM

28 of the Haryana Real Estate [Regulation and Development) Rules, 2017

{hereinaf&er referred as “the rules") for violation of section 11(4)(a) of the
Act whergin it is inter alia prescribed that the promoter shall be
mspunﬂfhﬁe for all its ebligations, responsibilities and functions to the
allottess :%5 per the agreement for sale executed inter se between parties.
2. The core |issues emanating from them are similar in nature and the
cnmpialnlnt[s] in the above referr-:ad matters are allottees of the project,
namely, The Corridors situated at&gtor -67 A, Gurugram being developed
by the sat!ne respondent/ prun}‘il::t?}' Le, M/s Ireo Grace Realtech Private

Limited, The terms and conditions gf thE buyer s agreements fulcrum of

i
|2 ¥

promoter [to dﬂ]jvqu_l SSE
award of refund’ the entire, ar

compensation.

Ny statiis, ubiit no., date of agreement,
possession clause, due date of possession, total sale consideration, total
paid ammﬂn t, and relief suugﬁthréﬁmen in the table below:

3. The details of the &iﬁpfajﬁts,,ire '

I i ;'I' ‘ e L3
|| IARLERA
Project Name andt.;_*- "-mus('nhfﬂa:{ ﬂqmcuw , Haryana,

Location
Project area 37.5125 acres
DTCP License No, 05 of 2013 dated 21.02.2013 valid upto 20.02.2021
Name of Licensee M/s Precision Realtors Pvt. Ltd. and 5 others
Rera lu#immd Registered

' Registered in 3 phases
| i Vide 378 of 2017 dated 07.12.2017(Phase 1)
Validity Status Vide 377 of 2017 dated (07.12.2017 (Phase 2)
| Vide 379 of 2017 dated 07.12.2017 (Phase 3)
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f HARERA
b GURUGRAM

Complaint

Mo, 623 of 2018 &
others

30.06.2020 (for phase 1 and 2)
31.12.2023 (for phase 3)

—

Details of phases Phase I: Tower A6 to A 10, Bl to Bd and C3 tn C7
Phase [I: Tower Alto AS, B5-BS, 11, C1 and convenient
shopping |
Phase llI: Tower D1 to D5
Details of Occupation 31.05.2019 for ph
Certificate 27.01.2022 for ph

Not obtained for p

£

hase 3

Possession Clause: - 13. Possession and Holding Charges |
Subject to force majeure, as defined herein and further su bm:d to the Allottee having

complied with all its obligations un{ﬁr ﬂ‘n: terms and conditio ns of this Agreement and
higAgreement but not imited to the timely

not having default under any provis
the total sale consideration, registration

payment of all dues and charges

chares, stamp duty and uthur-:h e

with afl the formalities ar d
proposes to offer the pos
of 42 months from th
preconditions Impose
and understands tha
days (Grace Period)

210 hlf_'1.|-|
| T ?J 0

f.I

aﬂ

:ompany shall addi':luna!

L A=l
. after the exp

afl the Said co

also.subject to the al
prgshtﬂbed by the company, the company
' to the allottee within a periad

5 and/or fulfillment of the

& having complied

d), The Allpttes further agrees |
‘entitled to a period of 180

unforeseen delays beyand the raas al::!;e control-of the Eumﬁir:y

nitment period to allow for

Date of approval of building plan E% 072013

| Date of environment clearance:

Date of fire scheme approval: 27

.13...!1!13

Due date of possession: 23,0120 l
(Calculated from the date of approval’ _}lﬂdlngglans]
Note: Grace Period is ot allowed. f 5 A
Al X ave
i | 1 ¢ ) na |
Sr. | Complaint Reply [ | “Onig’ [ "Unolt/ [ TDateof | TotalSale | Relief
No | Mo, Case status M. admeas | apartment | Consider | Sought
Title, and I uring buyer atlon /
Date of , agreement | Total
Iling of Amount
complaing paid by
the
complain
Y 1. T It ant
1. LRAG2AS 25092018 @ 140334k | 133497 | 27052014 | | TSC:- Rs, Refund the
018/ 438/ Floor, B | mg. e Rs entire
2021 Tower Fourpartite | | 13L6%9,71 | amount
Sardeop agreement: | | 9/ along  with
Bansal WS | 10,12.2015 infEres |
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Compiaint No. 623 of 2018 &

others
[page mo. AP:-Rs _
143 of 1,29.0058 | Compensati
complaint] 5/- on
P AEI0E] 1201, 12th T9E0E7 | 02062014 | TSC: - RS Refund the
Floog, Ad = o s, Entire
Towoer PRI amaunt
[page no. 22 5/- along with
of interesy
AP -Rs
62,9774 | Compensati
- on
TSCi - Rs. | Refund the
2048126 | entlre
5/ amount
along with
AP:-Ra interost
1.87 5855
8/
CR/RI2R/ T5C:- Re. | Refund the
2019/1375 1438608 | entire
j202 3l amount
Amit [din along with
L AP: Rs. | interest
Irea Grace 1.13.06.59
Rea B/-
Pyt Lid.
16092021 | 1104,11th 193753 | 11.082014 | T5C:- Rs. | Refund the
Floor, B8 | sg.ft 2011725 | entire
Tower a8/ amount
along with
[page no. 36 interest.
af AP:
complaint) Rs.190.73 | Compensati
S377- 0
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A.

| AP Amount paid by the allottes{s]

HARERA Complaint Hp 623 of 2018 &
 GURUGRAM e

DOF | ’ '
24122020 |

Note: In the table nferred above certaln uhhraﬁnnms havn been used. They are elaborated as
follows:

Abbreviation Foll form
TSE Total Sale constderation |

4. The aforesaid complaints were filed by the complaihants against the

promoter on account of violation of the builder buyer's agreement

executed between the parties, 11'.! #ﬁaﬂ of said units for not handing over
. 'l".-”-

raward of refund thE entire amount

along with interest.

- It has been decided to treat the-said complaints as an application for non-

compliance of statutory uﬁﬁgaﬁnm‘ on the part pl" the promoter
/respondent in terms of sec - n 34(f) of the Act which mandates the
authority to ensmiﬂﬁnq]]iaﬂce ft!fle abligations cast u;%nn the promoters,
the allottee(s) and ttle rﬁl estate fgents ul_]ﬂg;' the Act, the rules and the
regulations made ﬂter’q.l\_::eh - - §

. The facts of all the compl n.t&tﬁﬁ:@' thr-.' complainant(s) /allottee(s)are

similar. Out of the above-me angd case, the particulars of lead case
CR/2731/2021 Manju Iﬂiﬁ d Abhishek Jain V/S M/s Ireo Grace
Realtech Pvt. Ltd. are being i:hi;ce:ﬂ]nm consideration for determining the

rights of the allottee{s] qua refund the entire amount along with interest.

Project and unit related details

7. The particulars of the project, the details of sale consideration, the amount

paid by the complainant(s), date of proposed handing over the possession,
delay period, if any, have been detailed in the following tabular form:
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Complaint No. 623 of 2018 &
others

CR/2731/2021 Manju fain and Abhishek Jain V/S M/s Ireo Grace
Realtech Pvt. Ltd.
‘5. N. | Particulars Details
1. | Name of the project “The Corridors" at sector 67A,
Gurgaon, Haryana
2. | Nature of the project Group Housing Colony
3. | Project area '-%3)’;_5.1‘25 acres
4| DTGP license no. and| {5 af 2013 dated 21.02.2013 valid
va!{:llty status A oA _' 1 pmzq.?z,gle
5 NarJle of H-:enéh_ ‘| M/s Precision Realtors Pvt. Ltd. and 5
" others *\
; i I "“J. i A . '_'I“""'!-
6. | RERA Reg&tﬁr&df mt Regi tesp.-d{ - a
registered | gistered in 3 ghaz-.es
: 378 of 2017 dated
: T;wu .2017(Phase 1) |
* | Vide 377 of 2017 dated 07.12.2017
/% E.“ﬂﬂ?l |
- " Vide 379 of 2017 dated 07.12.2017
~ 0tk A
(GURUEsE M
Validity Status 30.06.2020 (for phase 1 and 2)
31.12,2023 (for phase 3)
8. | Unitno. BOZ, 8th floor, tower A3
I
{page no. 34 of mmplaint}
9. | Unitjarea admeasuring 11920.22 sq. fr
Page 6 of 23




JE

HARERA Complaint No. 623 of 2018 &
B o T ey qul"ﬁ
2, GURUGRAN
{page no. 34 of complaint)
10. | Date of approval of|23.07.2013
building plans (annexure R-13 on page no. 57 of |
reply) |
11. | Date of allotment 12.08.2013
' (annexure R-2 on page no. 41 of reply]
12.|Date of environment | 12.12.2013
. ! |
clearance f‘ (dnnexure R-24 on page no. 69 of
'¥ reply)
13. | Date of buildsr hu} £|02.09.2014
agreement / :,;'. h}'w o, Elgf:nmr- aint)
14, | Date of Er_? sche 2?11 Eﬂlm '-;..
approval ‘h ' nnﬂxlﬁre R—EE on| page no. 76 of
\T N | |0 | /&)
15. | Due date nfpﬂﬂﬁ‘&éﬁiﬂﬂ] : ilm-zléli |

fcgjéulﬂtéd from the date of approval |
tof building plans alk the possession
‘clause specifies for the same) ‘
- |
|Note: Grace Period is not allowed.

16.

Possession clause

lll’.. Possession and olding Charges

Subject to force eure, as defined
herein and furthe j subject to the
Allottee having complied with all its
obligations under ‘the terms and
conditions of this Agreement and not
having default undenf any provisions of
this Agreement but not limited to the
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ﬁ HAR E RA Complaint No. 623 of 2018 &
& GRUGRAM ahers

i | | ] timely payment of all dues and charges
including the total sale consideration,

registration chares, stamp duty and

| other charges and also subject to the

allottee having complied with all the
formalities or documentation as
prescribed by the company, the
company proposes to offer the
possession of the said apartment to
ﬂ'td allottee within a period of 42
liwnths from the date of approval of |
building plans and/or fulfillment of
| the preconditions imposed
| thereunder(Commitment Period).
The Allottee further agrees and
understands that the company shall
inhinnaIly hﬂanl—itied to a period of

0 dqsl JE Period), after the

B R |

(AN ,: ] qfﬂ'lé,:' d commitment period
‘ ] aﬂqz.rr ﬁar unforeseen delays beyond
} ; - reasonable control of the
]
i | Company.
R

1 Tutak sale cnnﬁldfranun BSI.-II;{IIJ!-,‘BI,EES i

| " (as-per payment plan on page no. 67 of
| | complaint)

18, Amnunt paid by the|Rs.1,8799558/-
mmﬂ:]&mants

(as per receipts on page ne. 13-25 of

| complaint)

19. | Occupation certificate | 27.01.2022

, (annexure R-30 on page no. 83 of
reply)
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HARERA Complaint fim. b23 of 2018 &
=2, GURUGRAM ]’“‘*

21,

22.

23.

— — R

20, | Offer of possession 16.02.2022 |

(as intimated by the counsel for the
respondent)

(= ==

Facts of the complaint |

The complainants have made the following sdbmiﬁiuns in the

complaint: - '

That the complainants hﬂnké%-" o5 al flat admehsuring to 1920.22
sq.ft located on 8th floor at te : ﬁ'ﬁfur an agreed l:bnsi-:leratmn of Rs.
2,04,81,265/-. /oA 1" ] :

That the mmplalnants ﬂpfquidr msmgmqunt scheme as their
payment plan and being the bonafide allottees made the payments of the
e-booked residential flat.

yers agreement dated 02.09.2014 was
ide which-tnit no. 802 in tower A3 of the
aforementioned project of the msppndeﬂﬁ'.ms allotted to them. That as per

entire agreed consideration of

That accordingly a builder
executed between the pam%s

clause 13.3 of the aforesaid bui dérbuyer’s agreement the possession of the

allotted flat cnmpl%é aﬁ% #ﬂhﬂ!{pa"r&d of 42 months from the
date of approval of the bu:lihrg plans. ﬂ{‘ fulﬁlmﬂnt of the preconditions

imposed thereunder.

24, That the Hon'ble Supreme courtin 'Ireo Grace Realtech Pvt Ltd v. Abhishek

Khanna' bearing Civil Appeal No.5785 of 2019 has observed that the 42
months of agreement for handing over the pusses*simi of the apartments
would be required to be computed from the date on ufuhif:h fire NOC was
issued and not from the date of building plans were sahrﬁuned.
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w HARERA Complaint No. 623 of 2018 &
4B GURUGRAM

23,

26.

27

others

That in terms of the aforementioned judgment, Hon'ble Apex Court
categnrizeJ: the allottees in 2 phases. That allottees /buyers whose flats are
ready shall fall under the purview of phase 1 and all other allottees/buyers
whose fats/apartments in the concerned towers which are not
constructed completed shall come under the ambit of phase 2.
The hui[del cannot force the allottees to take the apartment in any other
romplete tower of the said project. It is further submitted that the Hon'ble
Supreme Er:urt of India l:llreﬂ?av:,i I:t:& _:atlurreesjbuyers falling under the
category of phase 1 to take the 5 ﬁhn of their booked flat/apartment
along with the compensation E}h . dEi'&:,r caused in completion of the
project. Tth it was furhh-e‘i' dﬂ'ﬂﬁ&ﬂﬁthe EUHdEI' to refund the amount
deposited tp the allottees in thE"t#Fﬁhr}r of ph&s&‘ti along with 9 % simple
interest per annum from the date of sanction of fire noc ie. November
2018 till thre realization of the em'li amount.
That the cdmpiainants herein co
allotted to them is A- E-HE-BI‘JE La..!wwer A3, Bth floor which is not ready,
mnstrumc{n Is not mmp!emd a_.pi:l there is no occupation certificate
obtained by the resEu dentw. i ﬁ&rwnﬁd tower. Therefore, the
d of the

l:umplamaﬂts are El'JtIﬂ'Ed to't ¢ amount deposited i.e.

Rs. 1,88,50,590,/- along with 9% ﬁmple interest frnm November 2018 till
its actual rclahzatmn

under category of phase 2 as the flat

2B. That the cbmplainants tried to resolve the Issue amicably and wrote

several emluls to the respondent, in fact also conducted several meetings
with the respondent. The respondent also offered another flat in the tower
which s !‘Eﬂﬂ}' in all respects but then demanded additional Rs.
12,00,000/- towards preferential location charges, That despite defaulting
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HARERA Complaint hﬁll 623 of 2018 &

others

== GURUGRAM

in providing the possession within the time stlpulzted.i the reality is that

the tower A3 till date not heen constructed completely, still the
respondent is demanding additional Rs. 12,00,000/- frqm them.

29. That the respondent has not obtained the occupation/completion
certificate for the aforementioned project and hence faiii&d to handover the
peaceful possession of the allotted unittill date. That having no option left,
complainants herein are filing the present complaint for the refund of the

entire amount deposited by tﬁﬁmtﬂmrﬂs the consideration of the allotted

flat, E '.3

C. Relief sought by the cﬂmplajﬁants: . .

30. The complainants have soughtifollowing relief(s):
. Direct the respondent tn!refu nd anamount of Rs, LEE,E[}.E- 90 /- along
with Intereﬂ @ 4}% p. a‘f rfﬁrI'eremh«eﬁEﬂlE till ;date of realisation.
% '||

II. Direct the rﬂé?%nﬂt:nﬁ tojpa fﬂhinﬁqﬁ&ﬂnﬂ for mental agony along
with litigation casts.. ‘

31. On the date of hearing, Th&l}'nﬁﬁﬂnrlljr Explalned to the respondent/
promoter about the cnntravgnﬂﬂnm as alleged to have !_:aen committed in

relation to section 11(#) (a) ofthe act to plead guilty or not to plead gullty.

D. Reply by the respondent =~ .

The respondent has contested the complaint on the following grounds.

32, That the complaint is neither maintainable nor tenable and is liable to be
out-rightly dismissed. The apartment buyer's agreement was executed
between the parties prior to the enactment of the Real Estate (Regulation
and Development) Act, 2016 and the provisions laid dewn in the said Act

cannot be applied retrospectively,
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g HAR ER:P\ Complaint No. 623 of 2018 &J
& GURUGRAM | others

33. That thersl is no cause of action to file the present complaint.

34, That the cbmpiainants are estopped from filing the present complaint by

their acts, hmissiuns admissions, acquiescence's and laches.

35. That the complainants have no locus standi to file the present complaint.

36, That the cii':mplaint is not maintainable for the reason that the agreement
contains an arbitration clause which refers to the dispute reseclution
mechanlsm to be adopted by the parties in the event of any dispute ie.
clause 35 of the buyer’s agreemmﬂ&

37. That the complainants have nut_;agpmdched this authority with clean
hands and| has intentionally suppt‘esﬁed antd concealed the material facts.

The presept complaint has been ﬁhacl by it maliciously with an ulterior

Waea ] o
motive and it is nnthh:rg but asheer abuse nF,t‘l;be rocess of law. The true
# 0™ L
and mmr{t facts are-nsifnlluw“ ' 1 3 !

e | That the {:_ﬂm I’a_zinaht. er r:he: tlge veracity of the project
| e ty
' namely, ‘The Corridors!, Sector 67-A, Gurgaon had applied for
| allotment of an apartment by filling the Booking Application

' Form and agreed t’a b:!b::iund by the terms and conditions of
y |
.
. That vide its letter dated.12.08.2013 ajlutted the complainants

.aparl:mam:’ no: Cﬂ=ﬁ3-‘ﬁﬂ-ﬂﬂ2 haﬂng tentative super area of
| 1920.22 sq. ft. for a total sale consideration of Rs. 2,04,81,265/.

| the same.

i'['he respondent sent copies of the agreement to the
icnmplainants vide its letter dated 16.12.2013. the apartment

‘buyers agreement was executed between the parties on
102.09.2014,
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b GURUGW athers

That vide payment request letter dated 17.04.2013, the

respondent had raised the payment demand towards the
second instalment for the net payable amount of Rs
22,21,563 /-. However, the amount credited !H:tnl}' after reminder
dated 28.05.2013 was sent by the rlespnndent to the

complainants,

|
That vide payment request letter dated 30.03.2015, respondent

had raised the pay r,lgen"t demand towards the fourth instalment
”_J‘ﬂ_' it of Rs. 25,27, 5‘3|B,’ However, only
after reminaerg ﬂm 1505.2015 and 10.07.2015, the
cumplaluaﬂ\m‘mﬂé‘lﬁ& pﬁ}ﬂnentntﬂwards the due amount.
That viiti& ‘payment request letter’ dated 02.082016, the
resparﬂienﬁhad rai ﬁ'H! ph:ﬂnﬁtﬂhmde towards the fifth
instalment for the _mﬁ pa_-,rahle amount pf Rs. 22,49 489/-.
inders dated 29.08. zm 6and 21.09.2016,

ed to remit the due amuunt and the same

However, despite
the complainants fal
was accordingly ﬂlgaaﬂ,.iu the next instalment demand.

That vide p#ymﬁnt ﬂﬂﬂiﬁﬂf’dﬂtﬂﬁ 07. E:H 2016, respondent
had rzused the Egjrment demand towards the sixth instalment
for the. fet. pd_'y'hii.]gi urmiount /of. Rs. 44,98978/- However,
despite reminders dated 04.10.2016 and 27.10.2016, the
complainants falled to remit the due amou +[ and the same was
accordingly added In the next installment 4Emand.

That vide payment request letter dated 25.10.2016, respondent
had raised the payment demand tm-v}rar-:is the seventh
installment for the net payable amount dlmt' Rs. 65.28,961.06.

Page 13 of 33



> G{JRU Gﬂ j!lLM others

' However, despite reminders dated 21.11.2016 and 13.12.2016,

the complainants failed to remit the due amount and the same

E HARER*\ Complaint No. 623 of 2018 &

was accordingly added in the next installment demand.

® | That vide payment request letter dated 29.12.2016, respondent
had raised the payment demand towards the eighth installment
for the net payable amount of Rs. B4,78,673.11. However,
despite reminders dated 24.01.2017 and 15.12.2017, the
| complainants failed th.:i:eihit the due amount and the same was

| accordingly added h’ﬁl :tm:-:t installment demand.
* | Thatvide pa_'fml‘:l:lt mqu&stletmr dated 13.02.2017, respondent

 had raised the pa:,smeﬁi_ demand towards the ninth instaliment
il'.he net payable amount of Ks. 1,03,64,906.11. However, the
| said amount was paid p?r the complainants only after reminders
| dated 14.03.2017 and 14?.0_4.-2'5 17 were sent by respondent.

. iThar as per clause 13.3 of the agrenmént the possession has to
be handed u?arm%deﬁnqnﬂu‘ﬁnm the date of approval of
Ihu:!::'hng plans l‘mi F?.ﬂmﬂﬂlﬁﬂnﬂ imposed thereunder. The
! time was to beco mgufhd{mmﬁﬂu dnt? of receipt of all requisite
' approvals, Even ntl'!ent.':{s:h, the constru ction could not be raised
in the absence of the' necessary approvals. That it has been
specified in sub- clause (iv) of clause 17 of the approval of
'building plan dated 23.07.2013 of the said project that the
iclearnnr:e issued by the Ministry of Environment and Forest,
‘Government of India has to be obtained before starting the
i construction of the project. That the environment clearance for

‘construction of the said project was granted on 12.12.2013.

‘ Page 14 0f 33



HARE RA Complaint I'iat:;:: 230f2018 &
=2 GURUGRAM i

Furthermore, in clause 39 of part A uf the environment

clearance dated 12.12.2013 it was stated t|hat fire safety plan
was to be duly approved by the fire depart#ent before the start
of any construction work at site. That as }ﬁler clause 35 of the
environment clearance certificate dated 12.12.2013, the
project was to obtain permission of Emines & geology

department for excavation of soil before the start of

ol

_ ul&l’;ﬂ permission fn:In the department of

mines & geology depa i it has been obtained on 04.03.2014.
e That last of the’ ‘{]:ilflltl?l:ﬁf apﬁrﬂvals which funns a part of the
pm-cundi’duns hﬁ! thE fire scheme Elpp'l*ﬂ‘ﬁ-’ﬂl which was
abtained on 27.11, Emﬂ- and that the time period for offering

the possession, aa:sf:rdmg to the agreed tqrms of the buyer's

construction. The

agreement would thave lapsed only nn, 27.11.2019. the
respondent has alfeady completed the construction of the
tower in which jﬁ:ﬂinﬁ allotted tothe cumplainants is located
and applied fﬂ“l“'d:a. éﬁﬂfﬁ? the occupation certificate on

10.09.2019. IFE LD A
"4 |
38. That the complainants are tryingto mislead this hnn'hlfb forum by making
baseless, false and frivolous averments. The rESpnl;'ldent has already
completed the construction of the tower in which the unit allotted to the
complainants is located. |
39. That the implementation of the said project was han‘.lfPErEd due to nan-
payment of instalments by allottees on time and also dU!fE to the events and

conditions which were beyond the control of the resp*nnﬂent. and which
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ﬂ HARER}E:\ Complaint No, 623 of 2018 &
b CURLGRAM

40,

41.

others

have affected the materially affected the construction and progress of the
project, qu'ne of the force majeure events/conditions which were beyond
the cunl:h::-' of the respondent and affected the implementation of the
project and are as under :

Inability to undertake the construction for approx. 7-8 months due to
Mﬁﬁmmﬂmwjmwwm The
respondent had awarded the construction of the project to one of the

leading l.':m!sl:ruttlun companies q-E lndia The said contractor/ company

could not i :nplernant the enhrup?lgﬁ for approx. 7-8 months w.e.f from

e da e,
notification with mg‘ﬁrd: ‘h:-‘j*ﬂ t‘thahﬁg \During this period, the
contractor hﬂuld not make pay?ne;‘]’f‘tﬁ the Iahm;lr In cash and as majority
m-.trucnun a-:ttivities in India do not

9-10 Nm.uInher 2016 the ,,iia-"r'l _n the Central Government issued

of casual Iahuur force engaged.in

have hankLac:nur‘.—:ts and were paid in cash on a daily basis. During
tion the cash withdrav

Demonetiz al limit for companies was capped at
Rs. 24,000 Iper week initially whar&as cash payments to labour on a site of
the rnagnir{,ude of the project irfq;fésﬁnn are Ks. 3-4 lakhs per day and the
work at site got alrﬁu# halted for'7-8 manths as bulk of the labour being
unpaid weIt to their hurﬁetnw?ﬁs"‘w ich resui’fed*tntn shortage of labour.
Hence the IlmplemEnmt{nn of ﬂ]éhm;am;’m qulﬁgﬂon got delaved due on
account of ?sues faced by contractor due to the said notification of central
government.

There are 4I5n studies of Reserve Bank of India and independent studies
undertaken by scholars of different institutes/universities and also

newspaper reports of Reuters of the relevant period of 2016-17 on the
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said issue of impact of demonetization on real Es:tate industry and

construction labour. |

42. Thus, in view of the above studies and reports, the said event of
demonetization was beyond the control of the respondent, hence the time
period for offer of possession should deemed to be exténded lor 6 months
on account of the above, .

43. Orders Passed by National Green Tribunal: In last four successive years
le. 2015-2016-2017-2018, Hoh'ble National Green Tribunal has been
passing orders to protect the uémrlmnm£nt of the country and especially
the NCR region. The Hon'ble NGT had passed orders governing the entry
and exitof vehicles in NCR region. Also, the Hon'ble NGT has passed orders
with regard to phasing out méﬁﬂ.—}rearﬂld diesel vehicles from NCR. The
pallution levels of } CRiregionhave been quite high for couple of years at
the time of change _;%h;gathgri Hbvanhﬂr'e#ﬂrj@'ear; The Contractor of
the respondent m}ljﬁ ﬁ'ﬂtiunﬁeﬁﬂk& canstruction for 3-4 months in
compliance of the nrﬂarﬁf-ﬂ?&'hﬂﬁa‘ﬂmﬂ Green Tri.bunal. There was a
delay of 3-4 months as Iahnli_r wentl back to their Iéll:lrnEH:Iers, which
resulted in shortage of labour fn April -May 2015, Noyember- December
2016 and November- December 2017. The district administration issued
the requisite directions in this regard.

44, In view of the above, construction work remained very badly affected for
6-12 months and due to the above stated major events and conditions
which were beyond the control of respondent and the said period is also
required to be added for calculating the delivery date q:lf possession.

45. Non-Payment of Instalments by Allottees: Several other allottees were in

default of the agreed payment plan, and the payment of construction
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linked instalments was delayed or not made resulting in badly impacting

and dela yitkg; the implementation of the entire project.

46. Inclement Weather Conditions viz. Gurugram: Due to heavy rainfall in

Gurugram in the vear 2016 and unfavourable weather conditions, all the

construction activities were badly affected as the whole town was

waterl nggﬂld and gridlocked as a result of which the implementation of the
project in question was delayed for many weeks. Even various institutions
were ﬂrdeﬂed to be shut d:::wnfclqsad for many days during that year due
to adverse Jseuere weather :c:nd.i‘tii:-ﬂsi

47. That Dl,vimpnal Commissioner, Eq_ru_gram directed District Town Planner,
Gurgaon t+& stop construction afj site -and for nearly two months the
implementhl:l on kept in abeyance. Despite all these circumstances
mentmn&d| above respgndmt wurgéd hard and. ﬂfelEﬁsly and was able to
complete tﬁe Eunsh'l'.lﬂliﬂn qi' the aqarﬂneit ;ﬁqtfqu to the complainants.

48. Copies of JII the relevant dm:umeri'-ts have heen filed and placed on the
record. ThJ:tr authenticity is pot f’h‘ dispute. Hence, the complaint can be
decided onthe basis of these uhdrsputed documents and submission made

by the parties.

E. Jurisdiction of the authority |

49. The plea of the respondent rngardin g rejection of complaint on ground of
jurisdiction stands rejected. The authority observes that it has territorial

as well as HII.I bject matter jurisdiction to adjudicate the present complaint
for the reasons given below.
E.l 'I'Er)—ltnrial jurisdiction
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50. As per notification no. 1/92/2017-1TCP dated 14.*2..?&1? issued by
Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project
in guestion is situated within the planning area of ¢umgram District.

Therefore, this authority has complete territorial jurisdiction to deal with
I

the present comiplaint. i

E.l  Subject matter juris:llﬁl:lnn

51, Section 11(4](a) of the Act, ﬁﬁﬁ ﬁﬂ:'-mie& that the prnmnte:- shall be
responsible to the allotiee as pal{agmemep‘a.{ur sale. ?Eﬁtlﬂn 11{4)(a) is
reproduced as hereun;lrr* ~\ |

Section 11 e J .E \ |

(4] The promater shail-

fa) be responsible for oll obligations, respansibilities und Junctions
under the provisions of thisiAct or the rules and regwlations made
thereunder or to the anm.'E.s as per the agreement for sale, or to the
association of allattess, as the case mai he, il the conveygnee of all the
apartments, plots or biildings; as thecase may be, to the allottees, or the
common areas te the associGtionoef allotices or the competent authority,
as the case maybe;

Section 34-Functions of the Autharity:

24{f) af the H-:;t'pmwdpfm mwrrmmpﬁqﬂmfgf .ﬂm obfigations cast
upon the promaters, the. allottees and the real astate agents under this
Act and the rules and reguiations mode thereunder. !

y ™

=

52. S0, in view of the previsions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside m}mpensﬂ'tiﬁn which is to be
decided by the adjudicating officer if pursued by the /complainants at a
later stage.
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53. Further, tt: authority has no hitch in proceeding with the complaint and
to grant a

lief of refund in the present matter in view of the judgement

passed by *he Hon'ble Apex Court in Newtech Promoters and Developers
Private Lfilhlted Vs State of U.P. and Ors. 2021-2022(1) RCR{C)357 and
ref Eemden case of M/s Sana Realtors Private Limited & other Vs Union
of India LI': others SLP (Civil) No. 132005 of 2020 decided on
12.05. Eﬂ.?fwhereln it has been laid down as under:

“86. From the scheme of the ﬂc.l;'qj‘.lz_i-'_hf-r;ﬁ a detailed reference has been
made and taking note of power of adjudication delineated with the
regu fnmry authority and aﬁﬁw'nﬂ?cﬁ what finally culls out is
that pithough the Act indicates the distingt expressions like ‘refund’
intenest’, ‘penalty’ and ‘compensation’ o Eonjoint reading of Sections 18
and 19 clearly mdnﬁrts-tﬁif when it domesto refund of the amount,
and interest on the refund amount; or directing payment of interest for
dela delivery af posgewsion, or panalty aond interest thereon, it is the
regukitory authority which has the power Lo sxarming and determine the
autcgme of a complaint. At the Same time, when it comes to a question
of seeking the rélief of atljudging compensation and interest thereon
wrder Sections 1.2, 14, 18 and 19, the odfudicating officer exclusively has
the ppwer to defermine, keeping 1 view the collective reading of Section
71 repd with Sectian 72 of the Act, if the adjudication under Sections 12,
14 I‘E and 19 other than eampensation as envisaged, if extended to the
adjudicating officer as prayed t#?ﬂi.-'-it{'_u}af'ﬁem may intend to expand
the ambit and scope of the poWérs and functions of the adjudicating
officar under Section qu'qnag} -.-.?i_afd éz dgainst the mandate of the
Act 2016." A B -

o4, Hence, in| view of the authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above, the authority has the
jurisdiction| to entertain a complaint seeking refund of the amount and

interest an the refund amount.

|
F.  Findings on the objections raised by the respondent

|
F.1 Objection regarding jurisdiction of the complaint w.r.t the apartment
buyer's agreement executed prior to coming into force of the Act,

I
Page 20 of 33



HAREIRA Complaint No. 623 of 2018 &
® GURUGRAM o o i

55. The respondent submitted that the complaint is neither maintainable nor

tenable and is liable to be outrightly dismissed as the buyers agreement
was executed between the complainants and the r&spn-hcifnr prior to the
enactment of the Act and the provision of the said Act !t:a_nnnt be applied
retrospectively. i

96. The authority is of the view that the provisions of the Act are quasi
retroactive to some extent in operation and will he!applicﬂhie to the
agreements for sale entered Enii;t;?gng;prlur to n:uminq' into operation of
the Act where the transaction ﬂ.t‘#ﬂtﬁlin the process af completion. The
Act nowhere provides, nor c:an be so-.construed, Fhﬂt all previous
agreements would be re-written after coming into force of the Act,
Therefore, the provisions of the Act. rules and agreement have to be read
and interpreted harmoniously. However, if the  Act ghas provided for
dealing with certain specilic provisions/situation in a :@peciﬁcfpa rticular
manner, then that situation would be dealt with in accordance with the Act
and the rules after the:date of coming into force of the Act and the rules.
The numerous pruuisiun:-{i: Fthe Act save the provisions of the agreements
made between the buyers and sellers. The said contentian has been upheld
in the landmark judgment of Neelkamal Realtors Suburban Pvt. Ltd. Vs.
Vol and others. (W.P 2737 of 2017) decided on 06.12.2017 which

provides as under: -

"119.  lUnder the provisions of Section 18, the delay in F@ﬂﬂd.l’ng aver the
possession would be counted from Lhe date mentioned fn the agreement
for sale entered into by the promoter and the ollattee prior to s
registration under RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of pmj&ﬂ';t and declare the
same under Section 4. The RERA does not contemplote rewriting of
contract between the fTat purchaser and the promaoter..

12z, We have already discussed thor above stated provisions of the RERA are
nol relrospective in nature. They may to some EKTHE be having a
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ithers

retrogctive or quasi retroactive effect but then on that ground the velfdity

af

the provisions of RERA connot be challenged. The Parlioment is

competent enough to legislate laow having retrospective or retropctive

-

A law can be even framed to affect subsisting / existing contractual

rights between the parties in the larger public interest. We da not have
ary doubt in our mind that the RERA hos been framed (n the larger public
interest after a thorough study and discussion made at the highest level
by the Standing Committee und Select Committee, which submitted its
detailed reparts.”

37, Further,ip appeal no. 173 of 2019 titled as Magic Eve Develaper Pyt. Ltd.
Vs, Ishwer Singh Dahiva, in order dated 17.12.2019 the Haryana Real

Estate Ap

Hate Tribunal has ohserved-

24 Thus, keeping in view our aforesaid discussion, we are af the considerad
epinion that the provisions of the Act are quasi retroactive to some extent

of delay in the

& in ca

offer/delivey.of possession as per the ‘terms and conditions of the
agreement for sale the uliottee shall he entitléd to the interest/delayed

15 of the rmiles and one sided, unfair ‘and unreasonable rate of

p}mﬂsr’un eharges on the reasenable rate of interest ax provided in Rule

campensation mentioned in the agreement Jor sale is ligble to be
lghored. "

58, The agrfetwents are sacrosanct save and except for the provisions which

have been

brogated by the-Act itself. Further, it Is noted that the builder-

buyer agreements have been executad in the manper that there is no sco pe

left to the

Therefore,

allottee to" negotiate any of the clauses contained therein.
the authority is of the view xmat__ﬁm-'fharges payable under

varlous heads shall be payable as per the agreed terms and conditions of

the agreem
with the

ent subject to the condition that the same are In accordance

plans/permissions  approved by  the respective

departments/competent authorities and are net in contravention of any

pther Act,

rules and regulations made thereunder and are not

unreasonable or exorbitant in nature. Hence, in the light of above-
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mentioned reasons, the contention of the respondent wir.t. jurisdiction

stands rejected.

F.Il Objection regarding complainants are in breach of agreement for non-
invocation of arbitration

59. The respondent submitted that the complaint is not maintainable for the

reason that the agreement contains an arbitration clause which refers to
the dispute resolution mechanism to be adopted by the hTrtIEs in the event

of any dispute and the same is reproduced below for the ready reference;

35, Dispute Resolution by Arbitration _
“All or any disputes arising out or touching upon in relation &o
the terms of this Agregmant or its termination imz'fun'r'nm the
interprecacion and valtdity of the (esms thereof and ; the
respective rights and obligations of the parties shall be settled
amicably by muﬁ!ﬂ?ﬁfﬁwﬂnﬂs failing Wwhich the same shall be
settled mrnug{f {gﬁrénm to g sole Arbitrator uppointed
by a resolution of the Board of Directars of the any, whose
decision shall be final and binding upon rhaparlﬁfu&.- eallotter
herehy confirms that it sholl heve no uﬁjp'mﬁn o | the
agppointment of such sale Arbitrotor eden ﬂF&he’ persm'l S0
appainted, is en employes or Advocate of the Gompany or is
otherwise connected (o the Company-and the Allottee herehy
aecepte and agraes thet thivalpre shall not constitute o groung
for challenge to the trdependence vr impartiality of the Faid
sole Arbitrator Iﬂlfﬂﬂdhl'ft the ..IF'E!!'FF'EIEH.EI"!; The prmtrn'?:jun
proceedings shall be governed by the Arbitration |and
Conciliation Act 1996 gr opnyv stotitory “amendments)
modifications thereto and shall he held ot the Company's u,rj_'?cﬁ
ar at a location designated by the said sole Arbitrator fn
Gurgaon, The language of the arbftrotion procesdings r.‘rrldl the
Award shall be fa English, The company and the allottee will
share the fees of the Arhitrator in equal proportion”. |

60, The authority is of the opinion that the iurisdi::tinr1' of the authority
cannot be fettercd by the oxistence of an arbitration clause in the buyer’s

agreement as it may be noted that section 79 of the Act bars the
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jurisu:ftt:thin of civil courts about any matter which falls within the purview
of this aut ority, or the Real Estate Appellate Tribunal. Thus, the intention
to render such disputes as non-arbitrable seems to be clear. Also, section
88 of the ‘Lct says that the provisions of this Act shall be in addition to and
net in GerLJgatiun of the provisions of any other law for the time being in
force, Furl:hﬂr. the authority puts reliance on catena of judgments of the
Hon'ble Supreme Court, particularly in National Seeds Corporation
Limited v. M. Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it
has been held that the remedies provided under the Consumer Protection
Act are in| addition to and not in derogation of the other laws in force,
consequently the authority would not be bound to refer parties to
arhitratlml.'x even if the agreement between the parties had an arbitration
clause,
Further, in Aftab 5“.?&" and ors. v. Emaar MGF Land Ltd and ors,
Consumer case no. 701 of 2015 decided on .:IS.H?.E#I?, the National
Consumer|Disputes Redressal Commission, New Delhi (NCDRC) has held
that the arbitration clause in agreements between the complainant and

builder cquld not circumscribe the jurisdiction of a consumer. The

relevant paras are reproduced helow:

45 Support to the above view 15 also leat b W Section 79 af the recently enacted
Heal .E:'##are (Reguiation and Development ) Act. 2016 {for short “the Real Estate
Act”}. Section 79 of the sofd Act reads ax follaws--

“A9. Bar of jurisdiction - No civil court shall have Jurisdiction to
entertain any suit or preceeding in respect of any matter which the
Autharity or the adjudicating officer or the Appellate Tribunal is
empowered by or under this Act to determine and no injunction
STH be granted by any court or other authority in respect of any
adtion taken or to be taken in pursuance of any power conferred by
on under this Act."”
it con thus, be seen that the said provision expressly ousts the jurisdiction of the
Civll Cowrt in respect of any matter which the Real Estate Regulatory Authority,
established under Sub-section (1) of Section 20 or the Adjudicating Officer,
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appointed under Sub-section (1) of Section 71 or the Reol Estate Appellant
Tribunal established under Section 43 of the Real Estote Act, is empowerad to
determine. Hence, in view of the binding dictum of the Hon'ble Supreme Court
A Ayvaswamy (supru), the matters/disputes, which the Aubharities under the
Real Estate Act are empowered to decide, are non-arbitrable, notwithstanding
an Arbitration Agreement between the parties to such matters, which, o o
large extent, are similar to the disputes falling for reslution under the
Conswmer Act

36, Lonsequently, we unhesitatingly refect the urguments on behalf of the
Builder and hold that an Arbitration Clause in the afarestated kind of
Agreements between the Complainants and the Builder capnot circumscribe
the jurisdiction of o Consumer Fara, notwithstending the amgndmenits made to
Section 8 of the Arbitration Act.”

62. While considering the issue of maintainability of a ¢complaint before a
consumer forum/commission in the fact of an exjstin% arbitration clause
in the builder buyer agreement, the Hon'ble Supreme Gourt in case titled
as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no.
2629-30/2018 in civil appeal no. 23512-23513 uf] 2017 decided on
10.12.2018 has upheld the aforesaid judgement pf NCDRC and as

provided in Article 141 of the Constitution of India, the law declared by
the Supreme Court shall be binding on all courts witl:'tin the territory of
India and accordingly, the authority is bound by the 4&}:&53":1 view. The
relevant para of the judgement passed by the .:Bupreme Court is

reproduced below:

“25. This Court in the series of judgments as noticed above considered the
provisions of Consumer Protection Act, 1986 as well as Arliitration Act. 1996
and latd down that complaint under Consumer Pratection Act being a special
remedy, despite therg being an arbitration agresment the Aru;‘eedjnys belore
Consumer Forum have to go on and no error committed Il Consumer Forvm
on rejecting the application, There is reasen for not rruer_jr;m[g proceedings
under Consumer Protection Act on the strength an ur.!mtr:rtlm agreement by
Act, 1996, The remedy under Consumer Protection Act is o remedy frovided Lo
0 consumer when there (s o defect in any goods pr servides. The complaint
means any alegotion in writing made by o L'nmlnfﬂmulnt fios also  baeen
explained in Section 2(c) of the Act. The remedy under the Consumer Protection
Act is confined to complaine by consumer os defined under the Act for defect or
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cies caused by o service provider, the cheap and o quick remedy has
vided to the consumer which is the object and purpose of the Act os

filiciee,

n view of the above judgements and considering the provisions
the authority is of the view that complainants are well within
ek a special remedy available in 4 beneficial Act such as the
Protection Act and RERA Act, 2016 instead of gping in for an
Hence, we have no hesitation in holding that this authority has
e jurisdiction to entertain the complaint and that the dispute

quire to be referred to arbitration necessarily. In the light of

the above-mentioned reasons, the authority is of the view that the

objection o

of the to

f the respondent stands rejected.

F.111 Objections regarding force majeure

B4, The respendents-promoter has raised the contention that the construction

r in which the unit of the complainants is situated, has been

delayed due to force majeure circumstances such as various orders of the

NGT and n
of merit. F
by 23.01.2
impact on
orders we
the develo
inpaying t

concerned

n-payment by allottees. The plea of the respandent are devoid
rst of all the possession of the unit in question was to be offered
017. The events alleged by the respondent do net have any
the project being developed by the respondent as the NGT

e of very short duration of time which doesn't adversely affect

pment of the project. Though some allottee may not be regular
he amount due but whether the interest of all the stakeholders

with the said project be put on hold due to fault of some of the

allottee. Thus, the promoter respondent cannot be given any leniency on

based of a

cannot tak

foresaid reasons and it is well settled principle that a person

e beneflit of his own wrong,
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G. Findings on the relief sought by the complainants }

G.l Direct the respondent to refund an amount of Rs. 1,88,50,590/- along

with interest @ 9% p.a. from November 2018 till date of realisation.

65.The complainants have booked the residential apart ent in the project

66.

named as “The Corridors’ situated at sector ﬁ? for a total sale
consideration of Rs. 2,04,81,265/-. The cmupiainan# was allotted the
above-mentioned unit vide allotment letter dated 12.08.2013. Thereafter
the apartment buyer agreement was executed between the parties on
02.09.2014.

Keeping in view the fact that the allotter complainants wishes to

withdraw from the project and demanding return of the amount received
by the promoter in respect of the unit with inrereit on failure of the
promoter to complete or inability to give possession of the unit in
accordance with the terms of agreement for sale or dull v completed by the
date specified therein. The matter is covered under section 18(1) of the
Act of 2016,

67. The buyer's agreement is a pivotal legal document which should ensure

that the rights and liabilities of both builder/promoter and buyer/allottee
are protected candidly. The buyer's agreement lays down the terms that
govern the sale of different kinds of properties like residentials,
commercials etc, between the buyer and the builder. It is in the interest ol

both the parties to have a well-drafted buyer's agreement which would

thereby protect the rights of both the builder and huyar in the unfortunate
event of a dispute that may arise. [t should be I:]t.-:lfteli in the simple and
unambiguous language which may be understood by :l commaon man with

an ordinary educational background. It should cuann a provision with
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regard to stipulated time of delivery of possession of the apartment, plot

or building, |as the case may be and the right of the buyer/allottee in case

of delay in possession of the unit In pre-RERA period it was a general

practice anlung the promoter /developer to invariably draft the terms of
the apartment buyer's agreement in a manner that benefited only the
promoter/developer. It had arbitrary, unilateral, and unclear clauses that
gither blatantly favoured the promoter/developer or gave them the
benefit of dpubt because of the total absence of clarity over the matter.

68.The respondent/ promoter has proposed to handover the possession of
the subject| apartment within a period of 42 months from the date of
approval of building plans and/or fulfilment of the preconditions imposed
thereunder| plus 180 days grace period for unforeseen delays beyond the
reasonable icontrol of the company L.e., the respondent/promoter,

6%9.Further, In the present case, it is submitted by the respondent promoter
that the due date of possession should be calculated from the date of fire
scheme approval which was obtained on 27.11.2014, as it is the last of the
statutory approvals which forms a part of the preconditions.

70.The author{ty has gone through the possession clause of the agreement in
the present matter. On a bare reading of the said clause of the agreement
reproduced above, it becomes clear that the possession in the present case
5 linked to| the “fulfilment of the preconditions” which are so vague and
ambiguous|in itself. Nowhere in the agreement, it has been defined that
fulfilment :Jll'whir:h conditions forms a part of the pre-conditions, to which
the due date of possession is subjected to in the said possession clause. If
the sald possession clause is read in entirety, the time period of handing

pver possession is only a tentative period for completion of the
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construction of the unit in question and the promoter is aiming to extend

this time period indefinitely on one eventuality or the pther. Moreover, the
said clause s an inclusive clause wherein the| “fulfilment of the
preconditions” has been mentioned for the timely delivery of the subject
apartment. It seems to be just a way to evade the Hability towards the

|
timely delivery of the subject unit. According to the established principles

of law and natural justice when a certain glaring illegality or irregularity
comes to the notice of the adjudicator, the adjudicatorcan take cognizance
of the same and adjudicate upon It. The inclusion| of such vague and
ambiguous types of clauses in the agreement which are totally arbitrary,
one sided and against the interests of the allottee must be ignored and
discarded in their totality. In the light of the above-mentioned reasons, the

authority is of the view that the date of sanction of bullding plans cught to
be taken as the date for determining the due date of ppssession of the unit
in question to the complainant. Accordingly, in the present matter the due
date of possession is calculated from the date of apprqlual of huilding plans
e, 23.07.2013 which comes out to be 23.01.2017. ‘

71. The occupation certificate fpart occupation reertificate of the
buildings /rowers where allotted unit of the cnmplaiJ_\ants are situated is
received after filing of application by the cumpla[ﬁa+u for return of the
amount received by the promoter on failure of pr-::m‘inb&r to complete or
unable to give possession of the unit in accordance with the terms of the
agreement for sale or duly completed by the date specified therein. The
complainants-allottee have already wished to withdraw from the project

and the allottee has become entitled his right under seéction 19(4) to claim

the refund of amount paid along with interest at prescribed rate from the
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d on 12.05.2022. it was observed as under:

-

5 The unguatified right of the allottes to seek refund
eferred Under Section 1871 ){a ) and Section 19(4] of the Act
not dependent on any contingencies or stipulations
herepf, It appears that the legislature has consciously
rovided this right of refund on demand as an unconditional
hsolute right to the allotiee, If the promoter jails to give
pssession of the apartment, plot or bullding within che time
stipulated under the terms of the agreement regardless of
nforeseen evenls or stay orders of the Court/Tribunal,
shich 1s in either way not attributable to the allottes/home
buyer, the promoter is under an obligation to refund the
gmount on demand with interest at the rate prescribed by
the Stote Government including compensation in the
manner provided under the Act with the provise that if the
ilfottee does not wish o withdraw from the project, he shatl
he entitled for interest for the period of delay Gl handing
plrer possession at the rate prescribed,

g D

the unit in accordance with the terms of agreement for sale, Accordingly,
the prnrnmq,:tr is liable to return the amount received by him from the
allottee in respect of that unit with interest at the prescribed rate, This is
udice to any other remedy available to the allottee including
mn for which they may file an application for adjudging
s with the adjudicating officer under sections 71 & 72 read
with section 31(1) of the Act of 2016.
Further in the judgement of the Hon'ble Supreme Court of India in the
cases of Newtech Promoters and Developers Private Limited Vs State
of U.P.and Ors. (supra) reiterated in case of M/s Sana Realtors Private
Limited & other ¥s Union of India & others SLP (Civil) No. 13005 of
2020 decid

ster is responsible for all obligations, responsibilities, and

nder the provisions of the Act of 2016, or the rules and

Pape 30 of 33



6 HARERA
& GURUGRAM

74.

.

Complaint Mo, 623 of 2018 &

pthers

regulations made thereunder or to the allottee as per

under section 11(4)(a). The promater has failed to con

agreement for sale

nplete or unable to

give possession of the unit in accordance with the terms of agreement for

sale or duly completed by the date specified lhereixlg- Accordingly, the

g I
promoter is liable to the allottee, as they wish to

project, without prejudice to any other remedy avall

rithdraw from the

ibde, to return the

amount received by him in respect of the unit with intarest at such rate as

may be prescribed.
This is without prejudice to any other remedy availg
including compensation for which allottee may file
adjudging compensation with the adjudicating officer
read with section 31{1) of the Act of 20 16.

ble to the allottee
an application tor

' under section 71

The authority hereby directs the promoter to return the amount received

by him i.e. Rs. 1,87.99558/- with interest at the rate

of 109 (the State

Bank of India highest marginal cost of lending rate (MCLR) applicable as
|

on date +2%) as prescribed under rule 15 of the Haryana Real Estate

I
(Regulation and Development) Rules, 2017 from the date of each payment

till the actual date of refund of the amount within the timelines provided

in rule 16 of the Haryvana Rules 2017 ibid,

G.11 Direct the respondent to pay compensation for mental agony and

73, The complainant in the aforesaid relief is secking relief

litigation cost

Hon'ble Supreme Court of India in civil appeal nos. 8745
as M/s Newtech Promoters and Developers Pvt. Lid.
Ors. (Decided on 11.11.2021), has held that an allottee

compensation under sections 12, 14, 18 and section

wor.l compensation.
6749 of 2021 titled
V/s State of UP &
is entitled to claim

19 which is to he
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decided by the adjudicating officer as per section 71 and the quantum of
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compensation shall be adjudged by the adjudicating officer having due
regard to the factors mentioned in section 72. The adjudicating officer has
exclusive jurisdiction to deal with the complaints in respect of
compensatjon. Therefore, the complainant is advised to approach the

adjudicating officer for seeking the relief of compensation,

H. Directions of the authority
74 Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority
under section 34(f);
1. The respondent /promoter is directed to refund the amount i.e., Rs
1,29.90,585/-, Rs. 62,97,724/- Rs. 1,87,99,558/-, Rs. 1,13,06,598//-,
Rs.| 190,73937/- respectively received by him from the
complainants with interest at the rate of 109 as prescribed under
rulg 15 of the Haryana Real Estate (Regulation and Development)
Ru
refund of the amount.

es, 2017 from the date of each payment till the actual date of

i A period of 90 days |s given to the respondent to comply with the
directions given in this order and failing which legal consequences

wiould follow.

i ‘t‘h:l decision shall mutatis mutandis apply to cases mentioned in

para 3 of this order.

Page 32 0f 33




HARER,.E"., Complaint No. 623 of 2018 &

&5 GURUGRAN =

iv.  The complaints stand disposed of. True certified copies of this

order be placed on the case file of cach matter. There shall he

separate decrees in individual cases.

v.  Files be consigned to registry.

Vol— ?‘
(Vijay KGmar Goyal) (Dr. K.K. Khandelwal)

Member (hairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 24.08.2022
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