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Complaint no. 3984 of 2021

Complaint no:
Date of decision:

Marn Chand Mehra
Address: - 401, Shivalik Apartments,
Sector: 10a, Pataudi Road, Gurugram-122002

Versus

M/s Emaar MGF Land Ltd.
Address: Entaar MFG Business Park
M.C. Road, Sector 28, Sikandarpur Chowk,
Gurugram, Haryana.

COIIAM:
Dr. K.K. Khandelwal
Shri Vijay Kumar Goyal

39A4 of 2021
17.oa.2022

Complainant

Respondent

Chairman
Member

APPEARANCE:
Complainant in person with Shri K.K. Kohli Advocate for the complainant
Shri Dhruv Rohatgi Advocates For the respondent

ORDER

1. The present complaint dated 04.10.2021 has been filed by thc

complainant/allottee in Form CRA under section 31 of the Real Flstate

(Regulation and Development) Act,2016 (in short, rhe Actl read u,th

rule 28 of the Haryana Real Estate [Regu]ation and Development) Rules,

2017 (1n short, the Rules) for violation of sefiion 11[4)(a) ot rhc Act

wherein it is inter alia prescribed that the promoter shall be responsible

for all obligations, responsibilities and functions to the allottee as per

the agreement for sale executed inter se them.

A. Proiect and unit related details
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[annexure RB, page 138 of reply]

14. Compensation given by the
respondent in terms of the buyer's
agreement as per statement of
account dated 08.12.2021 at page

164 of reply

Rs.7,50,707 /-

B.

3.

Facts ofthe complaint

The complainant has made the following submissions in the complaint:

i. In 2009, the respondent company issued an advertisement

announcing a group housing colony project called'Palm Hills, in

a land parcel admeasuring a total area of approx imately 29.347 5

acres, situated at Sector 77, Gurugram, Haryana and thereby

invited applications from prospective buyers for the purchase of

floors in the said project.

ii. That the complainant having a dream of owning a residential

unit, signed the agreement on 30.12.2010 in the hope that they

shall be delivered the unit within 33 months from the start of

construction which is 25.02.201,1.,by 25.11.2073 plus 3 monrhs

grace period as per clause 11 (aJ ofthe buyer's agreement. 'l'he

complainant was also handed over one detailed payment plan,

which was construction linked plan.

iii. That it is pertinent to note that while under clause 1.2 (bl of the

buyer's agreement, upon delay of payment by the allottee, thc

respondent can charge 24% interest per annum, however, on

account of delay in handing over possession by the respondent,

is liable to pay merely Rs. 7.50/-per sq. ft. per month of the super

area for the period of delay as per clause 13(a] of the said
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agreement. It is submitted that such clauses are totally unjust,

arbitrary and amounts to unfair trade practice as held by the

Hon'ble NCDRC in the case titled as Sftri.tatr'sh Kumar pandey

& Anr. v/s M.s Unitech Ltd. (74.07.2015) as also in the

judgement of Hon'ble Supreme Court in Neelkamal Realtors

Suburban Pvt Ltd Vs. IlOl and Ors. (W.p 2737 of 2017).

As per the demands raised by the respondent, based on the

payment plan, the payments were made regularly to the

respondent and a sum of Rs. 79,08,841/- out of a total demand

of Rs. 76,38,261.00 iowai.ds the said unit was paid from 2009

till 2019. That after timely payJnent against each and every

demand letter, the complainant was in the hope that they will

get possession of their unit as per the delivery date provided in

the buyer's agreement. Unfortunately, on visiting the site each

time, it was realized that the construction on the site is not as

per the payment being collected. This fact was brought to the

knowledge of the rdspondent repeatedly through personal

visits but the respondent, as usual, assured and then re-assured

that the delivery of the unit would be given as per the dates

specified in the buyer's agreement.

The complainant contacted the respondent on several

occasions and were in touch with the respondent on a regular

basis. The respondents were never able to give any satisfactory

response to the complainant regarding the status of

construction and was never definite about the delivery of

possession. That by then it was realized by the complainant

that their dreams of owning a unit of their own soon are likely

Page 5 of 31

lv.



ffi HARERA
S- aaucRAM

vl.

Complaint no. 3984 of 2021

to be shattered and scattered as the respondent was nowhere

nearing the completion of the unit and that the respondent had

left no stone unturned to cheat the complainant and extract

money from their pocket repeatedly assuring that the unit

would be delivered as promised. lt is very unfortunate that the

complainant had become helpless and had to run from pillar to

post within the organization of the respondent for the

possession of his unit though the complainant had made almost

90% of the payment of the agreed amount/consideration but

the delivery was nowhere in sight.

That despite submitting all the documents for property

transfer, no information was ever shared at the mentioned

email or postal address of the complainant till the time of

getting the indemnity bond signed (at the time of visiting the

respondent's office). By that time, the complainant has already

pald a significant amount to the original allottee from whom he

purchased the unit, thus there was no option left with the

complainant but to sign the indemnity bond. That complainant

after many requests and emails finally received the offer of

possession on 28.12.2079. The respondent company issued a

unit handover letter dated 09.02.2020 to the complainant. That

the complainant signed all the documents issued by the

respondent company in order to get possession of the flat. That

the complainant had paid a significant amount to the

respondent towards the purchase of the unit, which has put

tremendous financial pressure on the complainant. The

complainant accepted all the conditions put forward by the

Page 6 ol3l



HARERA
ffi GURUGRANII

respondent company as they were trying to relieve the financial

burden, however, the respondent took advantage of the

vulnerable position of the complainant and offered a miniscule

relief for the delay caused by them.

vii. That the respondent being very well aware of the guidelines

laid in The Real Estate (Regulation and Development) Acr,201.6

and The Haryana Real Estate (Regulation & Development)

Rules, 2017 that the complainant is entitled for interest in case

of delay in possession and being aware of more than 200

judgments issued by The Hdryana Real Estate Regulatory

Authority, Gurugram ihas not given the complainant the

interest that he is eliglble for in the intimation of possession

letter dated 28.72.2079. That losing all hope from the

respondent company in terms of getting the interest on the

delay in delivery period of almost six years and having

shattered and scattered dreams of proper delivery of the unit

as per the buyer's agfeement alld the details provided in the

brochure at the time of offering the unit for sale, the

complainant are constrained to approach this authority for

redressal of,their grievance and file a complaint.

viii. That the respondents are guilty of deficiency in service within

the purview of provisions of the Real Estate (Regulation and

Development) Act, 2016 (Central Act 16 of 2016J and the

provisions of Haryana Real Estate (Regulation and

Development) Rules,2017. The complainant has suffered on

account of deficiency in service by the respondent and as such

the respondent is fully liable to cure the deficiency as per the

Complaint no.3984 of 2021
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provisions of the Real Estate [Regulation and Development)

Act, 2076 (Central Act L6 ot 2016) and the provisions of

Haryana Real Estate (Regulation and Development) Rules,

201.7. That the present complaint sets out the various

deficiencies in services, unfair and/or restrictive trade

practices adopted by the respondents in sale of their floors and

the provisions allied to it. The modus operandi adopted by the

respondents, from the respondents point of view may be

unique and innovative but from the consumers point of view,

the strategies used to achieve its objective, invariably bears the

irrefutable stamp of impunity and total lack of accountability

and transparency, as well as breach of contract and duping of

the consumers, be it either through not implementing the

services / utilities as promised in the brochure or through not

delivering the proiect in time.

That the cause of action accrued in favour of the complainant

and against the respondent on the date when the respondents

advertised the said project, it again arose on diverse dates

when the apartments owners entered into their respective

agreement, it also arose when the respondents inordinately and

unjustifiably and with no proper and reasonable legal

explanation or recourse delayed the project beyond any

reasonable measure continuing to this day, it continues to arise

as the apartment owners have not been delivered the

apartments and the infrastructure facilities in the proiect have

not been provided till date and the cause of action is still

continuing and subsisting on day to day basis.

Page I of 31
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Reliefsought by the complainant

The complainant has filed the present compliant for seeking following

relief:

i. It is most respectfully prayed that authority be pleased to order the

respondent to pay the entire amount of interest due to the

complainant with effect from the committed date of possession as

per the buyer's agreement to the actual delivery of possession, at

the prescribed rate of interest as per the guidelines laid in RERA,

2016.

ii. [t is most respectfultyp,r{idd that authority be pleased to order the

respondent to remit the .charges mentioned in the offer of

possession and on the payment of charges which the unit buyer

was not legally bound to pay.

It is most respectfully prayed that authority be pleased to declare

this offer of possession as invalid and direct the respondent to

reissue a valid offer ofpossession.

iv. It is most respectfully prayed that authority be pleased to order the

respondent to not to charge the HVAT, advance maintenance, GST,

IFMS, as the same is not Iegally bound to pay the same.

On the date 'of heari[rg, the authority explained to the

respondent/promoter about the contravention as alleged to have been

committed in relation to section 11(4J(a) of the Act and to plead guilty

or not to plead guilty.

Reply by the respondent

The respondent has raised certain preliminary objections and has

contested the present complaint on the following grounds:

D.

6.
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That the present complaint pertains to the alleged delay in delivery

of possession for which the complainant has filed the present

complaint, before the hon'ble authority, inter-alia seeking

possession of the unit in question as well as delayed interest

towards delay in handing over the property.

Subsequently, buyers' agreement dated 30.12.2010 was executed

between the complainant and the respondent. That the buyer's

agreement was consciously and voluntarily executed between the

parties. However, the complainant was irregular in payment of

instalments which is why the respondent was constrained to issue

reminders and letters to the complainant requesting him to make

payment of demanded amounts. that the respondent applied for

the grant of occupation certificate on 21,.02.201,9, which was

received on 24.1,2.201,9. Thereafter, the respondent offered

possession of the said unit to the complainant vide offer of

possession letter dated 28.12.2019 subiect to making payr'nents

and submission of necessary documents. The conveyance dccd in

respect of the unit in question has also been executed. that after

execution of the unit handover letter and obtaining of possession of

the unit in question after the executioh of the conveyance deed, the

complainant is left with no right, entitlement or claim against

respondent. The transaction between the complainant and

respondent stands concluded and no right or liability can be

asserted by the respondent or the complainant against the other.

The instant complaint is a gross misuse of process of law. The

contentions advanced by the complainant in the false and frivolous

complaint are barred by estoppel. That the complainant has already

the

the

Page 10 of 3'l
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been given compensation of Rs 7,50,107 /- towards the delayed

possession. The complainant has further been given benefit of Rs.

24,095/- towards anti profiting etc. That without prejudice, after

the enforcement ofthe Act, each developer was required to register

its project if the same was an "ongoing project" and give the date of

completion ofthe said ongoing proiect in terms ofsection 4(2)(l)(c)

of the Act. Accordingly, the respondent had duly registered the said

proiect, in which the said unit in question is situated having

registration no. 256 of 2017 dated 0 3.1,0.201,7.

III. That without admitting or acknowledging in any manner the truth

or legality of the allelqtions leyelled by the complainants and

without preiudice to the contentions of the respondent, it is

submitted that the project has got delayed on account of the

following re4ons which were/are beyond the power and control of

the respondent:

a. The building plans for the apartment/tower in question was

approved by the competent authority under the then

applicable national building code in terms of which buildings

having height of 16mtrs or above but having area of less than

500 sq. mt. on each floor, were being approved by the

competent authorities with a single staircase and construction

was being carried out accordingly.

b. Subsequently, the national building code (NBC) was revised in

the year 20L6 and in terms of the same, all high-rise buildings

(i.e buildings having height of 15 mtrs and above), irrespective

of the area of each floor, are now required to have two

staircases.

Complaint no. 3984 of 2021
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IV. That it is also pertinent to mention herein that the respondent had

engaged the services of Mitra Guha, a reputed contractor in real

estate, to provide multi{evel car parking in the project. The said

contractor started raising certain false and frivolous issues with the

respondent due to which the contractor slowed down the progress

of work at site. In spite of repeated reminders from the respondent

to the contractor to expedite work at the site, the contractor

continued to work at a slow pace due to reasons best known to him

and due to his lackadaisical performance, the construction of the

project was slowed down and the whole project got delayed. The

respondent, in good faith, hired the services of the contractor

believing him to be a reputed contractor in the real estate industry

and any lack in performance from a reputed contractor cannot be

attributed to the respondent as the same was beyond its control.

Thus, it is evident that the respondent is committed towards

fulfilment of its contractual obligations under the buyer's

agreement and there is no default or lapse on the part of the

respondent.

V. It is submitted that the registration of the project is valid till

02.1.0.2022 and the respondent has already offered possession of

the unit in question within the period of registration and therefore

no cause of action can be construed to have arisen in favour of the

complainant to file a complaint for seeking any interest as alleged

more so when compensation payable under the buyer's agreement

has already been credited to the complainant by the respondent.

VI. That the respondent on receipt of the occupation certificate, offered

possession of the said unit to the complainant vide the letter of

Page 12 of3l
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offer of possession dated 05.10.2016 subject to making payments

and submission ofnecessary documents. The complainant has duly

taken the possession of the unit in question. The conveyance deed

in respect of the unit in question has also been executed. That after

execution of the unit handover letter and obtaining of possession of

the unit in question after the execution of the conveyance deed, the

complainant is left with no right, entitlement or claim against the

respondent. The transaction between the complainant and the

respondent stands concluded and no right or liability can be

asserted by the respondent or the complainant against the other.

The instant complaint is a gross misuse of process of law. The

contentions advanced by the complainant in the false and frivolous

complaint are barred by estoppel. That the complainant has becn

given a huge compensation of Rs. 21,60,411/- for delay rn

possession, much beyond the terms of compensation under thc

buyer's agreement. The present complaint has been filed rvith

malafide intent to extort more and more money from the

respondent.

VIL IT is imperative to mention herein that the terms and conditions set

out in the agreement clearly provided compensation to be paid in

the event of delay in handing over of the possession and the

complainant after having understood the clauses had executed the

agreement and therefore, the relief being claimed by the

complainant did not take into account the contractual position and

as such the relief claimed is not maintainable before the hon'ble

authority.

Complaint no. 3984 of 2021
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VIIL That the complaint is also liable to be dismissed for the reason that
for the unit in question, the buyer,s agreement was executed on

30.12.2010 i.e prior to coming into effect ofthe act and the rules. as

such, the terms and conditions of the agreement executed prior to
the applicability of the act and the rules, would prevail and shall be

binding between the parties. in view thereol the hon,ble authority
has no jurisdiction to entertain the present complaint as the

complainant has no cause of action to file the present complaint

under the act/rules. It ii a settled law that the act and rules are nor

retrospective in nature. Thetefore, the application of the

sections/rules of the act/rules relating to interest /compensation,
cannot be made retrospeetively. as such, the complainant is not

entitled to any relief whatsoever. ln view thereof, the complainant

does not desetve any relief whatsoever. the present complaint

merits outright.'dlsmissal, with costs and strictures against the

complainant. That in terms of clause 11(al the respondent

proposed to offer possession of the unit in question within 33

months from thsdate of execution of the agreement with 3 months

grace period. The said clause only prescribes an estimated time

period for handing overr of possession. The time period mentioned

therein is neither cast in stone nor fixed and is only a tentative

estimate provided by the respondent. More importantly, the same

was subject to not only force majeure, but primarily on

"compliance" of clauses of the agreement by the complainant with a

3-month grace period thereon, for applying and obtaining

completion/ occupation certificate in respect of the unit and/or the

proiect. The complainant has completely misconstrued,

Page 14 of31



HARERA
ffiGURUGRAIv'I

misinterpreted and miscalculated the time period as determined in

the buyer's agreement.

lX. The terms and conditions as set out in the agreement were accepted

by the complainant and the complainant agreed and undertook to

scrupulously comply with the same. The said agreement was

followed by an indemnity cum undertaking dated 22.01.2020, duly

executed by the complainant at the time of taking the possession of

the unit in question, wherely, the complainant had undertaken to

comply with the terms of the buyer's agreement and further to pay

HVAT demand as and when the same becomes due and payable,

maintenance charges to the concerned agency and to come lorward

for the execution of the conveyance deed in their favour. l herefore,

they are now barred by estoppel in raising any grievance qua the

same. It does not now lie in the mouth of the complainant to allege

default on part of the respondent. the above circumstances, it is

clear that there is no default or lapse on the part of the respondent

and there in no equity in favour of the complainant. It is evident

from the entil'e sequence of events, that no illegality can bc

attributed to the respondent. the allegations levelled by the

complainant are totally baseless. Thus, it is most respectfully

submitted that the present complaint deserves to be dismissed at

the very threshold.

X. That the present complaint is not maintainable in law or on facts.

The complainant has filed the present complaint seeking

possession and interest for alleged delay in delivering possession of

the unit booked by the complainant. It is respectfully submitted

that complaints pertaining to interest, compensation etc. are to bc

Complaint no. 3984 of 2021
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decided by the adjudicating officer under Section 71 of the Real

Estate (Regulation and Development) Act, 2016 (hereinafter
referred to as "the Act,, for short) read with Rule 29 of the Haryana
Real Estate fRegulation and DevelopmentJ Rules, 20],7,

(hereinafter referred to as,,the Rules,,) and not by this authoriS/.
Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis ofthese undisputed documents.

Jurisdiction of the authority
The preliminary objections ralsed by the respondent regarding

iurisdiction of the authority to entertain the present complaint stands
reiected. The authority observed that it has territorial as well as subject
matter jurisdiction to adjudicate the present complaint for the reasons

t
given below.

E.l Territoriallurisdtction

As per notification no. L/92/2077-1TCp dated 1.4.t2.20t7 issued by

Town and Country Planning Department, Haryana the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the present

case, the proiect in questioh is situated within the planning area of
Gurugram District, therefore this authority has complete territorial
jurisdiction to deal with the present complaint.

E.II Subject-matter iurisdiction
The authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter as per
provisions of section 11(a)(a) of the Act leaving aside compensation

E.

8.

9.

10.

Page 16 of 31



HARERA
M GURUGRAIU

which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage.

Findings on the obiections raised by the respondent

F.l Obiection regarding iurisdiction of authority w.r.t. buyer,s
agreement executed prior to coming into force ofthe Act.

One of the contentions of the respondent is that the authority is
deprived of the iurisdiction to go into the interpretation of, or rights of
the parties inter-se in accordance with the buyer,s agreement executed

between the parties and no agreement for sale as referred to under the

provisions of the Act or the said rules,has been executed inter se parties.

The respondent further submitted that. the provisions of the Act are not

retrospective in nature and the provisions of the Act cannot undo or

modify the terms of buyer's agreement duly executed prior to coming

into effect of the Act.

12. The authority is of t}te view that the Act nowhere provides, nor can be

so construed, that all previous agreements will be re-written after

coming into force of the Ac!. Thereforg, the provisions of the Act, rules

and agreement have to be read and interpreted harmoniously. However,

if the Act has provided for dealing with certain specific

provisions/situation in a specific/particular manner, then that situation

will be dealt with in accordance with the Act and the rules after the date

of coming into force of the Act and the rules. Numerous provisions of the

Act save the provisions of the agreements made between the buyers and

sellers. The said contention has been upheld in the landmark judgment

of hon'ble Bombay High Court in Neelkamal Reoltors Suburban pvL

Ltd. Vs. UOI ond others. (W.P 2737 of 2077) which provides as under:

Complaint no. 3984 of 2021

F.

11.
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"119. Under the provisions of Section 18, the delqy in handing over the
possession would be counted from the date mentioned in the
ogreement for sale entered into by the promoter and the allottee
prior to its registration under REP.I.. Under the provisions of RERA,
the promoter is given o fqcility to revise the date of completion of
project and declare the some under Section 4. The RERA does not
contemplate rewriting ofcontoct between the flot purchoser ond the
promoter.....

122. We have alreody discussed thot obove stated provisions of the REpt/
qre not retrospective in nature, They may to some extent be hqving a
retroactive or quasi retroactive effect but then on that ground the
validiE of the provisions of REM connot be challenged. The
Parlioment is competent enough to legislote law having retrospective
or retroactive effect. A law can be even fromed to offect subsisting /
existing controctusl rights between the parties in the larger public
interest. We do not have any doubt in our mind that the REM has
been framed in the larger public interest after a thorough study and
discussion made at thE highest level by the Stonding Committee and
Select Committee,which submitted its detailed reports."

13. Also, in appeal no. L'73 of 2019 titled as Moglc Eye Developer WL Ltd.

Vs, Ishwer Singh Dahiya dated 77.72.2019, the Haryana Real Esrate

Appellate Tribunal has observed-

"34. Thus, keeping in view our qloresoid discussion, we ore of the
cons[dered oplnion thqt the provisions of the Act are quosl
retroactive to some e*tent in operAtion ond will be qpplicoble to the
agreemenB for sale entered into euen prior to coming into operotion
ofthe Act where the tlonsaction are still in the process ofcompletion.
Hence in case of del(ly in the oJIer/dellvery of possessio, as per the
terms and conditions of the ogreement for sale the ollottee shall be
entitled to the interest/deloyed possession chorges on the reasonoble
rote of interest qs provided in Rule 15 of the rules and one sided,
unfair qnd unreosongble rate of compensotion mentioned in the
agreementfdr sqle is liable to be ignored."

14. The agreements are sacrosanct save and except for the provisions which

have been abrogated by the Act itself. Further, it is noted that the

builder-buyer agreements have been executed in the manner that there

is no scope left to the allottee to negotiate any of the clauses contained

therein. Therefore, the authority is of the view that the charges payable

under various heads shall be payable as per the agreed terms and
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conditions of the buyer's agreement subject to the condition that the

same are in accordance with the plans/permissions approved by the

respective departments/competent authorities and are not in

contravention of the Act and are not unreasonable or exorbitant in

nature,

F.II Whether signing of unit hand over letter or indemnity-cum-
undertaking at the time of possession extinguishes the righi of the
allottee to claim delay possession charges,

15. The respondent contended that at the. time of taking possession of the

subject unit vide unit hdndl over' letter dated 0I.OZ.ZO2O the

complainants have certified themselves to be fully satisfied with regard

to the measurements, locatidn, directidn, developments et cetera of the

unit and also admitted and acknowledBe that they do not have any claim

of any nature whdtsoever against the respondent and that upon

acceptance of possession, the liabilities and obligations of the

respondent as enumerated in the allotment letter/buyer,s agreement,

stand fully satisfied. The relevant para of the unit handover letter relied

upon reads as under:

"The Allottee, hereby, certifies that he / she has taken over the peaceful ond
vocont physicol possession oI the dforesoid Ilnit after fu y satisfying himself
/ herself with regard to its measurements, locotion, dimension and
development etc. and hereqfter the Allottee hos no claim of any noture
whatsoever agoinst the Compony with regord to the size, dimension, orea,
location qnd legal status ofthe aforesoid Home.

Upon acceptance of possession, the liabilities and obligotions of the
Compqny os enumeroted in the ollotment letter/Agreement executed in
fqvour ofthe Allottee stand sotisfed."

Page 19 oi31
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In the complaint bearing no. 4037 of 2079 titled as yarun Gupta V/s

Emaar MGF Land Ltd., the authority has comprehensively dealt with

this issue and has held that the aforesaid unit handover letter does not

preclude the complainants from exercising their right to claim delay

possession charges as per the provisions of the AcL

ln light of the aforesaid order, the complainants are entitled to delay

G. Findings on the re

G.I It is most respe

respondent to -PaY the entire amount of interest due to the

complainant with ef from the committed date of possession as

per the buyer's agrl

)ught by theromplainant

'prayed that authority be pleased to order the

the prescribed rate

20t6.

17 In the present complaint, the complainant intends to continue with thc

proiect and is seeking delay possession charges as provided under the

proviso to section 18(1J of the Act' Sec' 18[1J proviso reads as under'

"section 1& - Return ofamount and compensqtion

1B{1). lf the promoter fails to complete or is unahle to give possession of an

apartment' plot, or building' -

Provided thot where an qllottee does not intend to withdrqw from

the project, he shall be paid, by the promoter, interest for every

month of detay, till the handing over of the possession' qt such rate as

moy be prescribed."

nent to the actual delivery of possession, at

interest as per the guidelines laid in RERA,
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18. Clause 11(a) of the buyer's agreement provides for time period for

handing over ofpossession and is reproduced below:

"11. POSSESSION

(o) Time of handing over the Possession

Subject to terms of this clause and subject to the Allottee(s)
having complied with all the terms and conditions of this
Buyer's Agreement, and not being in defoult under any of the
provisions of this Buyer's Agreement and compliance with oll
provisiont formalitie, documentation etc. as prescribed by
the Compony, the Compony proposes to hond over the
possession of the Unit withi43i nonths from the date of stort
of construction, subject to timely compliance of the provisions
oI the Buyer's Agreement ,by the AllolLee. The Allottee(sl
ogrees and undestands thot the Compdny shall be enliLled b

Unit and/or the Project.

t9. At the outset, it is:relevant to comment on the preset possession clause

of the agreement lrvlrelein ttre posseslion has been subjected to all kinds

of terms -a *ritiii*i of this agipenierii, and the complainant not

being in default undel ai,rflroyigigns of this agreement and compliance

with all provisions, formallties and dodirmentation as prescribed by the

promoter. The draf{ng.of this clause and incorporation of such

conditions are not oilfvilud and uncertain but so heavily loaded in

favour of the proniote.land ggainst the allottee that even a single default

by the allottee in fulfilling formalities and documentations etc. as

prescribed by the promoter may make the possession clause irrelevant

for the purpose of allottee and the commitment time period for handing

over possession loses its meaning. The incorporation of such clause in

the buyer's agreement by the promoter is just to evade the liability

towards timely delivery of subject unit and to deprive the allottee of his

right accruing after delay in possession. This is just to comment as to

I
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how the builder has misused his dominant position and drafted such

mischievous clause in the agreement and the allottee is left with no

option but to sign on the dotted lines.

20. Admissibility of grace period: The promoter has proposed to hand

over the possession of the said unit within 33 months from the date of

start of construction, and further provided in agreement that promoter

shall be entitled to a grace period of 3 for applying and obtaining the

completion certificate/ occupatiQn:. certificate in respect of the Unit

and/or the Project. The date -!?fie{.lcution of buyer's agreement is

30.12.2070. The period 9f.33 "mddths expired on 25.11'2013. As a

matter of fact, the protnptii }iiqnoia$iiliea to the concerned authority

for obtaining comptOtiijn ceriiElatef 6ccupation certificate within the

grace period presciibfd by th9 promoter in the buyer's agreement. As

per the settled law on! cannot b6 allowed to take advantage of his own

wrong. Accordingly,lihls grace period of 3 mont}ts cannot be allowed to

the promoter at this stage.

2t. Admissibility of delay pglsesfI)] ,gharges at prescribed rate of

interest: Section 18 provides that where an allottee does not intend to

withdraw from the pio;ectl ttt shall be paid, by the promoter, interest

for every month of delay,dll the handing over of possession, at such rate

as may be prescribed and it has been prescribed under rule 15 of the

rules. Rule 15 has been reproduced as under:
. Rule 75, Prescribed rate oI interest' [Proviso to section 12, section 18

and sub-section (4) and subsection (7) of section 791

(1) For the purpose of proviso to section 12; section 78; and sub'

sections (4) ond (7) of section 19, the "interest ot the rqte

prescribed" shall be the Stote Bonk of tndio highest mqrginal cost of
lending rate +20,4.:

Privided that in case the state Bank of lndia marginal cost of
lending rate (MCLR) k not in use, it shall be replaced by such
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benchmork lending rates which the State Bank of lndia may fix
from time to time lor lending to the generol public,

22. The legislature in its wisdom in the subordinate legislation under the

rule 15 of the rules has determined the prescribed rate of interest. The

rate of interest so determined by the legislature, is reasonable and if the

said rule is followed to award the interest, it will ensure uniform

practice in all the cases.

23. Consequently, as per website the State Bank of India i.e.,

https://sbi.co.in. the marginal cost JlSrding rate (in short, MCLRJ as on

fly, the prescribed rate of interestdate i.e., 17.08.2022 is 80/o. Accorr

relevant section is reproduced.,below: 
_' ' otes of tnbr;st Dovable bv the Dromoter or the"(za) "interest" meons the r

ollottee, os the case moi bei.*.' .

Explanotion. -For the purpoi€'of thisilause-
(i) the rate of iiterest.chargitabli froil{-ihe allottee by the promoter, in

case of iefq*lt,*hhil lelgquat \o;phe ratc.gf interest which the

promotey'sn t te tidbl; 6boy thei ottee, iitose of deloult;
(ii) the interest payabli by the profioter to the ollottee sholl be Irom

tne aote:thbitothbter'retoiued &e.qmouit oi ony part thereof till
the dote the amount or part thereof and lnterest thereon is

refunded, ond the interest payoble by the ollottee to the promoter

shall be from the date the ollottee defoults in pqyment to the

Promoter till the date it is Poid;"

25. Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate i.e., 10%o by the respondent/promoter

which is the same as is being granted to the complainant in case of

delayed possession charges.
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25. Considering the above-mentioned facts, the authoriry calculated due

date of possession according to clause 11 of the buyer's agreement

dated 30.12.2010 i.e., 33 months from the date of starc of construction

execution and disallows the grace period of 3 month$ as the promoter

has not applied to the concerned authority for obqining completion

certificate/occupation certificate within the time limit prescribed by the

promoter in the buyer's agreement. As per the settled faw one cannot be

allowed to take advantage of his.,

allows DPC w,e,f. 25,11,2O13

O9,OZ.ZO2O, The amount of col

complainant by the re

wrong. Therefore, the authority

aid to the

dent as

adiustedbuyer's agreement shall be adiusted towards delay possession charges

payable by the promoter at the prescribed rate of interest to be paid by

the respondent as per the proviso to section 18(1) of the Act'

It is most respectfully prayed that authority be pleased to order the

respondent to not to charge the HVAT, advance maintenance, CST' IFMS'

as the same is not legally bound to pay the same'

. HVAT

The authority nzri decidgd the i3sullw.r.t. HVAT in the complaint

bearing no. 4031 of 201? iirled as Va'run Gupta V/s Emaar MGF Land

trtd. wherein the quthgrity.has heldithat the promoter is entitled to

charge VAT from the allottee for the period up to 3103 2014 @ 1050/o

(one percent VAT + 5 percent surcharge on VAT) However' the

promoter cannot charge any VAT from the allottees/prospective buyers

for the period 01.04'2014 to 30.06.2017 as the same was to be borne by

the promoter-developer only. The respondent-promoter is bound to

Page 24 of 31



HARERA
P*GURUGi?AM

adjust the said amount, if charged from the allottee with the dues

payable by him or refund the amount if no dues are payable by him.

ln the present complaint, the respondent vide le$er of offer of

possession dated 28.12.2019 has demanded lien marked FD of Rs.

45,225/- towards tuture liability of HVAT for liability post 07.04.2014

till 30.06.2017. In light ofiudgement stated above, the respondent shall

not demand the same and the lien so marked be removed. AIso,

information about the 3 sent to the concerned bank by the

promoter as well as complai with the copy ofthis order.

o Advance

With respect to a the relevant clause of the

(b) The A

levied by th

mointenance its common areos, utilities,

equipment insto ond such other facilities

Compony res6yveq the right to ihange, modw, omend, and

impose bdiltiiadl ionditions.ii the Trip:.;rtite Maintenonce

Agreementatits sole discretion from time to time."

This issue has been decided by the authority in complaint titled as

Varun Gupta Versus Emaar MGF Land Ltd. (CR/4031/2019), wherein

it was held that the respondent is right in demanding advance

maintenance charges at the rate prescribed therein at the time of offer

of possession. However, the respondent shall not demand the advance

maintenance charges for more than one (1) year from the allottee even

Complaint no. 3984 of 2021

Page 25 of 31

buyer's agreement is reproduced below:



HARERA
W*GURUGRAI/

in those cases wherein no specific clause has been prescribed in the

agreement or where the AMC has been demanded for more than a year.

In the present complaint, the respondent has demanded a sum of

Rs.1,13,100/- (@ Rs.3.25 per sq. ft. + GST @ 180/o) for a period of 24

months vide letter ofoffer ofpossession dated 28.12.2019. Therefore, in

light of the judgement (supra), the respondent shall not demand

advance maintenance charges for more than one year'

Complaint no. 3984 of 2021
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respondents'own fault in delivering timely possessi

unit. So, the respondent/promoter is not entitled to

payment of the maintenance ch

ee(s), the Allottee(s) agrees ond

the complainant/allottee as the liability of GST had n

to the due date ofpossession as per the said agreemen

by Haryana Real Estate Appellate Tribunal,

bearing no. 21 of 2019 titled as M/s Pivotal I

Vs. Prakash Chand Arohi. Also, the authority concur on this issue and

holds that the difference b GST and P shall be borne

by the promoter. The Pro

the applicable combined

tled to charge from the allottee

and service ax fixed by the

government.

o IFMS

With respect to in ty('IFMS'), the

relevant clause ofth, roduced below.

"18. MAI

n of the subject

harge GST from

t become due up

as has been held

rh in appeal

cture Pvt. Ltd.

rges to be

undertokes
('tFMS') as

handover

mplaint titled as

7/2079),wherein

llect a reasonable

S". However, the

keep the amount

and shall maintain

. lf any allottee of

(c). In addition
poid by the Al

varun Gupta Versus Emaar MGF Land Ltd. (CR/40

it was held that the promoter may be allowed to

amount from the allottees under the head "lF

authority directs that the promoter must always

collected under this head in a separate bank account

that account regularly in a very transparent manne

o.3984 of 2021Complaint
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the proiect requires the promoter to give the deta ls regarding the

availability of IFMS amount and the interest a

promoter must provide details to the allottee. It is

out of this IFMS/IBMS, no amount can be spent by the promoter for the

order and i

thereon, the

er clarified that

offered by the

ipt of occupation

tained in section

the part of the

entitled to delay

@ 10 o/o P.a. w.e.f.

ues the following

e compliance of

Page 28 of 31

expenditure, it is liable to incur to discharge its liabili

as per the provisions ofsection 14 ofthe Act.

Keeping in view the dictum laid down by the autho ity is judgement

(supraJ, the complainant is liable td pay a sum of Rs. 2,500/- towards

IFMS as demanded vide letter of offer of possession da

and obligations

2A.12.2079.

Declare the offer of n as invalid and direct the

respondent to reissue valid offer of possessio

respondent is established. As such the complainant i

possession charges at prescribed rate of the interest

25.11.213 till handing over ofpossession i.e. 09.02.2 0.

In the present complaint, the lossession wa

respondent vide letter dated 28.12.201'9 after re

certificate dated, 24.L2.2019 from the conr

complaint.

27. Accordingly, the non-complia.nce of the mandate co

11(4J(a) read with section 18[1) of the Act on

rned competent

possession of the

09.02.2020 and

subsequently, conveyance deed was executed on 17.03.2020. Thus,

the relief cannot be allowed in view of the of the present

Directions of the authority

Hence, the authority hereby passes this

directions under section 37 of the

o. 3984 of 2021Complaint

Act to ens
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obligations cast upon the promoter as per the function entrusted to the

authority under section 34(fJ:

i. The respondent is directed to pay the interest at the prescribed

rate i.e. 10010 per annum for every month of delay on the amount

paid by the complainant from 25.11.2013 till handing over of

possession i.e.09.02.202O. The arrears of interest accrued so far

shall be paid to the complainant within 90 days from the date of

this order as per rufi "o-l the rules after adiustment the

amount which is al

ii. The rate of interest

complainant.

m the allottee bY the Promoter,

in case of defa rescribed rate i.e., 10%

however, vide lqgter-.qf offe1 of possession dated 28'112 2019 has

demanded ri& riadi& ibtrit' d62zsll'towards future liabilitv

of HVAT for:iiabilitj,f post 01.0qe014 till 30.06.201'7' ln light of

judgement stated above, the respondent shall not demand the same

and the lien so marked be removed.

iv. Advance maintenance Charges: The respondent has demanded

Rs.1,13,100/- towards advance maintenance charges (@ Rs' 3 25

per sq. ft. + GST @ 180/o) for period of 24 months as per letter of

offer of possession dated 28.12.20 19.

Complaint no. 3984 of 2021

by the re which is the same rate of interest

which the promoter shall be liable to pay the allottee, in case of

default i.e., the delay possession charges as per section 2(za) of

|L^ A4r \7, ll\?\
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vl.

Keeping in view the facts above, the authority deems fit that the

respondent is right in demanding advance maintenance charges at

the rate prescribed therein at the time of offer of possession in

view of the judgement (supral' However, the respondent shall not

demand the advance maintenance charges for more than one (1)

year from the allottee.

GST: ln the present complaint, the possession of the subject unit

was required to be dell .!y1!5.11.2013 and the incidence of

GST came into ope after on 01.07.2017. So, the

that the promoter must always keep the amount collected under

this head in a separate bank account and shall maintain that

account regularly in a very transparent manner' If any allottee of

the project requires the promoter to give the details regarding the

availability of IFMS amount and the interest accrued thereon' the

promoter must provide details to the allottee. lt is further clarified

that out of this IFMS/IBMS, no amount can be spent by the
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29.

30.

the buyer's

in civil a

Complaint

File be

v.1^
(viiay

Datedt 17 .08.2022

promoter for the expenditure it is liable to in

liability and obligations as per the provisions

Act. Keeping in view the dictum laid down

iudgement (supra), the complainant is liable

Rs.72,500/- towards IFMS as demanded vi

possession dated 2A.72.2079.

vii. The respondent shall not charge anything fro

which is not the Part

also not entitled

agreemen

holding

complainants/al

its

of the

ls

sum of

offer of

ainants

tis

the

part of

Court

Member
Haryana

,&j&.{ gx{&
Regulatory
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