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Shri Ashok Sangwan Member
Shri Sanjeev KumarArora ; ™ 3 _ Member
APPEARANCE:

| Complainants
Shri Rajiv Khare (Advocate)

Shri M.K. Dang (Advocate) Respondent
ORDER

The present complaint has been filed by the complainants/allottees
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 29 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
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Rules) for vielation of section 11(4)(a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provision of
the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over
the possession and delay perfﬂd 1fiﬂ}' have been detailed in the

l'

following tabular form:;

S.N. | Particulars . | ﬁﬁ*ﬁi—;‘f‘ﬂ':ﬁ

1. |Name and logation of the | *lreo Victowy | _Fue;." at Golf Course

project o Ext&nﬂTﬂn Roa tor 67, Gurgaon,
xf | Haryana |-
2. Natur-eu["thémfnﬁct L B Etnuﬁﬂttsinﬁﬂﬂtgw
3. | Projectarea’| v | 28.6125a¢reg - |
4. | DTCP license no. 244 of 2 ﬂsm;r on 26.10.2007 valid
o 25.10.2017
5. Name of licensee | KSS Praperties Pvt. Ltd
6. | RERA Registered/ not| Not registered
registered %
7. | Apartmentng-§ L8 ¢ GEM%“ﬁuﬁr Tmsern
3 P ['ﬂ.ni':éﬁuré ;s ‘on page no. 31 of
. complaint]
8. [ Unitarea admeasuring - -2335-’-.:&.‘&; v
{annexure 1 on page no. 31 of
complaint)

9. Date of allotment letter 09.08.2010
[annexure R3 on page no. 43 of

complaint]
10. | Date ofapproval of bullding | 29.11.2010
plan |annexure R-8 on page no. 50 of reply]

11, |Date of environment | 25.11.2010
| clearance lannexure R-9 on page no. 53 of reply]
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12.

Date of
approval

fire scheme

28.10.2013
|[annexure R-10 on page no. 57 of reply]

13,

Date of builder buyer
agreement

25.09.2010
[annexure 1 om page no. 28 of
complaint]

14,

Possession clause

[T

..Hln-lt;a not being in default under any

‘other t:hprgas and also subject to the
: Mm?‘iamﬁg complied with all

:'nﬂlntme '1!

'_ rther understands that the
. :%;iunaliy be entitied
- ﬁ: fh a]:ln:l B0 days (Grace

13. 3 POSSESSIONS

“Cubject to Force Majeure, as defined
herein and further subject to the
Allottee having complied with all s
obligations under the terms and
conditions of this agreement and the

his agreement including but not
to timely payment of the total
ﬂ#*&:gmdemnun stamp duty and

rnnhq]lrlea ‘or  decumentation as
prescribed l;ur‘ the Company, the
Company proposes to handover the

passﬁmmﬂf%ie;ajd apartment to the
riod of 36 months
roval of building
Jfulfillment of the
g:f imposed thereunder
ent Period). The Allottee

Pertod)-after the expiry of the said
commitment | Perlod to allow for
unforeseen delays In obtaining the
Occupation Certificate etc., from the
DTCP under the Act, in respect of the
IRED- Victory Valley Project.”
[emphasis supplied)

15.

Due date of possession

29.11.2013
[calculated from the date of approval of
building plan]

16.

Total sale consideration

Rs. 1,60,93,076/-
|as per payment plan on page no. 59 of
complaint]
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17. | Amount paid by the | Rs. 1,588,102/
complainant [page no. 62 of complaint]
18, | Occupation certificate 28.09.2017
[annexure R-12 on page no. 58 of reply]
19. | Offer of possession 14.11.2017
[annexure R-13 on page no. 60 of reply] |
20. | Conveyance deed 07.08.2018
[page no. 66 of complaint]
21. | Grace period utilization Grace period of 180 days as mentioned |
in clause 13.3 of the apartment buyer's
agreement ig not allowed in the present

SIEL 1 LS

""'..r h'ﬂ
BRI TR
Facts of the complaint: gxﬁ i J‘iﬁ,

That the respﬂndenftr,ﬂﬁ uﬂﬂ:‘ ;ﬁ:d];; dL h\;ﬁwﬁerﬂd for sale to the

complainants a rﬁlﬂen‘ha]; utﬂt heﬁ‘ﬁng nﬂ':-'gB'QEa‘Jl on 6% Floor,

admeasuring 2385 ;ﬂsﬂ'.. [221»56 sq p;lt] in Tuw,el,' B, in his the then
proposed group ]hnusmg ;ﬂlun}"., IE_JEGLUECI'.'EIT vaIIE}n located at
sector 37C, Gurgaum Haryana, for a éayil ﬁje cﬂnslderatiun of Rs.

1,60,93,076/- only, ﬁxdqﬂig _U‘Eaxes. on several false

representations, T A ; W !1‘

That the mmpia;z?aﬁts&hgc;keﬁ J'fhﬂ séﬂdi pmp-erty under
construction Iini«ad-’ plan Land ' paﬂ ‘xﬁuﬁlhmg amount of Rs.
14,31,000/- on 27.07.2010. The complainants were shown a
brochure indicating the area of flat booked by them as 2385 sq ft;

no carpet area was mentioned which made an ordinary buyer

believe that the indicated area is carpet area.
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That the respondent raised a demand for another sum of Rs.

13,57,912/- and the same was paid by the complainants on
10.09.2010.

That the respondent, after having collected 20% of BSP along with
applicable taxes, entered into an apartment buyer's agreement - an
unfair contract - with the complainants and former’s associates on
20.09.2010. That it is pertinent to mention that the agreement was
completely one sided, de'si'gﬁéd:fri‘ag‘_‘prnmﬂte and protect the
respondent’s unlawful jnmreé’éﬁ'ﬁﬂh_ﬁg{hrf:-wing the allottees’ rights

and interests to the wind: .«
i’ i

The para 133 uﬁféélﬁement:mtedr?_ﬁ tt;h::&hrfgr surprise of the
complainants, "tﬁieégni'npaqu'pj'ugnsﬁﬁ th._halﬁdiﬁv;?r the possession
of said allotment l.‘i;u_-'ﬂlé-élldltte{es within :_k'gpg:i'mdﬁ.:f 36 months from
the date of apprm;al of building pians' anﬁfnr fulfilment of the
preconditions imposed thereunder. ‘,[ﬁéﬂinuee further agrees and
understands that the company shall h@dlﬂnga‘ﬂy be entitled to a
period of 180 days grace period -afte.-:r the expiry of the said
commitment period ta andw---.-he u‘i'iiti-n-i;e'seér'l delays in obtaining
occupation certificate etc. from the DTCP under the Act in respect
of IREQ Victory Valley Project” That the respondent sent a demand
note on account of ‘commencement of construction’ that fell due for
payment on 24.12.2010. This demand confirms that the respondent
had received all the requisite approvals and met all the

preconditions imposed thereunder. Hence the date of handing over

Page 5 of 30




10.

11.

HARERA
2 GURUGRAM Complaint No, 5106 of 2021

possession is to be reckoned 3 years and 180 days from 24.12.2010

i.e.on 23 June, 2014.

That the respondent issued possession letter on 13.04.2018 which
makes it crystal clear that handing over of possession was delayed
by 3 years 9 months and 21 days which translates into delay
penalty compensation of Rs. 53,28,338/- till 13.04.2018. But, the
respondent credited a meagre sum of Rs. 1,17,620/- only to

complainant's account on account of delayed possession

£ Lk
[ o3 I I\ |I
T 4

compensation. Aniailib o

That the respﬂndergr'is'liéthlﬁtﬁ.]'uﬁﬂf!ﬁ‘thg'ﬁgqre of 2385 sq. It. for
super area, or refund along with ace rchl interest, the amount of Rs.
30,05,100/- or ral:[:,r, other appropriate amount, along with
applicable taxes.-' _"l-fch-, EDC+IDC, I‘FME ete, ,f}:uue::ted against
fictitious super area.‘-ﬂ&hag-uﬂiized lghas'u; gﬁgrped sums as interest

free sum. ~ -

That the respondent cha rged EDC/IDC at an inflated rate
amounting to Rs. 8,44,575/- and refunded the excess amount of Rs
4,12,079/- only on 14.11.2017 after having utilized the unlawfully

collected sum for over of 6 14 years.

That the respondent unlawfully charged on 14122017, Rs.
24,255/- against imaginary ‘infra augmentation charge’ and Rs.

1,26,023/-against imaginary 'applicable carrying cost' from the
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13.

14.

C.

15.

il
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unsuspecting complainants. The respondent also arbitrarily

collected Rs. 20,248/ towards imaginary interest charges.

That the respondent received occupation certificate on 28.09.2017

for that part of project which houses tower ‘B’ in which property of

the complainants is situated.

That the respondent collected stamp duty from the complainants

on 14.04.2018 but got the sale deed registered only on 21.08.2018,

4 g ﬂul‘&ﬁt. for 4 months. The truth is

ety

.J'- _..]"'l 1:
that the complainants were [nfurm_, “3 of qegistrannn of sale deed

only 01.11.2021 wh.fl:h prmrés ﬁmutﬁ! fan:;,ﬂf reglstratiun of sale
deed came to their nﬂt,k:e on 0111, Iﬂz‘l nn’l;y

That the respondent has violated terms of thq agreement in respect
of handing over possession of the booked apartment and isalso in
violation of provisions ﬂf‘J;hE‘Aﬂt nﬁfgﬁ_ﬁﬁ Thus, the complainant
have approached this Auﬂiﬁﬂt}r-séelﬁﬁ;grv;riuﬁ reliefs,

™ A

Relief sought hf&ﬂgcﬂﬂmlﬂﬁuh '.-'.“r. e |
The cnmp!ainanti:l_avei;uuﬂ;t following relief(s):
Direct the respondent to pay delayed possession charges at

prescribed rate of interest to the complainant from due date of

possession till actual date of possession.

Direct the respondent to refund the unlawfully collected infra-
augmentation charge and applicable carrying cost along with

accrued interest at prescribed rate of interest.
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vii.

viii.

D. Reply by respondent:
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Direct the respondent to refund car parking charges and non-

refundable club deposit along with accrued interest at

prescribed rate of interest.

Direct the respondent to refund the proportionate excess basic
price along with applicable taxes, EDC/IDC, PLC, 1FMS and

accrued interest at prescribed rate of interest.

Direct the respondent to refund all unexplained interest of Rs.

20,348/- charged to cﬂmpl_'aigiqnlf.:glﬁng with accrued interest.

g [ .
Direct the respondent to, provide the topies of EC, LOI, license,

BRIII, building p[a'ﬁ's'ﬁ_nd' [.EJ".F A f%féi"ant‘;q‘license under which
I~ \ % |
the suit property:is built. - \ '1'_.'11

Direct the resﬁp%l'&nt_tﬁ pay the intnli;reﬂ; qrﬁ .ﬁ:tarnp duty of Rs.
8,81,500/- for I{a%’plﬁ_g |t with Him:-i:nrgﬁ,r;;i_rf'iﬂ::s.

Direct the !‘EEPGHI.']EHI:TH;',;;&I% thf.' fl;"nhﬁ:l-rlainant Rs. 50,000/-
towards legal expenses. .

il

The respondent blj"WEj,* of reply maﬁle't.j:ié.f'nll'uﬁrihg submissions:

16. That the complainants are not allottees but investors in the given

project and that the present complaint is not maintainable.

17. That the respondent is a reputed real estate company having immense
goodwill.

18. That the complainants, after checking the veracity of the project

namely, ‘Ireo- Victory Valley', Gurugram had applied for allotment
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of an apartment vide the booking application form dated

27.07.2010.

19. That based on the said application, the respondent vide its
allotment offer letter dated 09.08.2010 allotted to the complainants
an apartment bearing no. B0601, tower no. B, having tentative
super area of 2385 sq.ft Accordingly, an apartment buyer's
agreement was executed between. l:he parties to the complaint on

20.09.2010 for total sale

I ﬂrtl-un of Rs.1,60,93,076.20.
However, it is submitted 1;,]:1& E %I sale consideration amount
was exclusive of the reg[stratlnn--rhﬂ;'g;&sd stamp duty charges,
service tax and ﬁtlier r:harg‘és which wﬂ;ﬂ to be paid by the
complainants at Ihﬂ appllcaEIE Stage It is ‘;perﬂnent to mention
herein that when the I;um?lajnants ha-::t h-:;nlmt' the unit with the
respondent, the R Eﬁtﬁe [Ragulaupn aﬁ'&' Develﬂpment] Act,
2016 was not in force ":mﬂ, the p]"ﬂﬂ&lpns.{l;; the same cannot be
applied retrnspﬂcgv%;}n__ I%

Y S F IS M~

20. That the respondent I:;JEEd pﬁj-'mant ﬂer:uands from the
complainants strictly as per the tert'ﬁs of the allotment and
mutually agreed payment plan. However, the complainants
defaulted in making timely payments towards some of the
instalment demands. It is submitted that respondent had raised the
payment demand towards the eighth instalment vide payment

request dated 23.04.2013. However, the due amount was credited
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by the complainants only after reminder dated 19.05.2013 was

issued by the respondent.

That vide payment request letter dated 26.09.2013, respondent
raised the payment demand towards the ninth instalment for the
net payable amount of Rs. 11,40,139.83. However, the same was
paid by the complainants only after reminder dated 22.10.2013

was sent by the respondent.

That the possession of the unjgmﬁginppnsed to be offered to the
complainants in accordance w:ltli '1;11& a"gsepd terms and conditions
of the buyer’s agreglg&hplfls%umﬁrsha; clause 13.3 of the
buyer's agreemer_;{nﬂnd clause-357of Eﬂhgﬂlﬂb\ﬂl of the Booking
application form states that “.subject ta the allottee having
complied with all ﬁ:rmﬂhuas ar dﬂtumeqmﬁ{mqs prescribed by the
Company, the Cump}ny pmpuses to qgef' the possession of the said
apartment to the allottee within a pg_rfnd‘ﬂj".?ﬁ months from the date
of approval of ﬁ Eg@fi@ .'EPI?E inﬁfaﬁ\fuﬁmen: of the
AR AN MIAVe
precanditions imposed thereunder (Commitment Period). The
allottee further agrees'and understands that the company shall be
additionally be entitled to a period of 180 days (Grace Perlod)..."..
Furthermore, the complainants had further agreed for an extended
delay period of 12 months from the date of expiry of the grace

period.
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That from the aforesaid terms of the agreement, it is evident that

time was to be computed from the date of receipt of all requisite
approvals. Even otherwise, the construction cannot be raised in the
absence of necessary approvals. It is pertinent to mention herein
that it has been specified in sub-clause (v) of clause 17 of the
approval of building plan dated 29.10.2010 that the clearance
issued by Ministry of Environment in forest, Government of India
has to be obtained before ﬁ_rﬂng;ﬂ':_gltunstrucrinn of the project.
The environment clearance t‘nrtheégn EI‘.I"LIEI:iﬂIl of the project was
granted on 25.11.2010. Fuﬂhermam 1n E!ause (v) of part B of the
Environment Elea;ante date& 2'5 1ﬂiﬁﬂ1{?ll. ftfﬂas stated that the
approval from ﬁn‘! departn:nenl; was n:@sslr}' prior to the

construction of thEErﬁjﬂet. ' a' f
i I -.|_

That the last of the' *sl:atutm_:._r approvals’ ﬁ?‘u?:h forms a part of the
preconditions was the ﬂm-:schem:&ﬂ!:lﬁfﬁ%al which was granted by
the concerned auﬁgﬁpﬂeﬂunrﬁﬂﬁﬁlﬂ.gﬂﬁ'_iandgﬂl‘te time period for
offering the possession a_Ltr::c:rd'In_g'E}- to the agreed terms of the
agreement expired only on 28.04.201 B.Tﬁeﬁhﬁdndent completed
the construction of the tower in question. The respondent received
the occupation certificate on 28.09.2017 and offered the possession
of the unit to the complainants vide notice of possession dated

14.11.2017 and intimated them to make the payment towards

balance amount of Rs.17,84,974/-.
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That the complainants after making complete payment have been

put in possession of the said apartment vide possession letter dated
13.04.2018. The conveyance deed and deed of apartment were
registered on 21.08.2018. The complainants have conducted their
own investigations and were provided with all clarifications and
information regarding the project. The complainants had even
acknowledged in the conveyance deed that they have taken the
possession of the apartme ntﬂftgthﬂng inspected and after being
fully satisfied that they wqylﬁz;jh;:-ﬁs_g any objection or claim or

any reason and the same would stan:i:_ynraii;_ed.

Copies of all releyant documents have been filed and placed on
record. Their aumggﬁc!t}r id not in dlapute.;Hgﬁ;e, the complaint
can be decided ui\;]‘%]ﬁmhéﬁis of these undisputed documents and
submissions mad E:E.}‘“" the parties. o

The plea of the Fﬁspbndﬂnt :fﬂ:gﬂrﬁ'i'ﬂﬁi-i‘ﬂfer:_tiﬁ'!l of complaint on
ground of ]urisdicﬁun stands rejected. The authority observes that
it has territorial aswellas subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

E.1 Territorial jurisdiction

28. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
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present case, the project in question is situated within the planning

area of Gurugram district. Therefore, this authority has completed

territorial jurisdiction to deal with the present complaint.

E. 11 Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section
11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

™

Be responsible for uﬂcﬁﬁgazﬁ;ﬁh@;@iﬁﬂum and functions under
the provisions of this Aet“ar the ond regulations maode
thereunder or to the gﬂh.rm: g per the ugre’nmg;t for sale, or to the
association of EHDEEE-E&:. as. ﬂ)ﬁhﬁ, till the conveyance af all
the apartments, ga“ut;mr buildings, o5 the case Irrl:'ﬂ:.lr he, to the allottees,
or the commaon nrmsm the asm:rurrun af aﬂn‘!:tm ar the competent
authority, as the gnse‘muy be;

Section 34-Functions of the Autho l‘lt}'
34{N of the Acl;p:mridea to ensure mmpllq,nne «of the obligations

cast upon the Fl"ﬂmnl'ers,, the allottees and the real estate agents
under this Act and’ !.'hﬁ ruIEE and :'E.‘quﬂi'ﬁn!* n’!;&E thereunder.

30. So, in view of the pru!.risiuns of the Act qunted above, the authority

F.

has complete jurisdlctmn to daclde the complaint regarding non-
compliance of uhhgatmns hy the prln m-:rtt:r leaving aside
compensation whl-::h is to be decided by the adjudi:ating officer if
pursued by the complainant at a later stage,

Findings on the objections raised by the respondent:

F.1 Objection regarding complainants being investors

31. It is pleaded on behalf of respondent that complainants are

investors and not consumers. So, they are not entitled to any

protection under the Act and the complaint filed by them under
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section 31 of the Act, 2016 is not maintainable. It is pleaded that the

preamble of the Act, states that the Act is enacted to protect the
interest of consumers of the real estate sector. The Authority
observes that the respondent is correct in stating that the Act is
enacted to protect the interest of consumers of the real estate
sector. It is settled principle of interpretation that preamble is an
introduction of a statute and states the main aims and objects of
enacting a statute but at the same time, the preamble cannot be
used to defeat the enacting provisions of the Act. Furthermore, it is
pertinent to note that any aggriev?cilk person can file a complaint
against the promoter if he contravenes or violates any provisions
of the Act or rules or regulations rﬁade l_.‘I]'IEl'EtlndEI'. Upon careful
perusal of all the I:E:I‘I':;‘lls and r.:nnditic-ﬁ-s’ of ﬁ'lg hu:.lrer's agreement, it
is revealed that ﬂ'le:*."ﬂrlnplainants are hLI}FEl‘ELEII;,d paid considerable
amount towards purchase of subject '{mu.. xﬂ; this stage, it is
important to stress.up&n the definition of term allottee under the

Act, and the same is reproduced below for ready reference:

"Z(d) ‘ullottee’ in relation to a real estate project means the person
rowhom a plot, apartment or building, os the case may be, has been
allotted, sold{whether as freehold or leasehold) or otherwise
transferred By the promoter, and Includes the person whao
subsequently acquires the said allotment through sale, transfer o
otherwise but does not include a person to whom such plot,
apartment or building, as the case may be, is given on rent.”

32, In view of above-mentioned definition of allottee as well as the
terms and conditions of the flat buyer's agreement executed
between the parties, it is crystal clear that the complainants are
allottees as the subject unit allotted to them by the
respondent/promoter. The concept of investor is not defined or
referred in the Act of 2016. As per definition under section Z of the

Act, there will be ‘promoter’ and ‘allottee’ and there cannot be a
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party having a status of 'investor’. The Maharashtra Real Estate
Appellate Tribunal in its order dated 29.01.2019 in appeal
No.0006000000010557 titled as M/s Srushti Sangam
Developers Pvt Ltd. Vs Sarvapriya Leasing (P) Ltd. and anr. has
also held that the concept of investor is not defined or referred in

the Act. Thus, the contention of promoter that the allottees being
investors are not entitled to protection of this Act also stands

rejected.

G. Findings on relief sought by complainants:

G.1. Direct the respondent to ﬁ"airdﬁfnr]re;j possession charges at
prescribed rate of interest to the complainants from due date

of possession till actual date of possession,

33. In the present complaint, the complainants intend to continue with
the project and are'seeking déla]f possession charges as provided
under the proviso to section ‘.lﬂ[i] of t:lfie-_ Act. Sec. 18(1) proviso
reads as under: SWATE peGVY o

Section 18; - Return of amount and compensation
If the promater fails to complete oris upable to give passession
of an apartment, plot or bullding, -

4

Provided that where an allottee does not intend to withdraw
from the profect, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at

such rate as may be prescribed,
34. It is relevant to mention that builder buyer agreement was
executed between the parties on 25.09.2010. Thus, the due date of
possession has been ascertained from clause 13.3 of the agreement

which reads as under:
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..the Company proposes to handover the possession of the said
npurzmenr to the Allottee within a period of 36 months from
the date of approval of building plans and/or fulfilment of
the preconditions Imposed thereunder (Commitment
Period)"

35. The respondent promoter vide clause 13.3 of the buyer's
agreement executed inter se parties, had proposed to handover the
possession of the subject apartment within a period of 36 months
from the date of approval of building plans and /or fulfilment of the
preconditions imposed thereundg;i plus 180 days grace period for
unforeseen delay beyond ttm!p‘mﬁnl of the company ie., the
respundentsfprumute:& 11: was r:untended on behalf of the
respondent that the due date for deiivery nf possession of the
allotted unit should be calculated from the date of fire approval and
in this regard, the counsel for the respondent placed reliance on
case titled as freo Grace Realtech Pvt. Ltd. Versus Abhishek
Khanna and ors. passed by the Hon ‘ble quﬁme Court of India
in Civil Appeal no. 5?1'1‘5—63“2{[1*3 ot

36. The apartment huygr 5 agreemeut 15 a pwu,taj legal document
which should ensure that the ﬁ:ghtﬁ ﬂ_na‘ ﬁahlhnes of both
builders/promoters and buyers/allottee are protected candidly.
The apartment buyer's agreement lays -ﬁu‘wﬁ the ’;EI‘ITIE that govern
the sale of different kinds of properties like residentials,
commercials etc. between the buyer and builder. Itis in the interest
of both the parties to have a well-drafted apartment buyer's
agreement which would thereby protect the rights of both the
huilder and buyer in the unfortunate event of a dispute that may
arise. It should be drafted in the simple and unambiguous language

which may be understood by a common man with an ordinary
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educational background. It should contain a provision with regard

to stipulated time of delivery of possession of the apartment, plot
or building, as the case may be and the right of the buyer/allottee
in case of delay in possession of the unit. In pre-RERA perlod it was
a general practice among the promoters/developers to invariably
draft the terms of the apartment buyer's agreement in a manner
that benefited only the promoters/developers. It had arbitrary,
unilateral, and unclear clauses that either blatantly favoured the
promoters,/developers or gave them the benefit of doubt because
of the total absence of ciarityigfé}:‘iﬂnﬁmatter.

The authority has gone ;hrﬁ\ngh -.t.he; passession clause of the
agreement. At the gutset, it fé"_ﬁiéi}ﬁfft-mf_tgﬁment on the pre-set
possession clause’ of the agreement :.vhéﬁliﬁ!ftl?e possession has
been subjected tuf.a]l kinds -of terms afi_d: -pﬁnditluns of this
agreement and tﬁéf;';ﬁfnpfaiﬁant not héi.ﬁlﬁ_i_j;rnlfefault under any
provisions of this' ag;eém&hti and !iﬁij&ﬁpiiantﬂ' with all
provisions, formalities and Zdummeﬁfatjéﬁ--‘as prescribed by the
promoter. The drafting of this.clause and incorporation of such
conditions are nutﬁunly yague and nnwﬁdﬁn but so heavily leaded
in favour of the promoter and against the aﬁ‘idtteé that even a single
default by the allottee in fulfilling formalities and documentations
etc. as prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottee and the commitment date for
handing over possession loses its meaning. The incorporation of
such clause in the apartment buyer's agreement by the promoter is
just to evade the liability towards timely delivery of subject unit
and to deprive the allottee of his right accruing after delay in

possession. This is just to comment not as to how the builder has
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misused his dominant position and drafted such mischievous

clause in the agreement and the allottee is left with no option but
to sign on the dotted lines.

The respondent promoters have proposed to handover the
possession of the subject apartment within a period of 42 months
from the date of approval of building plans and /or fulfilment of the
preconditions imposed thereunder plus 180 days grace period for
unforeseen delays béyond the reasnnahle control of the company
i.e., the re&pﬂndentsfpmmutera.

Further, in the present case, i’gﬁlg&auhmltted by the respondent
promoters that the due date of pusseaﬁmn should be calculated
from the date nfﬂre ﬂi:hﬂme é‘ppfuva] iﬂt E'hﬂ;he last of the statutory
approvals which fu I_',EI‘tE'El part of the precnnﬂ: tions. The authority in
the present case ﬂh;eruad that, the respondents have not kept the
reasonable ba]am:e ‘between his own r!ghl:i anl;l the rights of the
complainants/allo R\FES‘" Tﬂhe resporidents nave acted in a pre-
determined and prenrdained manner. ‘Fherr;e‘ipundents have acted
in a highly discriminatory and_arbitfary manner, The date of
approval of l:lu1ld’rng plan was 29.11.2010 It will lead to a logical
conclusion that the respnndentﬁ would have certainly started the
construction of the preject. On a bare reading of the clause 13.3 of
the agreement reproduced above, it becomes clear that the
possession in the present case is linked to the "fulfiiment of the
preconditions which is so vague and ambiguous in itself. Nowhere
in the agreement it has been defined that fulfilment of which
conditions forms a part of the pre-conditions, to which the due date
of possession is subjected to in the said possession clause. If the
said possession clause is read in entirety, the time period of
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handing over possession is only a tentative period for completion

of the construction of the flat in question and the promoters are
aiming to extend this time period indefinitely on one eventuality or
the other. Moreover, the said clause is an inclusive clause wherein
the "fulfilment of the preconditions" has been mentioned for the
timely delivery of the subject apartment. It seems to be just a way
to evade the liability towards the timely delivery of the subject
apartment. According to the established principles of law and the
principles of natural justice' when a 1r.“:f.-rtam glaring illegality or
irregularity comes to the nut‘[ﬂ@"ﬁf ﬂ'lg adjudicator, the adjudicator
can take cognizance qf the sam an_g -a@]udlc:ate upon it. The
inclusion of such vngue “anid amh%lhus ‘Iﬁrpes of clauses in the
agreement which al:g'i:ufall},r arh‘xtrary, one ﬂi&p.d'and totally against
the interests of allottees must-be Ignored a:ﬁ__dist:arded in their
totality. In the light of the above-mentioned reasons, the authority
is of the view that the date of sanction of building plans ought to be
taken as the date for :ﬂetﬂminiﬁg-the:ﬂue_ date of possession of the
unit in question to the cumpiainaﬁl; -
40.Here, the authority is dive |@§oﬁifs§a@ier ew i.e., earlier the
authority was r:alcuiatmgassessmﬁ Jl:hte d’ue ate of possession
from date approval of firefighting schieme [a_s it the last of the
statutory approval which forms a part of the pre conditions] ie.,
27.11.2014 and the same was also considered/observed by the
Hon'ble Supreme Court in Civil Appeal no. 5785 of 2019 titled as
'IREO Grace Realtech Pvt. Ltd. v/s Abhishek Khanna and Ors. by
observing as under:

“With the respect to the same project, an apartment buyer filed a complaint
under Section 31 of the Reol Estate (Regulation & Development] Act 2016
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(RERA Act) read with rule 28 of the Haryana Real Estate (Regulation &
Development) rules, 2017 before the Haryano Real Estote Regulatory
Authority, Gurugram (RERA). In this case, the authority vide order dated
12.03.2019 held that since the environment clearance for the project

contained a pre-condition for obtaining fire safety plan duly approved by the
fire department before the starting construction, the due date of possession
would be reguired to be computed from the date of fire approval granted on
27.11.2014, which wouwld come to 27.11.2018. Since the developer had failed
to fulfil the obligation under Section 11{4}{a} of this Act, the developer was
liable under proviso to Section Iﬂfﬁu pay interest at the prescribed rate of
10.75% per annum on the ﬂ'mnﬂnbﬂé'_m.ﬁéﬁﬂ by the complainant, upto the
dote when the possession was ujﬁ.l“"ﬁﬁr Hniﬂever keeping in view the status of
the project, and the interest afmhaf allottees, the authority was of the view
that refund cannot be. q.'?t:».wd at this x@: ,T*ﬁar ;rmmper was directed to
handover the pu;;ﬁ!nn af :.ﬁ"u apu.r'%rwnt Wﬂ.ﬂﬁ 2020 as per the
registration cerrrﬁmﬁ;-; for the project.” iU

41.0n29.11.2010, thﬂ-isuilding plans,:uf the pruj 'i.‘*ndere sanctioned by
the Directorate of Tﬁwhﬂqﬂ C‘éauntr}rl’laln lﬁr_r.rana. Clause 3 of
the sanctioned pl-&n stl pula‘l'ed that an. HDl".'} tl‘earance from the fire
authority shall be submitted within 9() days from the of issuance of
the sanctioned building pig.nﬁ;;@;q,ﬁ_iaﬁd;fﬁetﬂgn 15(2) and (3) of
the Haryana Fire Service Act, 2009, itis Hlé'-di;tyluf the authority to
grant a prnwsiunal HEIC W‘lﬂ'llﬂ A pe;{u.d of 60 days from the date
submission of the appilr:atium The d&la_*.rf failure of the authority to
grant a provisional NOC cannot be attributed to the developers. But
here the sanction building plans stipulated that the NOC for fire
safety [provisional) was required to be obtained within a period of
90 days from the date of approval of the building plans, which
expired on 29.02.2011. Butitis pertinent to mention over here that

the developers applied for the provisional fire approval en
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02.11.2011 ie, after the expiry of the mandatory 90 days period

got over. The application filed was deficient and casual and did not

provide the requisite. The approval of the fire safety scheme took
more than 23 months from the date of the building plan approval
i.e., from 02.11.2011 to 28.10.2013. The builders failed to give any
explanation for the inordinate delay in obtaining the fire NOC of the
above, in complaints bearing nos. CR/4325/201 CR/3020/2020,
CR/3361/2020, CR/5003/2020, CR/2545,/2020 and
CR/1091/2021, authority had strucl-: down the ambiguous
possession clause of the hu}rer agreement and calculated the due
date of handing over pussessmn ﬁ‘nm the date of approval of
building plan. ' A 8 5 N

42. On a bare reading of the said clause of the agreement reproduced
above, it becomes_clear that the posséssion in the present case
linked to the ' fulﬁ]ment ofthe pre:undiﬂnm which {s so vague and
ambiguous in itself. Nﬂwhere in the agrargmeut ft has been defined
the fulfilment of which mndlﬁﬂns Ea;r:gs- a part of the pre-
conditions, to which the dite-date of possession is subjected to in
the said pussesssﬂ:p :ﬂausé, If‘ihr‘.' sﬁﬂ pﬁs}’lzssﬁn clause is read in
entirety, the time period of handmg mrer pusqessinn is only a
tentative period for completion of the construction of t flat in
question and the promoters are aiming to extend this time peri
indefinitely on one eventuality or the other. Moreover, the said
clause is inclusive clause wherein the "fulfilment of the
preconditions” has been mentioned for the timely delivery of the
subject apartment. It seems to be just a way to evade the liability
towards the timely delivery of the subject apartment. According to
the established principles of law and the principal of natural justice
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when a certain glaring illegality or irregularity comes to t notice of

the adjudicator, the adjudicator can take cognizance of the same a
adjudicate upon it. The inclusion of such vague and ambiguous
types of clause in the agreement which are totally arbitrary, one
sided and totally against the interests of the allottees must be
ignored and discarded in their totality. In t light of the above-
mentioned reasons, the authority is of the view that the da of
sanction of building plans ought to be taken as the date for
determining the due date of pqasﬂssmn of the unit in question to
the complainant. Htfurdingljlp{gfﬂaﬁ' resent matter the due date of
possession is cali:uiated__fr-::-m ﬂ'neu:late > app) va[ of building plan Le.,

29.11.2010 which comes ottt h-eiﬁﬂl Egﬂﬂ Clause 13.3 of the
agreement also sﬁpulgtes for grace periud of 18{} days after the
expiry of the said_commitment peﬂnﬂ_ to a]]t;r'.!'-" for unforeseen
delays in obtaining the occupation certificate etc, However, the
same has not been allowed as the cft,uil*;pitihn certificate was
obtained only on 2B. (9 2{1'1? - - “"f -'*_'

43, Admissibility of delay pussesslnu uhﬂrges at prescribed rate of
interest: The cnmmainants armegbungduiay pussesgmn charges
however, proviso tu sacﬂun 18 pruwdes matwhere an allottee does

not intend to withdraw from the prn]efnu* he Sr]:iall be paid, by the
promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules. Rule 15 has been reproduced

as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section
19]
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(1)  For the purpose of proviso to section 12; section 18;
and sub-sections (4) and (7) of section 19, the
“interest at the rate prescribed” shall be the State
Bank of India highest marginal cost of lending rate
+2%.:

Provided that in case the State Bank of India marginal cost
of lending rate (MCLR) is not in use, it shall be replaced by
such benchmark lending rates which the State Bank of India
may fix from time to time for lending to the general public.

44, The legislature in its wisdom in thf,- subordinate legislation under
the provision of rule 15 of the mtaa;has ‘determined the prescribed
rate of interest. The rate of Hnﬂ”est so determined by the
legislature, is reasonable ahd ll"thé said mle is followed to award
the interest, it will EI'ISIJTE unifutrm p,g%tﬂue m all the cases.

45. Consequently, as p&r website of the Sta B;iank of India ie.
https://sbi.co.in, thE marglna}mst ﬂFlen.r.itn rate (in short, MCLR)
as on date i.e., 07.09:2022 is @E% At‘.mfﬂmﬁf_-} the prescribed rate
of interest will be marginalcost of lending fate +2% i.e., 10%.

46. The definition of term 'interest’ ”a's_-fiﬁﬁﬁe'd under section 2(za) of
the Act provides that the rate \of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the rate
of interest which the prnm-::-tar shall be liable to pa:.r the allottee, in
case of default. The relevant section is reproduced below:

“fza) “interest” means the rates of interest payable by the
promoter or the allottes, as the case may be.
Explanation. —Faor the purpose of this clause—
(i)  the rate of interest chargeable from the allottee by
the promaoter, in case of default, shall be equal to the

rate of interest which the promoter shall be liable to
pay the allottee, in case of defoult
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(ii) the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount
or part thereof and interest thereon Is refunded, and
the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in
payment to the promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainants
shall be charged at the prescribed rate ile, 10% by the
respondent/promoter which 15 ttuz qame as is being granted to the
complainants in case of dela:m Euﬁﬁssiun charges.

47. On consideration of the'documents: ‘available on record and
submissions made by both the parties, th&atﬂhu rity is satisfied that
the respondent is | Jt_?gumraventiun of the section 11(4)(a) of the Act
by not handing over possession by the due date as per the
agreement. By wnme of L'!,auﬂe 13. 3 of the agreement, the
respondent is Ilahlhtﬂ han_d qn.rer the ]:gfsﬁ.ﬁ;ﬂ}ﬁn of the apartment
within a period of ﬂ'nirty -8ix munﬂis f:hl';l-tﬁe date of approval of
building plans andj or fulfi!ment of ’dm |::rwau:c:-n:litmn:-'r imposed
thereunder. It is ljtrﬁm*.nt. td‘menﬂﬂn l: a l‘q?t of sanctions are
required when it comes to constructionof a hmlding and hence, the
requirement of fulfilment of all these preconditions for calculation
of due date of possession is a vague concept. Hence, the due date of
possession has been calculated from the date of approval of
building plan i.e, 29.11.2013. The authority is of the considered
view that there is delay on the part of the respondent to offer
physical possession of the allotted unit to the complainants as per

the terms and conditions of the agreement. It is the failure on part
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of the promoter to fulfil its obligations and responsibilities as per

to hand over the possession within the stipulated period.

48, Section 19(10) of the Act obligates the allottee to take possession
of the subject unit within 2 months from the date of receipt of
occupation certificate. In the present complaint, the respondent
had applied for the occupation certificate and same has been
received from the competent authority on 28.09.2017. The
respondent has offered the possession of the subject unit on
14.11.2017. Therefore, in-the dm:erast of natural justice, the
complainants should be gwen;%q;‘iﬁanths time from the date of
offer of possession. This two mnmh of reasonable time is being
given to the cun!,ﬁqm;tnlﬂ_ R&ep&r_;}g in hﬂm.: that even after
intimation of pﬁs*spf;slﬂn practically ‘he hqs*j:nt arrange a lot of
logistics and reqmmte daocuments inciudlr[g but not limited to
inspection of the cﬂmpletel}-' finished unit, hut'l:hls is subject to that
the unit being handed over at the th‘ne of t&kmg possession i in
habitable condition. Itis further r:Jarlﬂ:eﬂ that the delay possession
charges shall be payable from t]'ié due date of possession lLe.,

29.11.2013 till offer of pnsse%i%n e, 1%4:%11&@ plus two months

ie,14.01.2018.

49. Accordingly, the non-compliance n[‘ th’é mandate contained in
section 11(4)(a) read with section 18(1) of the Act on the part of
the respondent is established. As such, the complainants are
entitled to delay possession at prescribed rate of interest i.e, 10%
pa. wef due date of possession ie 29.1 1.2013 till offer of
possession (14.11.2017) plus two months Le. 14.01.2018 as per
provisions of section 18(1] of the Act read with rule 15 of the rules
and section 19(10) of the Act of 2016.
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Direct the respondent to refund the unlawfully collected infra-

augmentation charge and applicable carrying cost along with

accrued interest at prescribed rate of interest.

An amount of Rs. 24,255/-has been charged on account of
Infrastructure Augmentation Charges (1AC). Similarly, the
respondent also charged Rs. 1,26,023/- under the head imaginary
applicable carrying cost and as detailed in the demand raised at the
time of notice of pussessm},{amﬂure A5). The wversion of
respondent is that the amn-ulf'lt Wa's= dramanded as per terms and
conditions of allotment and: the r:ﬂmpiajnanj;s did not raise any
objection to the smﬂ while efé"::uﬂﬂﬁ apat'tm‘mit buyer agreement
on 20.09.2010. Evem otherwise as per :Iausa %1 of the buyer's
agreement, the cumplamants agreed to [J:il].?' statutory taxes and
other dues. 50, nnw%ey n::nhnut plEad,that th.e;harges raised under
the head 1AC and IACC are ﬂ!ega'i* aﬂd:r& 1ot liable to pay the same,
Even otherwise iﬂfrastrulz;urg augﬁiénﬁiﬂun uharges are payable
by a developer ﬁ:rr adﬁitmnal T’Aﬁ lls&d i relation to the area

allowed earlier.

Direct the respondent to refund car parking charges and non-
refundable club deposit along with accrued interest at

prescribed rate of interest.

While executing buyer's agreement, the complainants agreed to pay

for car parking charges as Rs. 7,00,000/- and that amount was
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demanded and paid by them. So, the same cannot be setto be illegal
or refundable to the complainants. A reference in this regard may
be made to clause 3.2.3 of the buyer’s agreement providing for Rs.
7,00,000/- for two numbers of car parking, Secondly, the
respondent also raised a demand of Rs. 3,95.000/- as non-
refundable victory valley club deposit. The complainants had
already paid a sum of Rs. 1,00,000/-. 50, further demand for Rs.
2,95,000/- was raised along \h@ ‘notice of possession dated
14.11.2017. There is clause E‘&ﬂﬁé@er s agreement wherein the
respondent agreed to ci:mstrucf ciuhg’:fﬁregtiu nal facility at its own
cost and the ailutt?aa right usesuchﬁmltty an ]‘.-m:,rment of the club
membership charges and routine club uaage.c:hm?ges Thus, in such
a situation, the demand raised in thisregard isvalid. This issue also
rose in case of l-"ﬂh.t{l E‘uptﬂ. Vs, Emuﬂjrwﬁf Land Ltd. bearing
complaint no. cn;mn}mw def:tﬂ&a‘ dn 12.08.2021 by the
Authority wherein it was held that dea:la,,nd a.f money regarding
club charges and” itsgmem*ael‘s hip frsvrk f‘l?e »al‘t'ﬁuees can only be
raised after com pletiﬂn of the club andf_i"mt before that. Moreover,
the respondent agreed to construct at its own cost the club in the
project and it can raise demand with regard to its membership
charges only when recreational facility is operational and not
befare that. So, the respondent builder is directed to refund that

amount to the complainant.
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G.4. Direct the respondent to provide the copies of EC, LO, license,

BRIII, building plans and LC IV A relevant to license under
which the suit property is built.

57 The builder as per section 11(3) of the Act of 2016, is responsible
to make available to the allottees these all documents and hence,
the respondent is directed to provide all the documents as

requested by the complainants.

G.5. Direct the respondent to reﬁmﬂﬂm-prupurtlunate excess basic
price along with applleahlﬂ laxes, EDI‘;IIDE PLC, IFMS and
accrued interest a];prlasnrlhad ratemf iﬁtprest

-1'I

G.6. Direct the respun{li!nt to refund aliunexplﬂlmad interest of Rs.

20,348/- chargedith‘:umplainant alnq_g.wiﬁz-m:crued interest.

G.7. Direct the respondent to pay the interest on stamp duty of Rs.
8,81,500/- for keeping it with him for 4 months.

53. The above menﬂpnr.'d rﬂliefs. .5G6 a,pcl G? sought by the
complainants were  not presfed duﬁng the=~ arguments. The
authority is of the view that the complainants do not intend to
pursue the ahove-mentioned reliefs, Hence, the Authority is not

returning any findings w.r.Lto the present relief.
G.8. Legal expenses and Compensation:

54. The complainant is claiming compensation under the present relief.
The Authority is of the view that it s important to understand that

the Act has clearly provided interest and com pensation as separate
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entitlement/rights which the allottee(s) can claim. For claiming

compensation under sections 12,14,18 and Section 19 of the Act,
the complainant may file a separate complaint before the
adjudicating officer under Section 31 read with Section 71 of the
Act and rule 29 of the rules.

H. Directions of the Authority:

55 Hence, the Authority hereby passes this order and issues the
following directions under. sar:l:inn 37 of the Act to ensure

' .IJ

compliance of obligations caﬁ ﬂg-nn the promoters as per the

mmmmm

functions entru sted to th&ﬁui&mnty un;:IE‘n section 34(f) of the Act
i, <,

of 2016: /2 =), .." "*».‘

i. There spnndamﬂs directed to pay the mt‘emﬁﬁat the prescribed
rate i.e, 10. nﬁqﬁu per annum for’ Euarjr* ﬂ'lqnl;h of delay on the
amount paid bjt,‘the -:umpimnants ﬁ'g)ﬁ Elh& date of possession
6. 20.11.2013 till offet of p“qﬁsessibhh 14112017 plus two
months ie. 14012018 IF any, Wen; for the delay in
possession, has been paid or :réditﬂ i:;;.t;'ié account of allottee,
it shall be adjusted in the amou nt__céf delayed _pbssessiun charges

to be paid as per above directions.

ii. The respondent is directed to pay arrears of interest accrued

within 90 days from the date of order.

iii. The complainants are also di rected to pay the outstanding dues,

if any.
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iv. The rate of interest chargeable from the allottees by the

promoter, in case of default shall be charged at the prescribed
rate i.e, 10% by the respondent/promoter which is the same
rate of interest which the promoter shall be liable to pay the
allottees, in case of default i.e,, the delayed possession charges

as per section 2 (za) of the Act.

v. The respondent shall nut charge anything from the

complainants which is not g;arl:mf I!cle bullder buyer agreement.
56. Complaint stands disp u_sm:lfnf .' . '_ e ~

e

57. File be consigned tothe Regi'strjr B

(Vijay Kumar Goyal)

Member : ; Member
Haryana Heg] Estare Rugulﬂtq_ ﬁﬁrhﬂfiﬂ Gurugram

i Daﬁﬁﬂ#ﬂ?iﬂf

T Arora)
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