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Date of decision: 30.O8.2Oz

NAME OF THE
BUILDER

AGMNTE DEVELOPERS PVT. tTD.

PROJECT NAMT BEETHOVENS 8

S. No. Case No Case title APPEARJ\NCE

t cR/3674/2 20 Ravinder Amraik V/s Agrante
Developers Pvt. Ltd.

Shri. Geetansh Nagpal
Shri Tarun Biswas

Z cR/4012/2 20 Sangita Uppal V/s Agrante Developers
Pvt. Ltd.

Shri. S.M. Maheshwari
ShriTarun Biswas

CORAM:

Dr. K.K. Khandeh

Shri Vijay Kumar

This order sh

this authority

and Developr

rule 28 of thr

2077 (hereini

of the Act wt

responsible f

allottees as p(

The core iss'
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ORDER

rll dispose of both the complaints titled as above filed belor

in form CRA under section 31 of the Real Estate [Regulal.io

rent) Act,201,6 [hereinafter referred as "the Act") read vrit

Haryana Real Estate (Regulation and Developmerrt) Ruler

Lfter referred as "the rules") for violation of section 11(a)(a

erein it is inter alia prescribed that the promoter shall b

lr all its obligations, responsibilities and functions to th

r the agreement for sale executed inter se between parties,

res emanating from them are similar in nature and th

;J in the above referred matters are allottees of the projec
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nt No. 3674 &4012
of2020

PVT. LTD
07, Gurugram.

AGMNTE DEVELOPE
"BEETHOVENS-8" Sector-

IDroiect Name and
Location

ing but not limited to

by the vendee(s), the

the said apartment to

ion certificate from the

possession of the said

ing charges @Rs, 05

part thereof."

s supplied

Clause 1B(a) of buYer's agreement

"subiect to other terms of this agreement/agreement, incl

timely payment of the total price, stamp duty and other cho

company shall endeavour to complete

as date of this agreement, The company witt offer poss;ession
ala, uuLg vl ertto sg. vv."v"v' + "- --".:r --'-J )t : .

the vendee[s] as and when the company receives the occupa

c,ompetent authority(ies). Any detay by the vendee(s) in taki

apartment from the date of offer of possess{on, would attlact

(Five) per sq. ft. per month for any deloy of full one month or a

Occupation certificate: ' Not obtained
cRl40t212020

Uppal V/s
nte Developers

cR/367412020

Ravinder Amraik V/s
Agrante DeveloPers
Pvt. Ltd.

Complaint No. &
Case Title

received on
03.2021

Reply received on
L9.08.202L

Reply status

HARERA
GURUGRAM

namely, "Beethovens 8" (Group Housing Colony) bei developed by the

ers PvL Ltd. Thesarne respondent/promoter i.e., M/s Agrante Deve

terms and conditions of the buyer's agreements, fr lcrum of the issue

involved in all these cases pertains to failure on the rt of the promoter

seeking award of

ompensation.

to deliver timely possession of the units in questio

retlund the entire amount along with intertest and the

Thre details of the complaints, reply to status, unit no

pgssession clause, due date of possession, total sale

paid amount, and relief sought arC given in the table

date of agreement,

consideration, total

ow:
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I

I or zozo __l

2. Unit no. Minor/H/A /602 on 5*
floor

[pg.32 of complaint]

Symphony /l/81L701
on 17th floor

[pg. 35 of complaint]

3. Date of
agreem
sell

rnt to

31.10.2013

[pg. 33 of complaint]

24.09.201.4

lpe.26 of complaintl

4. Due dat
possess

:of
on

21..05.20L7 ?4.03.20lt)

5. Total
Conside
Total Ar
paid by
compla

ration /
rount :
:he
nant(sJ

BSC: t I,07,86,470f -

AP: t 38,44,483/-

6. Relief s ,ught
1. Refund the entire

amount paid by the

complainant along with
the interest.

2. Compensation 2.

Refund the entire

amount paid by the

complainant along

with the interest,
Compensation & cost

of litigation

The aforesaid

promoter on

between the I

possession by

along with intt

It has been de,

compliance o

respondent ir

authority to er

complain

rccount o

arties in

ts were filed by the complainants against the

f violation of the buyer's agreement executed

respect of said unit for not handing over the

he due date, seeking award of refund the entire amount

'est and compensation.

ded to treat the said complaints as an application Lor non-

statutory obligations on the part of the promoter/

terms of section 34[fl of the Act which manduttes the

ure compliance of the obligations cast upon the promoters,

Page 3 of 2 B
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tlre allottee[s) and the real estate agents under the

regulations made thereunder.

6. T'he facts of all the complaints filed by the complai nt(s) /allottee (s) are

also similar. Out of the above-mentioned case, the rticulars of lead case

CR/3674/2020 Ravinder Amraik V/s Agrante Pvt. Ltd. are

being taken into consideration for determining the ts of the allottee(s)

qua refund the entire amount along with interest compensation.

A. Proiect and unit related d

7 . '['he particulars of the project, the

paid by the complainant[s), date

the rules and the

of sale co eration, the amount

over the possession,

g tabular form:dtelay period, if any, have been detailed in the

CR/3674/2020 Ravinder Amraik V/ nte elopers Pvt. Ltd.s Agra

Minor/H/A /602 on

Name of the proj r- t07, Gurgaon

DTPC License no. 23 of 2012 dated

Validity status Not available on

Name of licensee Narendra Kumar Gu

Licensed area 18.0625 acres

[pg. 32 of complaint]

Page 4 ofZB
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6. Unit aree admeasuring 1300 sq. ft.

lpe.32 of complaintl

7. Allotmer letter 2L.tL.20L3

lpe.32 of complaintl

8. Date of a reement to sell 31.10.2013

[pg,33 of complaint]

7t. Possessi clause

l:

rse 1B(a) of buyer's agreement

tct to other terms (rf this
'Agreement, including but not

to timely payment of the Total Price,

np duty and other charges by the V'endee(s),

Company shall endeqvour to complete the

this Agreement. The Company v'till olfer
possession of the Said Apartment to ,lhe

Vendee(s) as and when the Company receives

the occupation certificate from the competent

authority(ies). Any delay by the Vendee(s) in

taking possessron of the Said Apartntent from
the date of offer of possession, would attract
holding charges @Rs 05 (Five) per :;q. ft. lcer

month for ony delay of full one mon,th or (tnt'

part thereof.

13. Due datr of possession 21,.05.201,7

14. Delay
possessi

filling o

O4,LL,zC

,n handing over
rn till the date of
this complaint i.e.,

z0

3 year 5 months 1,4 days

15. I Sale cor

| ,t prge
ideration as per BBA 

I 
t 68,86,100/-

2 of complaint. 
I
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Facts of the complaint

The complainant has made the following submissions in the complaint: -

a. That the respondent company, "AGRANTE DEVELOPERS PRIVATE

LIMITED" is entitled to develop the property vide collaboration

agreements with its associates/ subsidiary companies in reference to

the land measurin g 18.0625 Acres falling in Sector - L07 , Gurugram

under the revenue estate of village Dharampur, Tehsil and District-

Gurugram (Haryana). The said land was embarked for the purpose of

building a group housing scheme herein referred to as'Beethoven's B.

b. That the respondent no.1 in the year 20L3 launched its project

"Beethoven's 8", at Sector- 1,07, Gurugram, Haryana and sought

applications from interested persons/buyers. Wherein the

complainant/applicant relying on the representation and assurances

of the opposite party with respect to construction quality, availability

of incidentalfacilities/amenities and timely delivery of possession, the

complainant got lured and after completing necessary booking

formalities booked a residential studio apartment on 1,4.08.201,3

bearing unit no. H/A/6OZin the residentiat p.of ..t developed by the

respondent for a sale consideration of Rs. 68,861100/-.

That on 2L.71.2073 the respondent company {llotted a flat bearing

unit no. Minor/H /A/0602 area 1300 sq. ft. in tfire residential project

Complaint No. 3674 & 4012

of 2020

16. Total amount paid by the

complainant as per sum of
receipts

< 40,50,456/-

L7. Occupation certificate Not obtained

18. 0ffer of possession Not offered

B.

B.

Page 6 of2$
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Complaint No. 3674 ,& 401.2

of 2020

d.

for a total sale consideration of Rs. 68,86,100/- [excluding aprplicable

Service Tax) and proportionate share of External (EDC), Internal

(l DC), Infrastructure Development Charges (l DC), Conversion charges

or any other charges payable to the concerned authority.

That on 31.10.2013 an agreement was executed between the

complainant and the respondent company with respect to the saicl

unit. It is pertinent to mention here that as per the agreed terrns of ttht:

agreement dated 31.10.2013 delivery of the possession of the, boohecl

flat in question was to be offered to the complainant within 42 months.

However, the project in question is still under construction sltage erncl

seeing the progress and development of the project it is evidlent that

there is no hope in the near future for the respondent to complete the

construction and deliver the possession of the booked flat to tht:

complainant as per the agreed terms and conditions of the ogrceffi€ht

dated 31.10.2013.

That the period of 42 months as mentioned in the agreement dated

31.10.2013 for delivery of the possession of the said flat has alreadlz

elapsed and there has been inordinate delay on the part of the

respondent which still continues and due to which the complainant

has suffered a lot due to the said delay in construction of the project

resulting into delay in delivery of possession of the flat. Thus

accordingly the possession of the said flat was to be delivered to th,:

complainflnt by May, 2017. However, the flat is still under thr:

construction stage and seeing the progress of the project it appears

clearly that there is no hope that in near future for delivery of th,:

possession of the said flat to the complainant.

e.

Page 7 of 118
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That as per the agreement dated 31.10.2013 the total sale

consideration of the said apartment was Rs. 68,86,100/- (excluding

applicable Service Tax) and proportionate share of External (EDC),

Internal (lDC), Infrastructure Development charges [lDC), Conversion

charges or any other charges payable to the concerned authority. The

complainant had opted for construction link plan and till date the

complainant had paid Rs.40,50,4561- i.e', 600/o of the total sale

consideration. The respondent on the other hand has also

acknowledged the payment of the complainant and has accordingly

issued receipts to the effect.

That the complainant/applicant has paid approximately 600/o of the

total sale consideration amount to the respondent and till date the

respondent has not given the possession of the said /booked flat to the

complainant in-spite of the repeated requests of the complainant.

h. That the complainant even sent a I,egal notice dated 22.02.2018 to the

respondent company and its directors which was duly received by

them but was not rePlied back.

i. That a period of more than 6 years has passed since the complainant

had booked the aforesaid apartment vide application dated

14.08.2013 and till date the complainant has paid an amount of Rs.

40,50,4561- which is approximately 600/o of the total sale

consideration yet the respondent has not bothered to provide the

complainant with the possession of the booked flat as promised by the

respondent while applying for the aforesaid apartment vide the

application dated 14.08.201,3. Thus, it has become crystal clear that

the respondent company is not interested into entering in the

Complfiint No. 3674 &40L2
of2020

ot'

Page B of?B
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Complaint No. 3674 ,&.4012

of 2020

k.

agreement with the complainant and completing the construction ancl

completing the said project within time as is clear from the conduct of

the respondent. The complainant feels cheated and hence want:;

compensation of the amount of Rs. 40,5 0,45 6 / - along with interest @)

l9o/o p.a. from the date of payment till date.

That the applicant/complainant has further come to know that the

respondent has not taken due sanctions, approvals, permissions,

licenses, NOC etc. from the concerned Government Departments/

Agencies, i.e., District Town and Country Planning, District Towrr

Planner, etc. It is pertinent to mention here that the responrCent did

not convey the complainant about the delay in the construction of tht:

said project. On the other hand, the construction of the saicl project

had started approximately between 14.10.2013 to 01.05.2015. That

the complainant had also taken a bank loan on 23.05.2016 ag;ainst [he

said booked unit, though at present no loan is due against the

complainant as the same has been cleared and closed on 17.10.2018.

That the respondent has misappropriated the hard-earned mone), of

the gullible complainant for its selfish use without utilizing the same

for the said project resulting in almost abandoning the cons;truction

work in between for which he is liable to refund the principal amount

along with an interest besides compensation for the harilssmenl-,

mental agony and litigation charges.

That the complainant avers that in view of the principle of the parit'y

the respondent is also liable to pay interest at the rate of lB% per

annum as the same rate is being charged by him from the allottees in

case of delayed payments. The respondent is also liable to pay pendent

Page 9 of 28
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b. Award of compensation for Rs 5,00,000/- for

mental agony and Rs 50,000/- for the litigation r

On the date of hearing, the authority explained

promoter about the contraventions as alleged to ha

relation to section 11(4) [a) of the act to plead guiltl

Reply by the respondent

The respondent has contested the complaint on the

lite and future interest tillthe date of actual paym

per annum.

Relief sought by the complainant: -

The complainant has sought following relief(s)

a. Refund the amount of Rs.40,50 '456/' o

consideration fraudulently received by the

complainant along with interest @ l9o/o p

respective deposits till

complaint.

10.

D.

LL.

project by 200/o.lt is further submitted that th

demanded or is in receipt of more than 4

consideration of the proposed apartment

undertaking the cost of construction from

Page 10 of28
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ged to ha'

ead guilty

t at the rate of 1,Bo/o

of the total sale

pondent from the

from the date of

with cost of the

the harassment and

to the respondent/

been committed in

r not to plead guilty.

llowing grounds.

on hurts and

e complainant. It is

creases the cost of

respondent has not

o/o of the total sale

any allottee and is

r own pocket. The
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complaint No. 3674 81 401.2

of 2020

respondent is taking all measures to complete the projer:t with

procuring necessary approvals from the competent authority.

b. That the tower-H is ready and the construction of building structure

comprising of fourteen floors is completed. The necessary electrical

wiring and works pertaining to plumbing and sanitation are alrso

ready. It is submitted that the respondent would be in a position in all

probabiliff to offer possession of the flats in tower-H in 4-5 monttrs

from the date of filing of the present reply. The respondent has

incurred and utilised his own funds and loans towards construction of

the project and if the complaints pertaining to refunds are entertained

at this stage it would jeopardize the fate of the project whichL would

consequently hamper the valuable rights of the other allot.tees of

project. The respondent is in the process of applying for occupation

certificate for tower- H. The respondent is willing to adjust for the

interest components as computed for delay in offering possession

towards the balance sale consideration of the complainant as the

respondent will offer possession in tower-H to the complainant.

That the statement of objects, reasons and preamble of the Act makes

it manifestly clear that it is not only the interest of the consumers of

the real estate sector which the Act seeks to protect and safeguard but

also the promotion of the real estate with a view to ensure sale of pl:t,

apartment etc. Therefore, this AO should consider the said objective

Page 11 of28
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HARERA

especially in light of preceding paragrap The authority is

also to ensure their

stopped and to take

empowered not only to monitor the projects b

timely completion where projects are held up o

steps so the same are completed in time and

allottees who are awaiting possessions of the ts in the project. It is

not out of place to mention here that due to pen ng registration of the

e implementation of

the Act unable to raise existing c mers nor could it

raise finance by selling u

n the interest of the

shortage of funds toThe

factor for the delay

considerably. It is

sts of constructions

anything from the

allottees, an act which is unprecedented by ny other real estate

the interest of the

ieve the maximum

good and benefits.

That M/s RMS Estate Pvt Ltd [Now known as " nte Developers Pvt

Ltd") ["Respondent herein") was granted d opment licence from

Director Town and Country Planning, H ryana ["DTCP") for

18.0625 acre of land

aint No. 3674 &40t2
of2020

project with the authority the respondent since

development of land spread over a total area

Page 12 of 28
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That su

wha

develop

The d

bye-laws

Complaint No. 3674 & 40Lz
of 2020

on which

granted o

e present project is being developed. The said license was;

27.03.201,2 andwas valid for 4 years.

uent to grant of the above licence the respondent had

executed

with M/s

development/collaboration agreement dated 23.0s.zo13

rvaram Infrastructure pvt Ltd ["Collaborator',). An area

admeasu ng 1,0.218 acre out of the aforesaid total land was handed

to the coll

of develo

Sarvaram

proposed

parcel of

rights an liabilities strictly framed under the said collaboratir:n

agreemen

agreemen

stipulated

appointed

of land. M

obligation

pment/collaboration agreement dated 23.CtS.ZO'.13

trict liability on M/s sarvaram Infrastructure pvt Ltd or his

nominee to be in compliance of all statutory compliances,

icable as per HUDA, DTCP etc as applicable for his parcel

s Sarvaram Infrastructure Pvt Ltd was further under the

to remit all the dues accrued towards governmental

Page 13 of 2l)
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h.

HARERA

authorities arising under the agreement for the ortion of land with

the collaborator under the agreement'

g. That M/s Sarvaram Infrastructure Pvt Ltd r, started defaulting

in his compliance of statutory duties and con I obligations. The

respondent had on several occasions issued wri n requests and even

served legal notices to M/s Sarvaram Infrastru re Pvt Ltd to rectifY

the said defaults inter- d IDC charges. The

pliance of statutorY

Infrastructure Pvt

project comPletion

,license for the land

be renewed until

ty is not cleared for

the total land jointlY bY the

thei

dent

pay its share of EDC and IDC charges for the I

and M/s Sarvaram

respective Projects.

ready and willing to

of renewal of

license.

That the bona-fide of the respondent can be rther gathered bY the

fact that the respondent is running post to r and has filed a

representation before financial commission (Haryana) seeking a

projects respectivelY

int No. 3674 &4CIt2

of2020

bifurcation of the license in two parts for

Page 14 of28
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and purs

after

RERA

measure

The p

i. It is sub

vide ord

was to

applicati

lapsed a

charges

Infrastru

directors

presentl

correspo

Moreove

NCLT.

It is su

respo

particul

raised by

j.

Complaint No. 3674 & 40L2
of 2020

ng the same sincerely. It is pertinent to mention that onl.y

of license the respondent will be competent to obtain

istration. The respondent has undertaken every possibl,e

n his armoury to salvage the project and complete the sam€).

for bifurcation of license is still under consideration.

itted that the respondent has filed for HRERA registration

letter dated

with the ap

ts project on the said land which

the agreement. The fate of thr:

n is dubious and is still pending as the aforesaid license lha:s

J not existing anymore as on date and further, EDC and IDC

re unpaid which were to be paid by the M/s Sarvarnr

re Pvt Ltd. It is pertinent to mention here that the

Ltd are lodged in jail

The respondent is crippled in the sense that he is urnabler to

lead to any fruitful results.

against them before

mitted that due to non-registration with HRERA tht:

t is unable to sell its proposed units in its project. Mort:

ly the applicant is crippled financially as no demand can bt:

e respondent from its existing members. It is to be kindllz

by this hon'ble court that the respondent has accordingllz

with them which could

conside

Page 15 of lLB
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HARERA

not raised a single demand from its members a

more than 4Oo/o of total sale consideration of a t from any of its

members. On the contrary the respondent has un ertaken the tedious

task of completing the construction of the p ject from its own

finances and loans so as to offer possession and also remitting the

stomers so as to

rs in respect of the

further sub-divided

is of collaboration

/20L8, L402/2018,

rders. The issues in

also the original licensee Triveni Ferrous Infras

venture comprising of two groups Seth and ttal Group who had

subsequently divided/assigned developm entl keting rights into

five separate lands holding to be developed pursuant to

has not collected

mention e similar comPlaint

ssues were being

opportunity to deal

issues. In this case

cture Pvt Ltd a joint

by the applicant. This

ts conclusions and

ntNo.3674&4012
of2020

interests on subvention scheme on behalf of

protect them from further loss.

k. That, it would be of high i

filed with this au

adjudicated. The authority under HARE

with similar complex issued faced by

which similar issues arose which are being faced

authority in that complaint had passed

Page 16 of28



Complaint No. 3674 & 401.2

of 2020

responde

of other al

be jeopa

of the p

continue

m. That lastl

also given

to menti

there was

was after

be again

the site.

HARERA
GURUGl?AM

tions more particularly the recommendation to Tolvn

and Cou Planning Department, Haryana stressing the grave

impo that DTCP must divide license in five parts (As there were

Five assi e developers) and determine liabilities of each party

individual

fee, EDC, I

t is subm

y and separately [Liability on account if overdue License

t further requests the Ld. A0, keeping in view the interest

ottees and the completion of the

at this stage sha y affect completion

it is submitted that the crisis of COVID-19 pandemic has

blow to smooth working of the respondent. It is pr:rtinernt

here that during the lockdown imposed by the Centnal

t, the workforce at the project site left for their homes and

complete halt in the work which added to further delay. It

.ncere efforts of the respondent that the workforr:e could

bilised and presently the works are being carried out at

C penal interest and other charges).

ted that the tower H in question shall be complleted in

5 months from the date of filing the present reply. The

ject and consequently all other allottees who intends to

r the project will suffer.

PagelT ofZB
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12.

13.

ffiHARERA
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C,cpies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submission made

by the parties,

The application filed in the form CAO with the adjudicating officer and on

being transferred to the authority in view of the judgement M/s Newtech

P,romoters and Developers Pvt Ltd Versus State of U.P. and Ors'

SLP(Civil) No(s). 3777-3715 OF 2027), the issue before authority is

vshether the authority should proceed further without seeking fresh

application in the form CRA for cases of refund along with prescribed

interest in case allottee wishes to withdraw from the project on failure of

the promoter to give possession as per agreement for sale. It has been

cleliberated in the proceedings dated 1.0.5.2022 in CR No. 3688/2021

titled Harish Goel Versus Adani MZK Projects LLP and was observed that

there is no material difference in the contents of the forms and the

4ifferent headings whether it is filed before the adiudicating officer or the

authority.

I(eeping in view the judgement of Hon'ble Supreme Court in case titled as

)W/s Newtech Promoters and Developers PvtLtdVersus State of U.P. and

Ors. (Supra) the authority is proceeding further in the matter where

zllottee wishes to withdraw from the project and the promoter has failed

t;o give possession of the unit as per agreement for sale irrespective of the

tflact whether application has been made in form CAO/CRA. Both the parties

want to proceed further in the matter accordingly. The Hon'ble Supreme

Court in case of Varun Pahwa v/s Renu Chaudhary, Civil appeal no, 2437

14.

Page 18 ofZB



HARERA Complaint No. 3674 & 401.2

of 2020GUl?UGRAM

of 2079 decided on 07.03.20I9 has ruled that procedures are hanrd made

in the administratioh of justice and a party should not suffer injustice

merely due to some mistake or negligence or technicalities. Accordingly,

the authority is proceeding further to decide the matter based on the

pleading and submissions made by both the parties during the

proceedings.

E. furisdiction of the authority

15. The application of the respondent regarding rejection of complaint rcn

ground of jurisdiction stands rejected. The authority observes that it has

territorial as well as subject matter jurisdiction to adjudicate the present

complaint for the reasons given below.

E. I Territorial iurisdiction
16. As per notification no. 7/92/2077-ITCP dated 14.1,2.2017 issued by Town

and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. In the present case, the projerct

in question is situated within the planning area of Gurugram lDistrict.

Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.

E. II Subiect matter iurisdiction
1,7. Section 11(4)(a) of the Act, 2016 provides that the promoter :;hall be

responsible to the allottee as per agreement for sale. Section 1,1,(4)[a) is

reproduced as hereunder:

Section 77

'16 
rn, promoter shatt-
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(a) be responsible for all obligations, responsibili

uidu the provisions of this Act or the rules and

thereunder or to the allottees as per the agreement

association of allottees, as the case may be, till the

apartments, plots or buildings, as the case may be, to

common oreas to the association of allottees or the ct

as the cose moY be;

Section 34-Functions of the Authority:

3h(fl of the Act provides to ensure compliance of th

upon the promoters, the allottees and the real estate

A,ct and the rules and regulations made thereunder'

So, in view of the provisions of the Act quoted abr

complete jurisdiction to decide the complaint rega

of obligations by the promoter leaving aside compe

clecided by the adjudicating officer if pursued by

later stage.

Irurther, the authority has no hitch in proceeding

to grant a relief of refund in the present matter in

:9LP (Civil) No. 13005 of 2020 decided on 72.05.20

Itaid down as under:

18.

19.

passed by the Hon'ble Apex Court in Newtech Prom

Private Limited Vs State of ILP, and 0rs, (Supra)

of M/s Sana Realtors Private Limited & other Vs U 
'

"86. From the scheme of the Act of which a detoiled

made and taking note of power of adiudication
regulatory authority and adiudicoting officer, w

that although the Act indicates the distinct
'interest','penalty' and'compensation', a conioint
and 79 clearly manifests thatwhen it comes to refun

interest on the refund omount, or directing
delayed delivery of possession, or penalty and in

regulatory authority which hos the power to examin

outcome of a complaint. At the same time, when it
seeking the relief of adiudging compensation and in
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Sections L2, 74, 18 and 79, the adjudicating offtcer exclusively has l.he
power to determine, keeping in view the collective reading of Section 71-

read with Section 72 of the Act. if the adjudication under Sections L2, 1"4,

18 and 19 other than compensation as envisaged, if extended to the
adjudicating officer as prayed that, in our view, may intend to expand the
ambit and scope of the powers and functions of the adjudicating officer
under Section 71. and thatwould be against the mandate of the Act 201,6,"

Hence, in view of the authoritative pronouncement of the Hon'ble liupreme

Court in the cases mentioned above, the authority has the jurisdictionr to

entertain a complaint seeking refund of the amount and interest on thr:

refund amount.

Findings on the relief sought by the complainants

F.I Refund entire amount paid by the complainant along with the interest

In the present complaints, the complainant intends to withdraw llrom thr-.

project and is seeking return of the amount paid by him in respect of

subject unit along with interest at the prescribed rate as providerd unrler

section 1B[1) of the Act. Sec. 1B[1) of the Act is reproduced below for readlr

reference.

"Section 78: - Return of amount and compensation
1B(1). If the promoter fails to complete or is unable to give possession of
an apqrtment, plot, or building.-
(a) i
n accordance with the terms of the agreementfor sole or, es the case ntay
be, duly completed by the date specifted therein; or
(b) d
ue to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for a'ny
other reeson,
he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any other
remedy available, to return the amount received by him in respect of
that apartment, plot, building, as the case may be, with interest at
such rate as may be prescribed in this behalf including compensation
in the manner as provided under this Act:

F.

21,.
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prescribed."
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of 2020

(Emph supplied)

of possession and is

Provided that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promoter, interest for every month of
deloy, till the handing over of the possession, at such rate as may be

22. Clause 1B of the agreement provides for handing ove

reproduced below:

"18(a).
ncluding but not
duty and other
to complete the

Subject to other terms of this Agreement/Agreement,

timited to timely payment of the lotal Price, sta

charges by the Vendee(s), the-, 'shall endea

-g-rr^rnt.The-Companlt;wittigfef 

,qossessionof 
th.eSaid.Apartment.to

T,v,,d,e(s)asoiaingn,...1f.,e'companyrece.iv.es.the'oc-cupation

23.

certificate iim *e compeiint iutn,otiytiui.A.,!t del?y by the Vendee(s)

in tiking possessron of the Said,ApCIrtmeit from the date of offer of
possession, would attract holding charges @'Rs 05 (Fivel..Per sq. ft. per

month for any delay of full one month or any part thereof."

At the outset, it is relevant to comment on the"preset possession clause of

tkre agreement wherein the possession has been subjected to all kinds of

terms and conditions of this agreement and application, and the

complainants not being in default under any provisions of these

agreements and compliance, *ith all provisiohs, formalities and

documentation as prescribed by the promoter. The drafting of this clause

and incorporation of such conditions are not only vague and uncertain but

s,c heavily loaded in favour of the promoter and against the allottee that

even a single default by the allottee in fulfilling formalities and

documentations etc. as prescribed by the promoter may make the

possession clause irrelevant for the purpose of allottees and the

commitment date for handing over possession loses its meaning. The

incorporation of such clause in the buyer's agreement by the promoter is

Page22 ofZB
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just to evade the liability towards timely delivery of subject unit and to

deprive the allottee of his right accruing after delay in possession. This is
just to comment as to how the builder has misused his dominant prosition

and drafted such mischievous clause in the agreement and the allottee is

left with no option but to sign on the dotted lines.

24. Admissibility of refund along with prescribed rate of interest: The

complainant is seeking refund the amount paid by them at the prescribed

rate of interest. However, the allottee intend to withdraw from the project

and is seeking refund of the amount paid by him in respect of the subject

unit with interest at prescribed rate as provided under rule 15 of the rulers.

Rule L5 has been reproduced as under:

Rule 75. Prescribed rate of interest- [Proviso to section 72, sectio,n
78 and sub-section (4) and subsection (7) of section 791
(1) For the purpose of proviso to section 72; section 18; and sulr-

sections (4) and (7) of section 1g, the "interest at the rote
prescribed" shall be the State Bank of India highest marginal cost of
lending rate +2%0.:

Provided that in case the State Bank of India marginal cost ctf
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix frorn
time to time for lending to the general public.

25. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is reasonable

and if the said rule is followed to award the interest, it will ensure uniform

practice in all the cases.

26. Consequently, as per website of the State Bank of India i.r3.,

https://sbi.co.in. the marginal cost of lending rate [in short, MCLR) as on

date i.e., 30.08.2022 is 8.Oo/o. Accordingly, the prescribed rate of interest

will be marginal cost of lending rate +2o/o i.e., too/o.
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tt'he definition of term 'interest' as defined under section Z(za) of the Act

provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default. The relevant

:;ection is reproduced below:

"(za) "interest" means the rates of interest payable by the promoter or
the allottee, as the case may be.

Explanation. -For the purpose of this clause-
(i) the rate of interest chargeable from the allottee by the promoter, in

case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;

(ii) the interest payable by the promoter to the allottee shall be from the

date the promoter received the amount or any part thereof till the

date the amount or part thereof and interest thereon is refunded,

and the interest payable by the allottee to the promoter shall be from
the date the allottee defoults in payment to the promoter till the date
it is paid;"

rOn consideration of the documents available on record and submissions

made by both the parties regarding contravention of provisions of the Act,

the authority is satisfied that the respondent is in contravention of the

section 11(4) (aJ of the Act by not handing over possession by the due date

as per the agreement. By virtue of clause 18 of the agreement dated

31.1,0.2013, the possession of the subject apartment was to be delivered

within a period of 42 months from the date allotment which is not the same

as date of this agreement. Accordingly, the due date calculated from date

of allotment letter i.e.,27.71..2013 i.e., by 27.05.2076.

29. Keeping in view the fact that the allottee/complainant wish to withdraw

from the project and is demanding return of the amount received by the

promoter in respect of the unit with interest on failure of the promoter to

complete or inability to give possession of the unit in accordance with the

Complaint No. 3674 &40t2
of2020

28.
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terms of agreement for sale or duly completed by the date s;pecified
therein, the matter is covered under section 1B[1) of the Act of 2ct1,6.

30' The due date of possession as per agreement for sale as mentioned in the
table above is 

l

31' The occupation certificate/completion certificate of the project w5ere l.he:

unit is situated has still not been obtained by the respondent/promoter
The authority is of the view that the allottees cannot be expected to wait
endlessly for taking possession of the allotted unit and for whictr he hras

paid a considerable amount towards the sale consideration and as

observed by Hon'ble Supreme Court of India in lreo Grace Realtech pvt,

Ltd. vs. Abhishek Khanna & ors., civil appeal no, ITBS of 2019, decided
on 77.07.2021

"....7!, occupation certificate is not available even as on date, whit:h
clearly amounts to deficiency of service. The allottees cannot be made ,r:o
wait indefinitely for possession of the apartments allotted to them, nttr
can they be bound to take the apartments in phase 1 of the project.,..,.. ,

32' Further, the Hon'ble Supreme Court of India in the cases of Newtech
Promoters and Developers Private Limited vs state of u.p, and ors,
(supra) reiterated in case of M/s Sana Realtors Private Limited tg other
vs Union of India & others SLP (CiviQ No. ls00; of 2020 decided on
12.05.2022. observed as under: -

"25. The unqualified right of the allottee to seek refund referred lJndetr
section 1B(1)(a) and section D@) of the Act is not aepeiaent on qny
contingencies or stipulations thereof. It appears that thi legislature has
consciously provided this right of refund on demand o, o, irronditionctl
absolute right to the allottee, if the promoter fails to give possession ctf
the apartment, plot or building within the time sti[ulated under the
terms of the agreement regardless of unforeseen events or stay orders c,f
the Court/Tribunal, which is in either way not attributable to the
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allottee/home buyer, the promoter is under an obligation to refund the

o^ount on demind with interest at the rate prescribed by- the State

Government including compensation in the manner provided under the

Act with the provisoinat ij the allottee does not wish to withdraw from

the proiect, he shall be eititled for interest for the period of delay till

handing over possession at the rate prescribed'"

:i3. The promotJr is responsible fo=it obligations, responsibilities' and

functions under the provisions of the Act of 201,6, or the rules and

regulations made thereunder or to the allottees as per agreement for sale

u,nder section 11(4)(a). The promoter has failed to complete or unable to

g;ive possession of the unit in accordance with the terms of agreement for

ified therein. AccordinglY, the
sale or duly completed by the date spec

allottee,'as he wishes to withdraw from the

project, without prejudice to any other remedy available, to return the

:rmount received by him in respect of the unit with interest at such rate as

rnay be Prescribed.

34. ,Accordingly, the non-compliance of the mandate contained in section

11(4) [a) read with section 18(t) of the Act on the part of the respondent

is established. As such, the complainant is entitled to refund of the entire

amount paid by them at the prescribed rate of interest i.e., @ 1.Oo/op'a' [the

Srare Bank of India highest marginal cost of lending rate [MCLRJ applicable

as on jals +2o/o) as prescribed under rule 15 of the Haryana Real Estate

[Regulation and Development) Rules,2017 from the date of each payment

till the actual date of refund of the amount within the timelines provided

in rule 16 ofthe Haryana Rules 2017 ibid'

F.ll. Direct the respondent to pay a sum of Rs. 1,00,000 l'as cost of

litigation
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The complainant in the aforesaid relief is seeking relief w.r.t compensatiorr
Hon'ble Supreme Court of India in civil appeal titled as M/s Newtech,
Promoters and Developers pvt, Ltd. v/s state of up & ors, (civil appeal,
nos. 6745-6749 of z0zr, decided on 11.17.2027), has held rhat an

allottee is entitled to claim compensation under sections .1,2, 1,4,18 and
section 19 which is to be decided by the adjudicating officer as per section
71' andthe quantum of compensation shall be adjudged by the adjurlicating
officer having due regard to the factors mentioned in sectio n 'lZ. The
adjudicating officer has exclusive jurisdiction to deal with the conrplairrts
in respect of compensation. Therefore, the complainant is advised to
approach the adjudicating officer for seeking the relief of compensation,

Directions of the authority

Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligatiorrs
cast upon the promoter as per the function entrusted to the authority
under section 3a[fl:

i' The respondent/promoter is directed to refund the amount receiverd

by it from the complainant along with interest at the rate of IOO/,

p.a. as prescribed under rule 15 of the Haryana Real Estate

(Regulation and Development) Rule s, 201,7 from the date of each

payment till the actual date of refund of the deposited amount.

A period of 90 days is given to the respondent to comply with thre

directions given in this order and fairing which legal consequences

would follow.

The respondent builder is directed not to create third part.y right
against the unit before full realization of the amount paid by the
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complainant. tf any transfer is initiated with

unit, the receivable from that property shall

clearing dues of the complainant-allottee'

37 . llhis decision shall mutatis mutandis apply to cases

this order.

38. '[he complaints stand disposed of. True certified

placed on the case file of each

individual cases.

39. Files be consigned to

It-
(Viiay

nt No. 3674 &40t2
of2020

to the subject

first utilized for

tioned in para 3 of

pies of this order be

. There shall separate decrees in

Khandelwal)
Chairman

ugram
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