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1. The present complaint da

complainant/allottee under

and Development) Act, 2016

I{aryana Real Estate ('Regul

short, the Ilules) for vjolatio

is inter alro prescriberl that

obligations, responsibilitir:s

REAL ESTATE REGULATORY
, GURUGRAM

Complaint no. :

First date of hearing:
Date of decision:

, Gurgaon

Versus

Complainant

ba Gandhi Marg,
Respondent

Chairman
Member

Advocate for the Complainant
Advocate for the Respondent

RDER

Complaint No. 3233 of 2019

3233 of 20L9
04.12.20L9
30.o8.2022

d 13.08.2019 has been filed by the

tion 31 of the Real Estate [Regulation

in short, the Act) read with rule 28 of the

tion and l)evclopment) Rules, 2017 (in

of section 11[4)[a) of the Act wherein it

hc promotcr shall be responsible for all

nd functions r,rndcr thc provision of the
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A.

2.

IIAIES.
GUI?UGRAM

Act or the Rules and regulatic

per the agreement for sale ex

Unit and proiect related del

The particulars of unit detail

the complainant, date of prol

period, if any, have been deta

trrrpir* Itb 3zr,r rrrOrt-ll-'

ns made there under or to the allottee as

rcuted inter se.

ails

;, sale consideration, the amount paid by

rosed handing over the possession, delay

led in the following tabular form:

Sr.

No.

Particulars Details

1. Name of the project Gurgaon Greens, Sector 102, Gurugram,

Haryana

2. Occupation certificate grante lon 05.1.2.201,8

[annexure I], pagc 50 of rePIY]

3. Provisional allotment letter 27 .01,.201:)

Ipage 63 of'reply]

4. Unit no. GGN-17-0601, 6th floor, Tower-L7

5, Area of the unit [super area) 1650 sq. ft.

6. Date of execution of br

agreement

yer's 0 3.04.2013

lpage 82 of replyl

7. Possession clause 74, POSSESSION

(a) Time of handing over the

Po.sse.s.sion

Subject to terms of this clause and

barring force maieure conditions, and

suhject to the Allottee(s) having

complied with all the terms and

conditions of this Agreement, qnd not

being in default under anY of the

Page2 of23
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provisions of this Agreetment and

complionce wiLh all provisictns,

J'ormalities, documentation etc. qs

prescribed by the Company, the

Company proposes to hand over the

possession of the Unit within 36
(Thirty Six) months from the date of
start of construction; subiect to
timely compliance of the provisions of
the Agreement by the Allottee. The

Allottee ogrees and understctnds that

the Company sholl be entitled tct ct

grace period of 5 (five), for applying
and obtoining the completion
ce rtifi ca te / occu p a ti o n certifi c a te i n

respect of the Ilnit and/or the Proiect.

(Emphasis supplied)

B. Date of start of construction e

the statement of account r

20.08.201.9 at page 192 of re

s per

Iated

rly

1.4.06.2073

9. Due date of possession 14.06.2016

fNote: Gracc period is not includedl

10. '1'otal considcration as Pe

schedule of'payment at Pag

of reply

the

113

Il.s. 1,20,3 8,641,1-

tt. Total amount paid bY

complainant as Per the statt

of account dated 20.08.20

page 1,92-193 of rePlY

the
ment
L9 at

lls. 34,37,013 /-

t2. Complainant send a letter

respondent for cancellati

unit

o the
rn of

23.07.2014

[page 94 of complaint]

13. Offer of possession 73.12.2018

Page 3 of23
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Facts of the complaint

The complainant has made t

'l'he complainant sub

respondent's office and

raised as per constructi

'l'hat the comPlainant

following submissions: -

'l'hat the complainant bo

promoter/developer of

greens" after seeing an

ked a flat in Emaar MGF Land Limited the

e real estate project namely " Gurgaon

dvertisement which is located at sector-

102, Dwarka exp y, tehsil and district Gurugram. 'l'hat

buyer's agreement was

on 03/04 /2013, in whi

per clause 1a (a) was 3

i.e., Octob er 201'6.

months with a grace period of 5 months

The complainant submi

complainant, that the

that to utter shock and surprise of the

ponclent started sending the denrand

notice prior to the start of construction of the project and further

kept sending demand

the construction.

ereas the demand had to be raised as per

Complaint No. 3233 of 2019

B.

.)
J.

igned through authorized representative,

h the completion period of the project as

ii.

iii.

iv.

itted that thereafter he

pointed out that the demand

n linked plan.

has made paymcnts of total sum of lls'

30,54.,870 .00 I -.'l'hat spite repeated calls, meetings with the

respondent, no defin te commitment was shown to timelY

completion of the Proj

address the concerns

and no appropriate action was taken to

and grievances of the complainant' 'fhe

complainant further

agreement due to i

uested several times to terminate the

onsistent and lack of commitment to

visited the

is not being

[annexure C, page 53 of rePlY]
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complete the project on

his own as he was stayin

That on 23.07.20L4 the

refund of payment wh

respondent as the cons

being raised. That the p

work started till 2014

another property after

Rs. 79,190/- per month

pay heavy rent.

vi. That after making the

continuously reques

received no response

visited the project site

lagging behind on i

complainant contacted

received no response.

C. Relief sought by the comPl

V.

4. The complainant has sought

i. Direct the responden

complainant to the

240/o.

On the date of heari

respondent/promoter abou

committed in relation to

not to plead guiltY.

5.

Cornplainl No. 32.1.1 of'2019

me as the complainant needed a house of

in a rented house.

mplainant wrote to the respondent for

ch was received and stamPed bY the

ction had not started and demands were

ject was booked on 2510812012 and no

thereafter the complainant purchased

king loan and paying an EMI of a sum of

o ICICI housing finance loan as she had to

own-payment in 2013, the complainant

for updates regarding the project and

rom the respondent. The complainant

and noticed the project was massively

completion deadline. 'l'hereafter, the

the respondent secking a refund but

inant:

bllowing relief[s).

to refund the entire amount paid by the

pondent along with interest at the rate of

g, the authoritY exPlained to the

the contraventions as alleged to have been

ion 11(a) (a) of the Act to plead guilty or

Page 5 of23
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Reply by the resPondent

The respondent contested th{ complaint on the following grounds:

It is submitted that without prejudice, after thc cnforccnlent of the

Act, each developcr was rcquircd to rcgister its project if the szlnle

was an "ongoing project" and give the date of completion of the

saicl ongoing project in terms of section aQ)(t)[c) of the Act'

Accordingly, the respondent had duly registered the said project,

in which the apartment in question is situated having registration

No. 36[aJ of 2017 dated 5.12.201,7.ltis pcrtinent to mention herein

that the responderrt has already obtaincd thc occupation certificate

[oc) in relation tg the tower in which the apartment in question is

situated on 5.1 Z.iL}l8 and accordingly made an offer of possession

to the complainant vide offer of possession dated 1,3'1'2"2018

subject to completing the formalities including pending payments

due with a reminder letter dated 14'1"201'9'

The fact that the respondent has received the said occupation

certificate and has offered possession to the complainant, the main

relief sought by the complainant is infructuc)us as on date of filing

of the present complaint. The fact that thc complainant, despite

being offered possession of the a1:artment in question, that too

prior to filing of the present complaint, is still praying for refund

with exorbitant and unreasonable interest @' 24o/o is not only

frivolous but abuse of process of law. ln fact, it is the complainant

who has failed to comply with his obligations. 'fhe complainant'

who has failed to pay any instalment post 29.05'20L4', despite

receiving the offer of possession qua the apartment in question,

has not come forward to make the nccessary payrnents ard to

Complaint No. 32-13 of 20L9

D.

6.

Page 6 of 23
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complete the possession formalities instead is seeking refund' It

may also be mentioned that the project is in liveable condition and

all the basic amenities Are in place. The complainant ought to be

directed to make the requisite payment and take possession of the

apartment in question. on this score alone, the present complaint

deserves to be dismissed at the very threshold. 'l'he complainant

has suppressed material facts and documcnts in thc present

complaint, which are cxtremely relcvant for a proper adjudication

of the present complaint. As such, apart from suppression of

material facts ancl documents, the averments of the complainant

are also false and incorrect'

iii. It is submitted that despite non-payment of the pending dues by

the complainant, and there being a number of defaulters in the

project, the respondent itself infused funds into the project and has

diligently developed the project in question As mentioned above'

the respondent has completed the construction of thc apartment'

obtained the occupation certificate [0C) in relation to the tower in

which the apartment in question is situated and accordingly made

an offer of possession to the complainant'

That the complaint is also liable to be dismissed for the reason that

for the apartment in question, the agreement was executed on

03.+.201,.1 i.e. prior to coming into effect of the act and the rules' As

such, the terms and conditions of the agrccment dated 03'4'2013

executed prior to the applicability of thc act and the rules, would

prevail and shall be binding bctwccn the parties. in view thcreof'

this hon'ble authority has no juriscliction to entertain the present

Cornplaint No. 323.1 o12019

iv.

PageT of23
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Complaint No. 323.1 of 2019

complaint as the complainant has no cause of action to file the

present complaint under the act/rules.

It is settled law tl-rat the Act and Rulcs are not retrospective in

nature. 'fherefore, the application of the sections/rules of the

act/rules relating refund along with interest cannot be made

retrospectively. As such, the complainant does not have any right

whatsoever. 'fhat it is submitted that the respondent has acted

strictly in accordance with the terms and conditions of the

agreement between the parties, There is no default or lapse on the

part of the responclent.'fhe allegations madc in the cornplaint intcr-

alia that the respondent has failed to provide definite commitment

towarcls timely completion of the project are manifestly false and

baseless. On the contrary, it is the complainant who is in clear

breach of the terms of the agreement by not paying the instalments

despite repeated request and reminders and possession of the

apartment in question.

The complainant was provided with thc booking application form

containing the terms and conditions of provisional allotment and

the complainants were givcn thc opportunity to familiarize

themselves with the same. Clar-rsc 35 ol the terms ancl conditions of

booking as well as clause L5 of the agreement was specifically

brought to the complainants notice which provided that timely

payment of amounts payable by the complainant shall be the

essence of the contract. It was specifically emphasized by the

respondent that interest @ 24o/o per annum, shall be levied on

delayed payments and that in the cvent of delay in payment with

interest, the allotment was liable to be canccllcd and eiirncst money

V.

vi.

Page I oi 23
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along with delayed payment interest and other applicable charges

was liable to be forfeited.'fherefore, it does not now lie in mouths

of the complainant to allege default on part of the respondent. 'fhe

non-payment of instalments on time directly impacts the ability of

the developer to complete construction works. Default on part of

the allottees who fail to make timely paymcnt of instalmcnts lcads

to delay in delivery of possession. 'l'herefore, the developer cannot

be faulted for such delay which is directly attributable to the

defaults committed by the allottees.

vii. That without admitting or acknowledging the truth or legality of

the allegations advanced by the complainant and without prejudice

to the contentions of the respondent, it is respectfully submitted

that the provisions ol'thc Act are not retrospcctive in nature. 'fhc

provisions of thel Act cannot undo ol' modify the terms o[ an

agreement duly executed prior to coming into effect of the Act. It is

further submitted that merely because the Act applies to ongoing

projects, as defined therein, which are registered with the

authority, the Act cannot be said to be operating retrospectively.

The provisions of the Act relied upon by the complainant for

seeking refund with interest cannot be callcd in to aid in derogation

and ignorance of the provisions of the buyer's agreemelnt.

viii. The complainant is conscious and aware ol'the defaults in tirnely

remittance of the instalments on hcr part. Thc complainant is fr"rlly

aware of the fact that she is not entitled to any comllensation or

interest on accclunt of the defaults in terms of the buyer's

agreement and has filed the present complaint to harass the

respondent and compel respondent to surrender to her illegal

Page 9 of 23
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demands. It is submitted that the filing of the present complaint is

nothing but an abuse of the process of law.

ix. The complainant on one hand is claiming her right of refund

without fulfilling her duty of timely payment of instalment. 'fhe

conduct of the complainant is a classic illustration of speculative

intention of the complainant who is not able to pay the outstanding

amount due to her financial incapacityldifficulty and now under

the garb of the present act is trying to unjustly cnrich hcrsclf by

seeking refund with unreasonable and uncalled interest @ 24o/o.

It is submitted that the complainant failed to fulfil her duties in

terms of the agreement. It is submitted that timely payment ol

instalment was essence of the agreement which has been blatantly

ignored by the complainant, Despite not paying any instalment

since May,201,4 and having received the offer of possession of the

apartment, the complainant is trying to wriggle oltt of its

contractual obligation by seeking refund instcad of remitting the

outstanding antount and taking possession of the apartnlent. 'lhe

complainant has not paid any instalment sit-tcc May, 201.4 and is

now estopped from raising any claim whatsoever.'l'he complainant

has neither sought possession nor refund since 2014 and is now

estopped from raising frivolous allegation'

Apart from the aforesaid objections, this hon'ble authority may also

consider the following objections, which go to the root of' the

maintainability oI the present complaint:

i. 'l'hat the complainant has no locus standi or cause of action to

file the prescnt complaint. Thc barc trlerusal of the cornplaint

will rnake it eviclent that the complainant has miserably failed

CornplainI No. 323-] o12019

x.

xi.

Page 10 of 23
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Complaint No. 3233 of 201,9

to make a case against the respondent of contravention of any

provision of the act or any of the rules made therelunder.

ii. 'l'hat the complilinant is estopped by his own acts, conduct,

acquiescence, laches, omissions ctc. from filing the prcsent

complaint. Moreover, most of the allegations made in the

complaint are also barred by limitation'

iii. 'l'hat it is pertinent to mention here that any complaint in

respect of any matter/grievance covered under sections 12,

L4, 18 and 19 ol'the said Act is required to be filed only before

the adjudicating officer under llule-29 in Irorm 'CnO' of the

said Rules read with Section 31 and Section 71, of the said Act.

I{owever, the notice issuecl by the t.d. adjudicating officer is

also to be uncler llule-29. It may be submitted that the

complainant filed the complaint initially praying for refund of

the amounts. Thereafter, it transpires that the complainant

also filed an application for amendment of the complainant,

on the basis that she does not wish to withdraw from the

project and would like to take possession of the apartment in

question, along with compensation and interest. It is pertinent

to point out that the complainant is neithcr entitlcd to any

refund, as claimed or otherwise, nor is she entitled [o any kind

of interest or Compensation with possession' l"r-rrther, it is

submitted that in any event there is no power conferred under

the lleal Estate [l{egulation and Development) Act, 2076 or

llules framed thereunder for allowing for amendment of

pleadings'Withoutaspecificprovisioninthisregard,

amendments of pleadings cannot bc permitted'

Page 11 of 23
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'fhat it is submitt

verification. The

proper attested

absence of a pro

and affidavit supp

to be rejected,

'l'hat disputed and

which shall requi

in summary pro

thereunder. Hen

by this hon'ble au

vi. That, without pr

statement of obj

the said Act clea

consumer prot

consumers in the

protect the inte

defined the ter

"consumer" as p

1986 has to be

complaint. The c

in the present co

how the compl

consumer Prot

complainant has

which the comp

the respondent

complainr No. 323.1 of 2019

that the complaint is not supported by any

mplaint is also not supported by any

davit with a proper verification. In the

r signed, verified and attested complaint

rting the complaint, the complaint is liable

mplicated questions of fact are involved

leading of evidence and cannot be decided

ings under the Act and the llules

the present complaint cannot be decided

ority.

judice to the above, it is stated that the

and reasons as well as the preamble of

state that the IIERA is enacted for effective

on and to Protect the interest of

real estate sector. RERA is not enacted to

of investors. As the said Act has not

consumer, therefore the definition of

vided under the consumer protection act,

referred for adjudication of the present

mplainant is not a consumer and nowhere

plaint, has the complainant pleaded, as to

inant is a consumcr as defined in the

tion act, 1986 qua thc respondcnt. 'l'hc

delibcrately not pleaded thc purpose for

inants have entered into an agreement with

purchase the apartment in question. the

Page 12 of23
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Complainl No. 323.1 o12019

complainants, who is already thc owner and resident 21 of

house no. U 73/32, D[,F'Phase III, Gurgaon, ['laryana (adclress

mentioned in the present complaint and affidavit supporting

the complaint) are investors, who never had any intention to

buy the apartment for their own personal use and have now

filed the present complaint on false and frivolous grounds. It

is most respectfully submitted that the Ld. adjudicating

officer has no jurisdiction to entertain the present complaint

as the complainants have not come to the ld. adjudicating

officer with clean hands and have concealed the material fact

that they havc invested in thc apartment for earning prolits

and the transaction therefore is relatable to commercial

purpose and the complainants not being 'consumers' within

the meaning of section 2(1)(d) of the consumer protection

act, 1986, the complaint itself is not maintainable under the

said Act. This has been the consistent view ol'the hon'ble

national Consumer disputes redressal commission.

vii. 'l'hat it is submitted that several allottees like the

complainant have defaultcd in timely remittance of paynlent

of instalments which was an cssential, crucial and an

indispensable requirement for conccptualisation and

development of the project in question. Irurthermore, when

the proposed allottees default in their paynlents as per

schedule agreed upon, the failure has a cascading effect on

the operations and the cost for proper execution of the

project increases exponentially whcrcas enormous business

losses befall Llpon the respondent. 'l'he respondent, despite

Page 13 of23
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default of several

diligently and e

project in questi

question as exped

construction of t

situate is comPl

occupation certifi

on the part of the

of the complaina

events, that no ill

'l'he allegations

baseless. 'l'hus, i

present comPlai.

threshold.

Copies of all the relevant d

record.'l'heir authenticitY i

decided on the basis of th

made by the Parties'

'fhe application filed in the

on being transferred to th

above, the issue before a

proceed further without s

cases of refund along with

withdraw from the Project

7.

B.

as per agreement for sale.

Page 14 of 23
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allottees including the complainant, has

nestly pursued the development of the

n and has constructed the project in

tiously as possiblc. It is submitted that the

e tower in which thc unit in qucstion is

te and the respondent has already got

ate. Therefore, there is no default or lapse

espondent and there in no equity in favour

t. It is evident from the entire sequence of

lity can be attributed to the respondent.

evelled by the complainant are totally

is most respectfully submitted that the

t deserves to be dismissed at the vcry

ments have been filed and placed on the

not in dispute. I{ence, the complaint can be

undisputed documents and submissions

form CAO with the adjudicating officer and

authority in view of the judgement quoted

thority is whcthcr thc authority should

king fresh application in the form CRA for

rescribed interest in case allottee wishes to

n failure of the promoter to give possession

It has been deliberated in the proceedings
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clared 10.5.2022 in CR No. 3 68S/2021 titled Harish Goel versus

Adani MZK proiects LLP and it is observed that there is no material

difference in the contents of the forms and the different headings

whether it is filed before the adjudicating officer or the authority.

g. Keeping in view the judgement of IIon'ble Supreme Court in case titled

as M/s Newtech Promoters and Developers Pvt Ltd Versus State of

U.P. and Ors. (Supra), the authority is procecding furthcr in thc matter

where allottee wishes to withdraw from thc project and the promoter

has failed to give possession of the unit as per agreen'lcnt for sale

irrespective of the fact whether application has been made ir-r form

cAo/ cRA. Both the parties proceeded further in the matter

accordingly. 'fhe Hon'ble supreme court in case of varun Pahwa v/s

Renu chaudhary, civil appeal no. 2431 of 201,9 decided on

01.03.2019 has ruled that procedures arc hand rnade in thc

adntinistration of justicc and a party should not suffcr iniusticc nrercly

due to some mistake or negligence or technicalities. Accordingly, the

authority is proceeding further to decide the matter based on the facts

mentioned in the complaint and the reply received from the respondent

and submissions mzrde by both the parties during the proceedings'

E. furisdiction of the authoritY

10. 'fhe authority has complete territorial and subjcct matter jurisdiction

to adjudicate the present complaipt for the reasons givel below'

Cornplaint No. 323.1 olZ019

E.l Territorial iurisdiction

Page 15 of23
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11. As per notification no. 1/9

Town and CountrY Plannin

Haryana Real Estate Regulr

Gurugram district for all P

question is situated withi

Therefore, this authority

with the present comPlaint.

E.ll Subiect-matter iu

12. Section 11(4)[a) of the Act,

responsitlle to the allottee a

reproduced as hereunder:

Section 17

'i6 
l'nu promoter shalt-

(a) be resPonsible for
under the provisions of
thereunder or to the al
the association of al,

of all the aPartments,
allottees, or the comm

competent authoritY, a

Section 34-Functions

sa(fl of the Act
cast upon the Promot
under this Act and the

So, in view of the Provisio

complete jurisdiction t

13.

compliance of obligations

Page 16 ol'23
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/20t7-ITCP dated 1,4.12.2017 issued by

Department, Ilaryana the jurisdiction of

tory Authority, Gurugram shall be entire

rposes. In the present case, the project in

the planning area of Gurugram district.

s complete territorial jurisdiction to deal

diction

2016 providcs that the promoter shall be

per agreement for sale. Section 1 1 [4 ) [aJ is

' I obligations, responsibilities ond funcLions
this Act or the rules and regulations made

as per the ogreement for sale, or to
as the case may be, till the conveyance

or buildings, as the case may be, to the

oreas to the associcttion of ollottees or the

the case may be;

the AuthoritY:

to ensure compliance of the obligotions

the allottees and the real estate agents

les and regulations made thereunder'

s of the Act quoted above, the authority has

decide the complaint regarding non-

y the promoter leaving aside compensation
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complaint No. 3233 of 2019

which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

14.. Ii'urther, the authority has no hitch in proceeding with the complaint

and to grant a relief' of refunci in the present matter in view of the

juclgement passed b), thc' Ilon'ble Apex Court in Newtech Promoters

and Developers Private Limited Vs State of U.P, and Ors' 2021-2022

(1) RCR (Civil), 357 and reiterated in cose of M/s Sana Realtors Private

Limited & other vs union of India & others sLP (Civil) No. 13005 of

2020 decided on 72,05.2022wherein it has been laid down as under:

"86. I:',rom the scheme of the Act of which a detailed reference has

been made and taking note of power of adiudication delineated with

the regulatory authoriLy ond adiuclicating oJficer, what linally culls

out is that aithgugh the Act inclicotes the distinct expressions like

'refund', 'interest',;penalty' ond 'compensctLiort', a conloint reading oJ

Sections L8 and L9 clearly manifests that when it comes to refund of

the amount, and interest on the refund Qmount, or directing payment

of interest for delayed delivery of possession, or penalty and interest

thereon, ii is the regulatory authority which has the power to

examine and determine the outcome of a complaint. At the same time'

whenitcomestoaquestionofseekingLhereliefofadjudging
compensation and inLerest thereon under sections L2, 1-4, 1B and 19,

theadjudicatingoJficerexclusivelyhasthepowertodetermine,
keeping in viewThe collective reading of Section 71 rectd with Section

72 oJ inu Art. if t:he adiudication uncler Sections L2, 14, 1B and 19

otherthanCl)mpensationosenvisaged,ifexLendedtclthe
adjudicating officer as prayed that, in our view, may intend to expand

the ambit ini'tropu of the powers and functions of the adiudicoLing

oflicer under section 71 and that would be aSloinst the mondctte of'

the AcL 2 0'l 6."

15. Ilence, in view of the authoritative pronouncement of the Ilon'ble

Supreme Court in the case mentioned above, the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount'

Page1-T ol23
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Findings on the relief sought by the complainant'

F.l. Direct the Direct the respondent to refund the entire amount paid

by the complainant to the respondent along with interest at the

rate of 24o/o.

In the present complaint, the complainant intends to withdraw from the

project and is seeking return of the amount paid by it in respect of

subject unit along with interest at the prescribed rate as provided under

secrion 18[1) of the Act. Sec. 1B[1) of the Act is reproducecl below for

ready reference.

"section 78: - Return of amount and compensation

1B(1). lf the promoter liils to complete or is unable to give possession of

an apartment, Plot, or building.'
(a) in accordancewith the terms of the agreementfor sale or, as Lhe cose

maybe,dulycompletedbythedatespecifiedtherein;or
ft) duL rc discontinuance of his busrness as a developer on account of

suspens ion or revocation of the registration under this Act or for any

other reason,
he shalt be tiable on demand to the allottees, in case the allottee

wishes to withdraw from the proiect, without preiudice to any other

remedy available, to return the amount received by him in respect

ofthatapartment,plot,building,asthecosemaybe'withinterest
atsuchrateasmaybeprescribedinLhisbehcllJ.inclttclinyl
compensation in tlte manner as provided under this Act:
provided that where an allottee cloes not intend to withdrow from the

project, he shall be paid, by the prontoter, interest for every month of
'clelay, 

till the handing over of the possession, at such rate as mcry be

prescribed."

As per clause 1.4 ofthe flat buyer agreement dated 03'04'2013 provides

for handing over of possession and is reproduccd below:

14. POSSESION

(a) Time of handing over the Posse's'sion

Subjecttotermsofthisclcluseondbarringforcemctjettre
conditions, oncl subiect to the AlloLtee(s) hrtvingl contplied

with all the- terms and conditions oJ'this Agreement, rtnd

16.

17.
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not being in default under any of the provisions of this

Agreement and compliance with all provisions,

formalities, documentation etc. os prescribed by the

Company, the Compony proposes to hond over the

possession of the IJnit within 36 (Thirty six) months

from the date of start of construction; subiect Lo timely

compliance of the provisions of the Agreement by the

Allottee. |'he Atlottee agrees and understands that the

Company shall be entitled to a grace period of 5 (five), for
apptying qnd ohtaining the completion

certificate/occupation certificqte in respect of the Unit

and/or the Proiect.

18. At the outset, it is relevant to comment on the present possession clause

of the agreement wherein the possession has bcen subjected to all kinds

of terms and conditions of this agreement, and the complainant not

being in default under any provisions of this agrecmcnt and cor-upliallcc

with all provisions, formalities and documentation as prescribed by the

promoter. The drafting of this clause and incorporation of such

conditions are not only vague and uncertain but so heavily loaded in

favour of the promoter and against the allottee that even a single default

by the allottee in fulfilling formalities and documentations etc. as

prescribed by the promoter may make the possession claltse irrelcvant

f,or the purpose of allottec and the commitment timc period for handing

over possession loses its meaning. 'l'he incorporation of such clausc in

the buyer's agreement by the promoter is just to evade the liability

towards timely delivery of subject unit anci to deprive the allottee oi his

right accruing after delay in possession' 'l'his is just to comment as to

how the builder has misused his dominant position and drafted such
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mischievous clause in the agreement and the allottee is left with no

option but to sign on the dotted lines.

19. Admissibility of grace period: The promoter has proposed to hand

over the possession of the said unit within 36 months frorn the date of

start of construction and further provided in agreement that promoter

shall be entitled to a grace period of 5 for applying and obtaining the

completion certificate/occutrlation ccrtificate in respect of the unit

and/or the project. 'fhe date of execution of buyer's agreement is

03.04.2013. The period of 36 months expired on 14.06.201,6 [as per the

clate of start of construction), as a matter of fact, the promoter has not

applied to the concerned authority for obtaining completion certifi cate f

occupation certificate within the grace period prescribed by the

promoter in the buyer's agreement. As per the settled law one cannot

be allowed to take advantage of his own wrong' Accordingly, this gracc

period of 5 months cannot be allowed to the promoter at this stage.

20. Admissibility of refund along with prescribed rate of interest: 'f he

complainant is seeking refund the amount paid by him at the prescribed

rate interest. Howelver, the allottee intends to withdraw from the

project and is seeking refund of the amount paid by it in respect of the

subject unit with interest at prescribed rate as provided undcr rule 15

of the rules. llule 1 5 has becn reproduced as ltndcr:

Rute 75. Prescribed rate of interest- !Proviso to sectiott 12, section 1B

gndsub-section(4)andsubsection(7)ofsection19]
(1) For the pirrpov of proviso Lo section 12; section 18; ctnd sub-

sections (4) and (7) of section 79, the ,,inLeresL at the rate
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prescribecl" shall be the State fJanl< of tndia highest marginal cost

of lending rate +20/0.:

Provided that in case the state tlank of lndia marginol cost of
lending rate (MCLI?) is not in use, iL shall be replaced b.v such

benchmark lending rates which the state tlank of lndia may fix

from time to time for lending to the general public'

21, 'fhe legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

ensure uniform practice in all the c{ses'

22. Conscquently, as per websitc of thc State Ilank of India i'c',

http-s ; //sh-l.so".in, the marginal cost

on date i.e., 30.08.2022 is B%.

interest will be marginal cost of Ie

23. 'f he attention of the authority was

his letter dated 23J7.2014 of Pag

allottee communicated to the Pro

unit and refund of the amount'

problem and did not intend to con

was specificallY asked as whY the

considered regarding cancellatio

cancelled then the Promoter sho

deductinglOo/o of the total sale P

request of the comPlainfnt, th

refund the balance amouflt after

Complainl No. 323.1 of 2019

reasonable and if the said rule is fof lowed to award the interest, it will

of lending rate [in short, MCLR) as

ordingly, the Prescribed rate of

ing rate +2o/o i.e.,10o/o.

rawn by the comPlainant regarding

94 off the comPlaint where in the

ter regarding cancellation of the

The allottee was having financial

inue. The coun$l for the respondent

request of the comPlainant was not

and if he intends to get the unit

ld have refunded the amount after

ce. Accordingly keeping in view, the

respondent/Promotor directed to

educting lOo/o of the total sale price
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communicated at the time of allotment or BBA along with interest from

the date of request of cancellation till the date of its actual realization.

24. Iiurther, the Haryana l{eal Estate Regulatory Authority Gurugram

(porfeiture of earnest money by the builder) Regulations, 1 1[5J of 2018,

states that-

,,5. AMOUNT OF EARNEST MONEY

Scenario prior to the Real Estate (t?egulations and Development) Act,

2016 *oi diyrrent. Frauds were carried out without any feor as there

was no law jor the same but now, in view of the above facts and taking

into consideration the judgements of llon'ble National Consumer

Disputes l?edressql Commission and the I'lon'ble Supreme Court of
India, the authority is of the view that the forfeiture Qmoltnt of the

earnest money shall not exceed more than 1.0% of the consideratiort

amount of the resl estate i.e. apartment/plot/building as the case

may be ii atl cases where the cancellotion of the llctt/uniL/plot is

made by the buikler in a unilaLeral monner or the buyer rnLends trt

withdriw from the project ancl any agreement conLaininq ony clouse

contrary to the aforesaid regulations sha11 be void and not binding on

the buYer."

ZS. 'Ihe rule 15 of the rules has determined the prescribed rate of interest

and it provides that fbr the purpose of proviso to section 12; section 1 U;

and sub-sections (a) and (7) of section L9, the "interest at the rate

prescribed" shall be the State Bank of India highest marginal cost of

lending yals +2o/o. Clonsequently, as per wcbsite of the State []ank of

India i.e., https://sbi.co.irl, the marginal cost of lending rate (in short'

MCLRI as on date i.e., 30.08.2 022 is B%0. Accordingly, thc prcscribcd

rate of interest will be nlarginal cost of lending vals +2o/o i.e.,100/o'

G. Directions of the authoritY

26. Hence, the authority hereby passes this order and issues the following

clirections under section 37 of the Act to cnsure compliance of
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obligations cast upon the P

authority under section 34(

i. The respondent is di

unit by deducting the

10o/o of the sale consid

to the complainant wit

order. The refund sho

of cancellation i.e.,

prescribed rate i.e., L

date ofrequest ofcan

A period of 90 claYs is

directions given in thi

would follow.

ii.

27. Complaint stands disPosed

28. F'ile be consigned to regist

vl-a-
fviiay K(mar GoYal)

Member
Haryana Real Esta

Dated: 30.08.2022

Cornplaint No. 323.1 o12019

moter as per the function entrusted to the

ed to refund the balance amount of the

arnest money which shall not exceed the

ration and shall return the balance amount

in a period of 90 days from the datc of this

.ld have been ntade on thc date of requcst

3.07.20L4, accordingly interest at the

is allowed on the balance amount from the

lation till the date of its actual realization.

ven to the respondent to comply with the

order and failing which legal consequences

(Dr. K.K. Khandelwal)
Chairman

e I{egulatory AuthoritY, Gurugram
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