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i Date of filing complaint: I zg.ol.zotg )
trrqlqAq!$Esring: I so.o+.zorg 

I

Sh. Pramod Kr"

R/O: 3rd Floc
Phase-1 Delhi

mar Arora
r 2B6a Patparganj Mayur Vihar
91

Complainant

Versus

M/S Imperia S

Regd. Office
Industrial Estz

:ructures Limited

A-25 Mohan Co Operative
te New Delhi 11,0044

Respondent

CORAM:

Dr. KK Khandelwz I Chairman

Shri Vijay Kumar ioyal Member

APPEARANCE:

None
Complainant

Sh. Himanshu Sin h [Advocate) Respondent

The present comp

Section 31 of the

short, the Act) rea

Development) Ru

t1(4)(a) of the Ac1

be responsible for

ORDER

aint has been filed by the complainant/allottees u

i.eal Estate fRegulation and Development) Act, 201

, with rule 29 of the Haryana Real Estate fRegulatior

es, 2017 (in short, the Rules) for violation of se

wherein it is inter alia prescribed that the promoter

all obligations, responsibilities and functions unde
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provision of the At

allottee as per the

A. Unit and proier

The particulars of

paid by the compli

delay period, if an;

or the rules and regulations made there under or to t

greement for sale executed inter se.

:related details

he project, the details of sale consideration, the amor

nant, date of proposed handing over the possession a

have been detailed in the following tabular form:

S. N. Particulars Details
1. Name of the project "Mindspace" at sector 62, Golf Course

Road, Gurgaon, Haryana
2. Proiect are; IT Park Colony
3. Nature of th proiect 8.35625 acres
4. DTCP licens

status
: no. and validity 86 of 2010 dated 23.10.2010 valid upto

22.1_0.2020
5, Name of lict nsee Baakir Real Estate Pvt. Ltd. and others
6. RERA R

registered
gistered/ not 240 of 2017 dated 25.09.2017 valid upto

31.t2.2020
7. Date of

bookine
application for 04.1.0.20t1

fPaee 1L of reply)
B. Unit no. ATth Floor 01L

[Page 1B of the Complaint)

9. Unit area ac measunng 250 sq. ft. (super area)
fPaee 15 of the Complaint)

L0. Date of
Apartment
Aqreement

execution of
Buyer's

Not on record

11.. Possession lause Not on record

t2. Due date of possesslon 04.1.0.2014

[Calculated as 3 years from date of signing
of application form for booking in view of
the Supreme Court judgment on the
subiectl

13. Total sale c nsideration Rs. 1"5,00,000/-(BSP)
(Page 22 of annexure R-2 at page 22 of
reply)

L+, Amount
complainar

paid by the
ts

Rs.3,07,725/-
(As alleged by complainant on page 7 of
complaint')
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15. Demand/Re ninder Letters 08.1,2.2015,29.1,2.201,5, 03.08.20L6,
07 .1,1.201,6, 28.0 6.20t7

16. Surrender L :tter 17.07.2017
fPase 1B of replv]

1.7. Cancellation Letter 09.05.2018
fPaee 40 of reply at annexure R-10]

18, 0ccupation

/Completio
certificate

certificate
The counsel for respondent du ring
proceedings dated 3L.08.2022 stated that
the occupation certificate for the
concerned unit has been obtained on
02.06.2020

t9. Offer of Pos ession Not offered

B. Facts of the complaint:

3. That the Complainant believed on the assurances given by the Respondent

for the investment in their project "lmperia Byron" and the complainant

believed upon their assurance then became ready to invest in said

project.

4. That on 05.10.201\, the complainant paid a sum of Rs. 1,50,000/- by

cheque No.744996 as booking amount under construction linked

payment plan against the receipt no.0290 dated 20.1,0.2011 dated for

tower No. A, 7th floor 011, tentatively admeasuring area of 250 sq. ft./

23.23 sq. mtr. in their commercial project "lmperia Byron" at sector-62,

Golf Course Extn. Road, Gurgaon, Haryana. That the respondent had

assured at the time of booking of the said unit that the possession of the

booked unit shall definitely be handed over within a period of 36 months

from the date of booking. The total sale consideration was agreed Rs.

16,72,500/-(Sixteen Lakh Seventy Thousand Five Hundred Only).

Complaint No. 2130 of 2018
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5. 'fhat on 01,.1,2.2

paid an amoun

booking site an

already paid al

also asked the

requested to d

of issue of this

cheque no.740 2 in favour of the respondent.

6. That the compla nant received a reminder/letter dated 29.12.2015 sent

nt stating that the outstanding amount of Rs. 1,,56,524 /-by the respond

was due on 27 2.201,5 as per the payment plan. The respondent also

requested to d sit the said amount along with interest within 10 days

of issue of this I tter.

7. That the comp

Respondent wh rein it was mentioned that the company/developer M/s

Imperia Struct Ltd. has changed the name of the project "Byron" and

has renamed e project to "Mindspace". The said changes were never

communicated ith the complainant before this letter.

B. After receiving

Complaint No. 21-30 of 2018

11, as per demand by the respondent, the complainant

of Rs. 1,,57,725/- (including service tax Rs.7,7 251-) by

inant received a letter dated 15.03.2016 from the

e letter dated 15.03.2016, the complainant visited the

office of the respondent and reminded them that he had

dues as per demand/payments plan. The complainant

spondent for the status of the project but to no avail.

ant received a reminder letter dated 03.08.20L6 sent by9. That the complai

the responden stating that the outstanding amount of Rs. 1,36,749/-

was due on 1,2 8.201,6 as per the payment plan. The respondent also

osit the said amount along with interest within 10 days

tter. 'l'he respondent also issued a demand letter dated

the complainant for due payment on castin g of Znd07 /tL/201,6

Page 4 of 15
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basement floor slab and requested to depositwithin 15 days of issue of

his letter.

10. That on 17.03.2017, the complainant wrote a mail to the respondent

reminding that he had already paid all dues as per demand and that the

project is too late to hand over its possession. The complainant also

wrote that there is no movement on the booking project and have been

following about the same since the day of booking but nothing happened

and the complainant will not be keen to continue with the same as till

date March 2A1.7, the possession has not been handed over The

complainant also requested to the respondent to refund the paid money

with interest.

11. That in persuasion of mail/correspondent/telephonic by the

complainant with the respondent, the respondent sent the demand letter

dated 28.06.201,7 for payment due on casting of ground floor slab despite

e-mail dated 1,7.03.2017 which caused not only the mental shock to the

complainant but became evident that the respondent is malafidely trying

to cheat the complainant as the respondent is not refunding the paid

amount along with interest.

1,2. That, in addition to the e-mail dated 17.03.201.7, the complainant also

gave a letter dated 24.07.201,7 to the respondent for cancellation of

booking the said unit and refunding the paid amount and the same was

received by official of the respondent.

Page5of15
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That the complainant made repeated requests, telephonically and

physically regarding the refunding the paid amount but the respondent

did not bother to refund the same.

That the complainant received a cancellation letter dated 09.05.2018

wherein it was stated that in spite of several reminders, the complainant

has not paid the dues in respect of the commercial unit and the

respondent cancelled the booking unit. It was also mentioned that the

respondent is entitled to forfeit the 15o/o of the basic sales price along

with the brokerage amount paid by the complainant against the said unit.

That the complainant made several efforts to recover the aforesaid

amounts from the respondent and when all the endeavours of the

complainant failed to bring around the respondent to clear the dues, the

complainant sent a legal notice dated 20.09.2018 calling upon the

respondent to refund the deposited amount along with interest w.e.L

05.10.2011 till the same is paid in full and final to the complainant within

15 days from the receipt of the said notice, but the respondent has not

refunded any payment to the complainant.

That it is clearly indicative that the respondent was trying to avoid and

cheat the complainant unduly and unjustly by neither giving the

possession of the booked unit as per the assurance nor refunding the

amount thereby resulting in unlawful gain to yourself and unlawful loss

to the complainant. The complainant, due to all these reasons, is left with

no option but to approach this Authority for refund of its paid up amount.

Page 6 ol'15
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C. Relief sought

L7. The complaina

i. Direct the

3,07 ,7 25 / -

date of actual

ii. Direct the r

favour of the

D. Reply by respo

18. The responde

complaint, fil

misconceived,

Authority. Tha

Authority with

material facts a

19. It was submit,

investment in

Sector 62 Gur

an office space

"Mindspace". It

sudden fall in

withdraw him

20. The

had

complaina

till date pai

Complaint No, 2130 of 2018

the complainant:

t has sought following relief(s):

pondent to

th interest

pay to the complainants an amount of lLs.

calculated from the date of deposit till the

realization,

pondent to award cost of litigation of Rs. 60,000/- in

mplainants and against the respondents.

dent:

t through their reply has submitted that the present

d by the complainant, is absolutely frivolous,

lafide and an abuse of the process of this Hon'ble

the Complainant has failed to approach this Hon'ble

clean hands lacks bonafide intents and suppressed

d is as such guilty of suppressio veri and suggestio falsi.

that the complainant was an investor who has made

e esteemed project namely "Mindspace" located at

on Haryana. Accordingly, the complainant was allotted

dmeasuring?S0 sq. ft. on the seventh floor of the project

would be pertinent to mention here that the due to the

the real estate market, the complainant is willing to

lf from the said project.

t had opted for construction linked payment plan and

an amount only of Rs.3,07 ,725 /-against the said studio

Page 7 of 15
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apartment out of total sale consideration i.e,1.6,72,500/- excluding taxes

and an amount of Rs. 1.3,64,775/- is due on the complainant.

That despite being fully aware of the status of the project and the reasons

for delay that being beyond the control of the respondent, the

complainant hepein filed the present complaint and the same is based on

absolutely concocted and misconceived statements.

That it was submitted that the construction at the site is being done in

phases and is going in full swing. It was further humbly submitted that

any delay in delivering the possession to the complainant cannot be

attributed upon the respondent due to force majeure events, which were

beyond the control of the respondent. It was further submitted that the

said project is almost completed and only finishing work is left for

handing over possession of the said unit.

It was also submitted that "Force majeure" is governed by the Indian

Contract Act, 1.872. The Hon'ble Supreme Court of India held that in so

far as a force majeure event occurs de hors the contract, it is dealt witlt

by a rule of positive law, The performance of an act may not be literally

impossible but it may be impracticable and useless from the point of view

of the object and purpose of the parties. Thus, the present complaint is a

subject matter of trial and hence the Hon'ble Authority does not have the

requisite jurisdiction to adjudicate upon the said dispute and as such the

present complaint is not maintainable.

Page B of 15
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That it was frun[Ufy submittecl that the complainant and the respondent

are bound by 
{he 

terms and conditions of the application form and

therefore the difRute if any falls within the ambit of a civil dispute and all

other allegations levelled by the complainant are false and baseless.

That the refpondent cannot be held liable for any cost or

damages/inter$st due to delay in obtaining regulatory compliances from

various authori[ies and for any default on the part of the complainants

themselves.

It was submittefl that the respondent has already invested the entire sum

of money recelved by the respondent towards the said unit in the

construction of the said project. Therefore, is not in the position to refund

the same to the complainant.

furisdiction of the authority:

The plea of the respondent regarding rejection of complaint on ground

of jurisdiction stands rejected. The authority observes that it has

territorial as wQll as subject matter jurisdiction to adjudicate the present

complaint for t$e reasons given below.

Territorial iurlsdiction

As per notificatlon no. 1,/92/2017-ITCP dated 14.1,2.2017 issued by the

Town and Coufrtry Planning Department, the jurisdiction of the Real

Estate Regulatqry Authority, Gurugram shall be the entire Gurugram

District for all purposes with offices situated in Gurugram. In the present

case, the project in question is situated within the planning area of

Page 9 of 15
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Gurugram dist

jurisdiction to

E. II Subiect matte

29. Section 11[a)(

responsible to

reproduced as

Seg1isr 11@)(a.

Be responsible
provisions of thi.
allottee as per t
case may be, till
case may be, to t
or the competent

Section 34-Fun

34(fl of the Act
promoter, the al
and regulations

30. So, in view of t

complete juri

of obligations b

decided by the

later stage.

F. Entitlement

F.l To direct the

the complaina

date of deposi

31. The complaina

Mindspace by

ict. Therefore, this

al with the present

iurisdiction

) of the Act,

e allottee as

Complaint No, 2130 of 2018

authority has complete territorial

complaint.

2016 provides that the promoter shall be

per agreement for sale. Section 11(4)[a) is

ereunder:

all obligations, responsibilities and functions under the
Act or the rules and regulations mode thereunder or to the

agreement for sale, or to the association of ollottee, as the
conveyance of all the aportments, plots or buildings, os the

e allottee, or the common ereas to the association of allottee
uthority, as the case may be;

ions of the Authority:

vides to ensure compliance of the obligations cast upon the
ttee and the real estate agents under this Act and the rules
de thereunder.

e provisions of the Act quoted above, the authority has

ction to decide the complaint regarding non-compliance

the promoter leaving aside compensation which is to be

adjudicating officer if pursued by the complainant at a

the complainant for refund:

pondent to refund the total amount deposited by

rate from theLt along with interest at the prescribed

to the date of actual payment.

t submitted that he booked a flat in the project named as

ubmitting an application form dated 04.10.2011. The

Page 10 of 15
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complainant w]s subsequently allotted a unit in the project. The same

has been concl$ded from the fact that the respondent issued demand

letters to the co[nplainant for the concerned unit. It is also important to

mention that 
1. 

BBA has been executed between the parties. The

complainant vide email dated 1,7.07.2017 surrendered the unit.

Meanwhile, the respondent also cancelled the unit of the complainant

vide letter dattd 09.05.2018. The due date of possession cannot be

ascertained dut to lack of documents, However, the Hon'ble Supreme

Court in the casp of Fortune Infrastructure and Ors. vs. Trevor D'Lima

and ors. (12.N.2015 - SC); MANU/SC/0253/2018 wherein it was

observed as under:

"a person cQnnot be made to wait indefinitely for the possession of the

flats allottefr to them and they are entitled to seek the refund of the

amount pai{ by them, along with compensation. Although we are

aware of thQ fact that when there was no delivery period stipulated in

the agreemQnt, a reasonable time has to be taken into consideration.ln

the facts an( circumstances of this case, a time period of 3 years would

have been r(asonable for completion of the contract".

32.lnview of the j{dgment cited above, the date of signing of the application

form ought to be taken as the date for calculating the due date of

possession. ThQrefore, the due date of handing over of the possession of

the unit comps out to be 04.1,0.2014. Hence, the complainant

surrendered the unit after the due date of possession which means he is

entitled for refqnd under section 1B[1) of the Act of 201.6.

33. Keeping in viPw the fact that the allottee complainant wishes to

withdraw from the project and demanding return of the amount received

by the promoler in respect of the unit with interest on failure of the

Page 11 of 15
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promoter to c mplete or inability to give possession of the unit in

accordance wit

the date specifi

the Act of 20t6

the terms of agreement for sale or duly completed by

therein. The matter is covered under section 18(1) of

34. The due date o possession as per the position of law discussed above is

I

comolaint.+

35. The complaina t has paid only a sum of I{s. 3,07 ,725/- out of a basic sale

consideration f Rs. 15,00,000/- i.e., merely 20o/o of basic sale price. 'f he

, the right to send reminders to the complainant to clear

case the same was still not paid, to cancel the unit on

payment. However, the respondent chose not to cancel

the responde

eantime, the due date of possession had expired. I-lence,

is liable, on demand of the complainant-allottee, to

refund the am unt deposited by him under section 1B[1) along with

rescribed rate.

36. Further, in th judgement of the Hon'ble Supreme Court of India in the

cases of Ne Promoters and Developers Private Limited Vs State

(supra) reiterated .in case of M/s Sana Realtors

& other Vs llnion of India & others SLP (Civil) No.

73005 of 202 decided on 12.05.2022 and observed that:

The unqualifi right ofthe allottee to seek refund referred Ilnder Section 1B(1)(a)

and Section 1. (4) of the Act is not dependent on any contingencies or stipulations

thereof. lt ap rs that the legislature has consciously provided this right of refund

n unconditional absolute right to the allottee, if the promoter fails to

of the opartment, plot or building within the time stipulated under

e agreement regardless of unforeseen events or stay orders of the

respondent ha

its dues and, i

account of non

the unit. In the

interest at the

of U.P. and

Private Limi

on demand as

give possessio

the terms of

Page 12 of 15
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Court/Tribunal,

the promoter is

at the rate

mQnner ptovt,

withdraw from

handing over p

37. The promoter

functions unde

regulations ma

under section 1

give possession

sale or duly co

promoter is liab

the project, wit

the amount rec

rate as may be

38.'l'his is without

including comp

adjudging comp

&72 read with

39. The authority h

by him i.e., Rs.

Bank of India hi

on date +20/o) a

(Regulation an

payment till the

provided in rule

complaint No. 2130 of 2018

which is in either way not attributable to the allot:tee/home buyer,

nder an obligation to refund the amount on demand with interest

ibed by the State Government including compensation in the

under the Act with the proviso thot if the allottee does not wish to

e project, he shall be entitled for interest for the period of delay till
ion at the rate prescribed

s responsible for all obligations, responsibilities, and

the provisions of the Act of 2016, or the rules and

thereunder or to the allottee as per agreement for sale

(+)[a).The promoter has failed to complete or unable to

f the unit in accordance with the terms of agreement for

pleted by the date specified therein. Accordingly, the

e to the allottee, as the allottee wishes to withdraw from

out prejudice to any other remedy available, to return

ived by him in respect of the unit with interest at such

ribed,

rejudice to any other remedy available to the allottee

nsation for which the allottee may file an application for

nsation with the adjudicating officer under sections 71

tion 31[1) of the Act of 201,6.

by directs the promoter to return the amount received

07,725/- with interest at the rate of 10.00% [the State

hest marginal cost of lending rate (MCLR) applicable as

r prescribed under rule 15 of the Haryana Real Estate

Development) Rules, 201,7 from the date of each

ctual date of refund of the amount within the timelines

1,6 of the Haryana Rules 2017 (ibid).
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To direct

The complain

compensation.

Newtech Pro

(Civil appeal

that an allottee

l-B and section

per section 71,

the adjudicatin

section 72. Th

adjudicating o

H. Directions of

4.1. Hence, the au

directions un

obligations cas

Authority unde

The aut

received

10.00% (

rate (MC

15 of th

Rules, 20

refund o

the Hary

Complaint No. 2L30 of 2018

ndent to pay Rs. 60,000/- as litigation expenses.

nts in the aforesaid relief are seeking relief w.r.t

on'ble Supreme Court of India, in case titled as M/s

rs and Developers Pvt, Ltd. V/s State of UP & Ors,

6745-6749 of 2027, decided on 71,71.2021J, has held

s entitled to claim compensation under sections 12,14.,

9 which is to be decided by the adjudicating officer as

nd the quantum of compensation shall be adjudged by

officer having due regard to the factors mentioned in

refore, the complainants are advised to approach the

cer for seeking the relief of compensation.

:he Authority:

ority hereby passes this order and issues the following

r section 37 of the Act to ensure compliance of

upon the promoter as per the functions entrusted to the

Section 34[0 of the Act of 201.6:

rity hereby directs the promoter to return the amount

y him i.e., Rs. 3,07,725/- with interest at the rate of

he State Bank of India highest marginal cost of lending

R) applicable as on date +20/o) as prescribed under rule

Haryana Real Estate [Regulation and Development)

7 from the date of each payment till the actual date of

the amount within the timelines provided in rule 16 of

na Rules 201,7 (ibid).
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iii.

42. Complaint

43. File be con

'l'he

rights a

if, any

complai

Haryana R

(Viiay Kuma
Membr

A period

with the

conseque

f 90 days is given to the

irections given in this

res would follow.

ndent is further directed not to create a

nst the subject unit before full realization

amount a ng with interest thereon to the complain

nsfer is initiated with respect to su

receivabl shall be first utilized for clearing d

nts.

s disposed of.

to the registry.

Goyal)
Chairman

I Estate Regulatory Authority, Gurugra

Dated: 3L.08.2022

stan

sign

Complaint No. 30 of 201B

respondent-bui

order and failin

er to comply

which legal

(Dr. KK Kha

y third-party

the paid-up

nts, and even

ect unit, the

of allottee-
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