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BEFORE'] HE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

1. Gopal Agr
R/o: 1000, I

Delhi-11007

2. Rakesh Vr

R/o: 37A, I

1 10030

3. Neha Gup
R/o: 1,82-C,
1 10030

awal
ector A, Pocket B, Vasant Kunj, New
0

rma
Vard no. 1-, Mehrauli, New Delhi-

.a

Ward no. 3, Mehrauli, New Delhi-

Complainants

ce Realtech Pvt. L
Director) 

uLu' 
I: C-4, Malviya Nagar, New Delhi- |

I Respondent

M/s Ireo Gra

[Through its
Regd. office
11,00L7.

CORAM:

Dr. KK Khandelr,r al Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE:

Complainant in F erson Complainant
Sh. Keshav Yadar [r\dvocate) Respondent

'he present comp

ection 31 of the l

ORDER

aint has been filed by the complainants/allottees under

eal Estate (Regulation and Development) Act, 201,6 (in
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Complaint no, 42e2 /20L9
5142 /202L

Date of filing complaint 13.09.2019
First date of hearins 15.10.2019
Date of decision 3L.08.2022
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short, the Act) re

DevelopmentJ R

d with rule 29 of the Haryana Real Estate [Regulation and

les, 2017 (in short, the Rules) for violation of section

11(4)(aJ of the A wherein it is inter alia prescribed that the promoter shall

all obligations, responsibilities and functions under thebe responsible fo

provision of the or the rules and regulations made there under or to the

The particulars o

paid by the compl

allottee as per th agreement for sale executed inter se.

A. Unit and p related details

the project, the details of sale consideration, the amount

inants, date of proposed handing over the possession anrl

M/s Precision Realtors pvt. Ltd. and 5
others

delay period, if an , have been detailed in the following tabular form:

Particula Details
"The Corridors (phase 2)" situated at
Sector-67A, Gurgaon.

location of the

Nature of hre proiect Group Housing Colon
Proiect a 1.3.152 acres
DTCP lice 05 of 2013 dated 21,.02.2013 valid up

to 20.02.2021
Name of li

egistered/ not 377 of 2017 dated 07.12.2017 valid
up to 30.06.2020

Date of
Bookin

Application for 22.03.2013
Page 53 of complaint

07.08.201,3

[annexure C2 at page 53 of
complaint

Allotment

Unit no. 204,2"a floor, tower 85
[annexure C2 on page 53 of the
complaint

Unit area

[super are
dmeasuring 1540.13 sq. ft.

(annexure C2 on page 53 of the
complaint

Date of ap roval of building 23.07.201.3
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(as per details provided by planning
departmentJ

t2. Date (

clearance
f environment 12.12.2013

[as per details provided by planning
department')

13. Date of r,
agreemer

rsidence purchase
t

Not executed

14. Possessio

ftaken I

form as

record)

[r clause
I

from application
I no BBA is on

43.
The company proposes to offer the
possession of the said residence
unit to the allottee within a period
of 42 months from the date of'
approval of building plans and/or
fulfillment of the preconditions
imposed thereunder
(Commitment Period). The Allottee
further agrees and understands that
the company shall additionally be
entitled to a period of 180 days

fGrace Period), after the expiry of the
said commitment period to allow for
unforeseen delays beyond the
reasonable control of the Company.
(Emphasis supplied)

15. Due date pf possession 23.01.2017

fcalculated from the date of approval
of building plan i.e.,23.07.20L3)
Note: Grace Period is not allowed.

t6. Total sale consideration Rs. 1,51,55,238.53/-
fpage no. 56 of complaint

T7, Amount
complain

paid by the
rnt

Rs. 29, 21,,424/-
fpase 20 of CRAI

18. Cancellati on Letter 17.1.1..2014

[page 60 of complaint)
1.9. i"Restorati of unit At page 1,1,6 of reply but neither

dated not sisned
20. Surrende orf unit Through legal notice dated

11..02.201.7

[Pg. 82 of complaint, annexure C-9)

^-.,fi,,
i+'#flilfl
ly,ff
li$i Complaint No. 4292 / 2019 / 51,42 / 2021
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22.

21.. 0ccupatic n certificate The counsel for respondent au.,ng
the course of proceedings on
31,.08.2022 stated at bar that rhe OC
has been obtained on 27 .0l.ZOZz

Offer of p SSCSSION Not offered

B. Facts of the c

Ihat the complai

rgents and repres

riability, and vari

ured into investin

rpplication for the

lhe complainant v

lf residentialapan

rf the responden

rayment/booking

lated 15.03.2013,

t04324 dared 15.C

'hat the respondt

aised the demand

lay, 20L3 which

t4.05.2013, chequ

lated 06.05.2013 r

lhat at the time r

ooking for two-be

nd the area of thr

omplainants, the

rmplaint:

nants were appro

-'ntatives who mad,

olls amenities it p

g by the responden

booking in the prc

,as made to sign anr

:ment" for allotmen

t. It is submitted

amount of Rs. 15

cheque no. 8137

3.2013 each amour

:nlt thereafter with

for second instalrr

vyas also duly p

e no. 90565 dater

ach amounting of Il

lf application, the

droom flat would b

l said flat was 129

respondent sent 1

ached by the respondent company,s

e tall claims regarding their project, its

,romised etc. The complainants were

rt company and hence decided to make

rject of the opposite party for the unit.

I send a blank "application for booking

t of a 2BHK flat in the proposed projecr:

that the complainant made initial

,00,000/- through cheque no. 19833

2 dated 15.03.2013 and cheque no.

rting of Rs. 5,00,000/-.

rout officially allotting any flat again

rent of Rs. 14.,21,,424/-in the month of

aid vide cheque no. 995i,34 dated

I 04.05.2013 and cheque no. 19834.

{s. 4,73,808/-.

complainants were assured that the

e charged at BSP @ Rs. B7S0 per sq. ft.

6 sq. ft. But to the utter shock of the

Lhe application with the area being

Page 4 ol 27

ffi
ffi



Complaint N o. 4292 / 201,9 / 5142 I 202L

ffiHARERd
,*Xm- gUnUgnAU I comptainrNo.4ze2/201.e /sr4z/2021, _
altered to 1540.1f instead of 1,296sq. ft. and BSP @ Rs. g,2OO/-instead of

Rs, 8750/- per sq. ft.

It was submitted that the respondent company simultaneously issued the

confirmation of uilrit selected for allotment dated 07.08.2013. It was further

submitted that thf resRondent company after a gap of around an year from

the issue of allotr{rent letter for the reason best known to them provided a

copy of Builder Bt]yers Agreement after incorporating various unilateral and

arbitrary terms. l{ is atso pertinent to note that by the perusal of the copy of

the builder UuVe[ agreement the respondent, with malafide intentions,

unilaterally menlioned the revised area of the allotted flat along with

increased BSP rate.

That the complainant requested numerous times over telephone and in-

person to the resflondent to send a revised draft of builder buyer agreement

with the acceptatite terms and condition and also with the agreed/allottetl

flat along with flBneed BSP. But the respondent to the contrary sent

reminders for exQcurtion of the faulty agreement vide reminder letter dated

28.05.201,4 and 1-,7.07.201.4. The respondent without adhering to the

requests of the cojnnlainant even demanded instalments and also sent a finzrl

notice dated ZO.O$.2014 and thereafter unilaterally and arbitrarily cancelled

the allotment vide termination/cancellation letter dated 1,7.1,L.201.4.. It is

also pertinent tl note here that the respondent with ulterior motives

forfeited the comilerte received consideration to the tune of Rs. 29,2I,424f -

(Rupees Twenty [ir. Lakhs Twenty One Thousand Four HundredTwenty

Four Only).

That the complflinants in response to the arbitrary cancellation and

forfeiture of the complete consideration sent a letter dated 1,0.I2.201,4.

Page 5 of27
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stating builder

pertaining to ter

carried out by the

in the letter, the

signing the unilat

their full paid-u

respondent sent a

their responsibili

for refund of the

9. That the complai

complaint dated

fraud, forgery an

response to the s

dated 15.04.2015

wherein the res

8750 /- per sq. ft.

10.1'hat the complai

29,21,424/- to th

execute mutually

construction of th

time period on the

11. That the compl

demanded instal

pleased to an pro

scheme" vide let
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yer agreement and various other therein objections

& conditions of malpractices/unfair trade practices

respondent. In view of the said circumstances mentioned

mplainants clearly stated that they are not interested in

ral agreement and therefore are requesting for refund of

amount along with interest. It is submittecl that the

letter dated 24.12.2014 wherein it tried to run away from

es and clearly stated it would not accede to the request

mplainants.

ants, aggrieved by the refusal for refund, registered a

.03.2015 before the SHO, PS Sushant Lok, Gurgaon of

cheating against the respondent company. That in
id complaint, the respondent company issued a letter

with the subject "offer for restoration of cancellation"

ndent company offered to restore the allotment @Rs.

ants till date have already made the payment of Rs.

rr:spondent. But the respondent has miserably failed to

reed buyer's agreement and also has failed complete the

iapartment and deliver the same within the promised

contrary has demanded various further instalment.

nants were diligent towards timely payment of the

nts and resulting which the respondent company were

ide an exclusive offer known as "timely payment rebate

dated 18.03.2014 wherein the respondent gave a one-
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time rebate of Rs.

of providing the p

12. 'fhat till now, eve

didn't execute

instalment. The

respondent and h

instalments. Tha

respondents due

dated 7L.02.201,7

29,2L,424/- (Twe

Twenty Four Only

the respondent vi

13. It was submitted

complete and th

complainants and

apartment, the po

from the date of ap

building plans fo

Directorate of To

Thus, the respond

the apartment late

ofapproval ofthe

14. lt is the case of th

execute the mutua

illegally asked for i

29,21.,424/- of th

PageT of27

00 /- per sq. ft. for each timely paid instalment at rhe rime

srsession.

after restoring the allotment, the respondent company

buyer's agreement and only demanded for further
omplainants were aware of the malpractices of the

nce did not further made payment towards the demanded

the complainant having lost comprete faith in ther

their unfair trade practice has sent them a legal noticer

for demanding the refund of the paid amount of lls,

ry Nine Lakhs Twenty one Thousand Four Hundred

along with interest. The relief so claimed was denied by

e their reply to the legal notice dated 1,0.04.20L7.

that the respondent company has miserably failed to

after provide possession of the allotted flat to the

per clause 43 of application for booking of residential

ession of the flat was to be offered within 42 months

roval of the building plan. It is further submitted that the

the project were approved on 23.07.2013 by the

n & Country Planning, Haryana Sector-18, Chandigarh.

nt company was supposed to deliver the possession of
t)by 23.01.2017 if we calculate this period from the date

uilding plan i.e., 23.07.20L3.

complainants that the respondent failed miserably to

contrary, has

receipt of Rs.

abide by the

ly agreed buyer's agreement and, on the

stalments. The respondent was already in

total sale consideration and failed to
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obligations/respo

complaint has bee

C. Relief sought

15. The complainants

i. Direct the

prescribed ra

its realisation

ii. Direct the r

for mental a

D.

The

Reply by

respondent by

16. It was submitted t

project and that th

the contractual o

complaint is not

form contains an

reproduced as und

"All or any disp
Agreement or its
thereof and the
amicably by mu
reference to a so

of the Company,

allottee hereby co

Arbitrator even if
or is otherwise
that this alone s

Page B of27

sibilities towards the allotted flat and hence, the present

by the complainants:

ave sought following relief[s):

pondent to refund a sum of Rs. Zg,2l,4Z4/_ along with
e of interest from the day of giving respective amount till

ndent to pay a sum of Rs. 5,00,000/- as compensation

nlr and a sum of Rs. S0,000/- as cost of litigation.

ondents:

way of written reply made following submissions:

at the complainants are real estate investors in the given

ir calculations went wrong and hence, they didn,t fulfil

ligations. It was further submitted that the present

intainable for the reason that the booking application

rbitration clause in clause 54 of Schedule-1, which is

r:

s' arising out or touching upon in relation to the terms of this
'mination including the interpretation and validity of the terms

tive rights and obligations of the parties shail be settred
nl discussions failing which the same shatt be settled through
Arbitrator to be appointed by a resolution of the Board of Directors
uhose decision shall be final and binding upon the porties. The
'firms that it shall have no objection to the appointment of such sole
he'person so appointed, is an emproyee or Advocate of the company
'nercted to the compony and the Allottee hereby accepts and agrees
ll not constitute o ground for challenge to the independence or

Iiled.
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impartiality of
proceedings s

statutory a

offices or at o
of the arbitra
the allottee will

16. It was submitted

project namely,

allotment of an

registration of re

agreed to be bo

provisional regist

form. It is pertine

clause 'd' of the

apartment to ex

and conditions

therein.

17. That based on the

offer letter dated

no. CD-B5-02-20

sale consideratio

18. It was further su

the respondent s

complainant. How

Page 9 of27
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e said sole Arbitrator to conduct the arbitration. The arbitration
ll be governed by the Arbitration and conciliation Act, 1996 or an-y

ents/ modifications thereto and shall be held at the Company's
tion designated by the said sole Arbitrator in Gurgaon. The language

n proceedings and the Award shall be in English. The company and
share the fees of the Arbitrator in equal proportion".

that the complainant, after checking the veracity of the

e Corridors', Sector 67-A, Gurgaon had applied for

apartment by filling an application for provisional

idential apartment and the booking application form and

nd by the terms and conditions of the application for

ation of residential apartment and booking application

t to mention herein that the complainant undertook vidc

application for provisional registration of residential

te all documents/agreements and to accept all the terms

ntained therein and to pay all charges as applicablr:

pplication for booking, the respondent vide its allotment

7.08.2013 allotted to the complainant apartment bearing

having tentative super area of 1540.13 sq.ft. for a total

of Rs.1,5 1.,55,239.54 / -.

itted that vide letter dated 1,2.12.2013 and OZ.O4.ZO|4,

nt 3 copies of the apartment buyer's agreement to the

er, the complainant failed to return the signed copies of
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the agreement de

respondent.

19, That vide paymen

demand towards

1,4,21,,426/-. The

18.03.2014 and r

payable amount

failed to pay the d

and 04.05.2014 a

20. That on account

complainant despi

allotment of the

forfeited vide can

10 read with claus

are now left with n

said booking/allot

2t.ltwas further sub

project at Sector

complete. The con

out of which occu

81 to 84, C3 to

already been gran

possession. Furthe

Page 10 of27
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pite reminders dated 28.05.2014 and IT.07.20L4 by rhe

request dated 14.04.2013, the respondent had raised the:

econd instalment demand for net payable amount of Rs.

respondent again made a payment request dated

ised the demand towards the third instarment for net

f Rs. 17,48,828.10/-. However, the complainant again

e rnstalment amount despite reminders dated 1,3.04.20i4.

d final notice dated 29.08.201,4.

f non-fulfilment of the contractual obligations by the

e several opportunities extended by the respondent, the

mplainant was cancelled, and the earnest money was

llation letter dated 17.11,.201,4 in accordance with clause

1,2 of the booking application form and the complainant

right, claim, lien or interest whatsoever in respect of the

ent.

itted that construction at "The Corridors" group housing

7A, Gurgaon on land area admeasuring 37.512 acres is

truction of approx. 1356 apartments stands completed,

tion certificate for 700 apartments in towers 46 to A10,

, EWS, convenient shopping, two level basement has

on 31.05.2019 and the same are ready to move in for

, the grant of occupation certificate for balance number
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_

of apartments thft is cluster - A building number A-1 ro A-5, clusrer-[]

building number B-5 to B-8, cluster - c building number c-g to c-l1,

community centr{, nWS building no.Z, convenient shopping -1 [at grouncl

floor of Building N[ A-1) convenient shopping -2 (atground floor of building

no. A-2) stands a(Rlied on 1-0.09 .20L9 and is expected to be granted soon.

The alleged delay if any in getting OC for the project, is on account of reasons

beyond the contr{l of the respondent on account of time taken in grant of

approvals, which fprm part of the conditions precedent to be satisfied before

commencement o[ construction. Clause 13.3 and L3.6 of the apartment

buyer agreement, specifically states that the completion and handover of

possession of the 
{roject is subject to force majeure.

22.That the date of h{nding over of the possession has to be determined 'from

the date of approvfl rtf building plans and,f or fulfilment of the preconditions

imposed thereundf r', which in the present case would be the grant of the fire

scheme approval on 2z1,l.zol4. Thus, the period of 60 months from

27.1,1,.2014 (inclu4ing the 6 months grace period and 12 months extended

delay period), will pxpire only on 27.\1..201,9.Therefore, the respondent has

not delayed the ha{rdover of the possession and the present petition is liable

to be dismissed fQr being pre-mature. It is infact, the complainant who

delayed in payment of the demanded amount.

23. Allother averment! rvere denied in toto.

24. Copies of all the relevant documents have been filed and placed on record.

Their authenticiry it not in dispute. Hence, the complaint can be decided on

page 11 ofZT
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the basis of thesf undisputed docum.r,,

parties,

E. furisdiction ff the aurhority:

25' l'he plea of the re$Pondent regarding rejection of complaint on ground of
jurisdictio, ,trna! rejected. The authority observes that it has territorial as

well as subject nr{r,.. jurisdiction to adjudicate the present complaint for
the reasons given il.to*.

E. I Territorial jurisdiction

26. As per notification no. I/92/201,7-Ll'cp dared 14.12.2017 issuecl by'fown
and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugralm shall be entire Gurugram District for all purpose with
offices situated in purugram. In the present case, the project in question is
situated within the planning area of Gurugram district. Therefore, this
authority has con]plete territorial jurisdiction to deal with the present
complaint.

E. II Subiect matJer jurisdiction

27' section 11[a)[a] {t'the Act,2016 provides thar rhe promorer shall be
responsible to the allottee as per agreement for sale. Section 1I(4)(a) is
reproduced as hereunder:

Section 11@)(a)

Be responsibte. flr all obligations, responsibilities and functions under theprovisions of this Ac:t or the rules and regulations made thereuncler or to tltc
allottees o,t pur..t|e ttgreementfor sale, oi to the association of allottees, as the
case may 

?e' lill.lfet 
c3nveltance of allthe apartments, plots oi brildings, as the

case may be, t.o thf all.ottees, or the common areas to the association oj attottees
or the competentlu,thoriU, as the case may be;

page tZ of ZT

ffiHARERTq
ffi- GURUGRAM



{,ffiL|ERE|]&
ffi. eunUGRAM

Section 34-Fu

34(fl of the Act
promoters, the
and regulations

28. So, in view of th

complete jurisdict

obligations by th

decided by the adj

stage.

F. Findings on

F.l Obiections

29.ltis pleaded on be

consumers. So, th

complaint filed

maintainable. It is

enacted to pro

Authority observe

enacted to protect

settled principle

statute and states

same time, the pre

the Act. Furtherm

file a complaint a

provisions of the A

perusal of all the

revealed that the

towards purchase

Complaint No. 4292 / 20L9 / 5t4Z / 2021.

ctions of the Authorityr

rovides to ensure compliance of the obligations cast upon the
llottees and the real estate ogents under this Act and the rules

ttde thereunder.

provisions of the Act quoted above, the authority has

on to decide the complaint regarding non-compliance of

;lromoter leaving aside compensation which is to bcr

dicating officer if pursued by the complainants at a later

e objections raised by the respondent:

rding the complainants being investors:

alf of respondent that complainants are investors and not

are not entitled to any protection under the Act and the

them under section 31 of the Act, 20i,6 is not

leaded that the preamble of the Act, states that the Act is

ttre interest of consumers of the real estate sector. The

that the respondent is correct in stating that the Act is

tlre interest of consumers of the real estate sector. It is
f interpretation that preamble is an introduction of a

e main aims and objects of enacting a statute but at the

Lrrrble cannot be used to defeat the enacting provisions of

re, it is pertinent to note that any aggrieved person can

ainst the promoter if he contravenes or violates any

or rules or regulations made thereunder. upon careful

terms and conditions of the buyer's agreement, it is

mplainants are buyers and paid considerable amount

f s;ubject unit. At this stage, it is important to stress upon

Page 13 of27
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the definition of

below for ready r

"Z(d)'allottee
a plot, apa
sold(whether
promoter, an
allotment th
whom such

.10. In view of above-

conditions of the l

crystal clear that

to them by the res

or referred in the

there will be 'pro

status of investo

order dated 29.0

Srushti Sangam

anr. has also held

the Act. Thus, the

are not entitled to

F.ll Objection

presence

parties:

31. The respondent s

reason that the

between the parti

which refers to t
parties in the even

ready reference:

Complaint N o. 4292 / 2019 / 5L4Z / Z0Zl

rm allottee under the Act, and the same is reproduced

ference:

in relation to a real estate project means the person to whom
ent or building, as the case may be, has been allotted,
s freehold or leasehold) or otherwise transferred by the
includes the person who subsequently acquires the said
h sole, transfer or otherwise but does not include a person to
apartment or building, as the case may be, is given on rent,,,

entioned definition of allottee as well as the terms ancl

at buyer's agreement executed between the parties, it is
e complainants are allottees as the subject unit allottecl

ondent/promoter. The concept of investor is not defined

of 2016. As per definition under section 2 of the Act,

oter' and 'allottee' and there cannot be a party having zr

. 'rhe Maharashtra Real Estate Appellate Tribunal in its
.2:,01,9 in appeal No.0006000000010557 ritled as M/s

evelopers Pvt Ltd. Vs Sarvapriya Leasing [p) Ltd. and

that the concept of investor is not defined or referred in

ntention of promoter that the allottees being investors

rotection of this Act also stands rejected.

rding complaintr(

of arbitration clause

not being maintainable due to
in the agreement between the

bmitted that the complaint is not maintainable for the

ooking application form which is also an agreement

s r:ontains an arbitration clause fclause 54 of schedule-l)

e dispute resolution mechanism to be adopted by the

of any dispute and the same is reproduced below for the

Page 14 of 27
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"All or qn

Agreemen
terms the
settled am
through r
Board of
upon the
the appoi
employee
and the Al
ground fo
Arbitrator
governed
amendme
at a locati
the arbitra
the allott

32. The authority is o

be fettered by t

agreement as it m

of civil courts a

authority, or the

render such dispu

of the Act says tha

in derogation of th

Further, the autho

Supreme Court, pa

Madhusudhan Re

that the remedies

addition to and no

Page 15 of27
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di,sputes arising out or touching upon in relation to the terms of this
or its termination including the interpretation and validity of the
tf and the respective rights and obligations of the parties shall be
tbly by mutual discussions failing which the same shall be settled

brence to a sole Arbitrator to be appointed by a resolution of the'rectors of the company, whose decision shall be final ancl biidinSl
rties. The allottee hereby confirms that it shall hqve no objection to
ment of such sole Arbitrator even if the person so appointed, is an

r Advocate of the company or is otherwise connected to the company
cttee hereby occepts and agrees that this alone shall not constitute a

challenge to the independence or impartiality of the saicl sole
to conduct the arbitration. The qrbitration proceedings shall be
' the Arbitration and conciliation Act, L996 or any statutoryt
:7' modifications thereto and shall be held at the compaiy's offices or

n designated by the said sole Arbitrator in Gurgaon. The language o,f
ion proceedings and the Award shalr be in Engtish. The company ancl
will share the fees of the Arbitrator in equal proportion,,.

ttre opinion that the jurisdiction of the authority cannot

e existence of an arbitration clause in the buyer,s

y be noted that section 79 of the Act bars the jurisdiction

ut any matter which falls within the purview of this

eal Estate Appellate Tribunal. Thus, the intention to

es as non-arbitrable seems to be clear. Also, section BB

the provisions of this Act shall be in addition to and not

provisions of any other Iaw for the time being in force.

ity puts reliance on catena of judgments of the Hon,ble

ticularly in National seeds corporation Limited v. M.

dy & Anr. (20t2) 2 SCC 506, wherein ir has been held

provided under the consumer protection Act are in

in derogation of the other laws in force, consequently
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ld not be bound to refer parties to arbitration even if the

n the parties had an arbitration clause.

Singh and ors. v. Emaar MGF Land Ltd and ors.,

o. 7OL of 2015 decided on 13.07.2017, the Narional

s Redressal Commission, New Delhi (NCDRC) has held

n clause in agreements between the complainant and

rcumscribe the jurisdiction of a consumer. The relevant

ed below:

view is also lent by Section 79 of the recently enacted Real
d Development) Act, 2016 (for short "the Real Estate Act").
ct reads os follows:-

jurisdiction - No civil court shall have jurisdiction to
suit or proceeding in respect of any matter which the
the odjudicating officer or the Appellate Tribunal is

ty or under this Act to determine and no injunction shall
ty an! court or other authoriLy in respect of any action

taken in pursuance ofany power conferred by or under

seen that the said provision expressly ousts the jurisdiction of
rt in respect of any matter which the Real Estqte Regulatory
stoblished under Sub-section (1) of Section 20 or the
}fficer, appointed under Sub-section (1) of Section 71 or the

Appellant Tribunal established under Section 43 of the Real
empowered to determine. Hence, in view of the binding dictum
n'ble Supreme Court in A. Ayyaswamy (supra), the
utes, which the Authorities under the Real Estate Act are
to decide, ore non-arbitrable, notwithstanding qn Arbitration

the parties to such metters, which, to a large extent, are
disputes falling for resolution under the Consumer Act....

ntly, we unhesitatingly reject the arguments on behalf of the
hold that on Arbitration Clause in the afore-stated kind of

tween the Complainants and the Builder cannot circumscribe
on of a Consumer Foro, notwithstanding the amendments made
tf the Arbitration Act."
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the issue of maintainability of a complaint before a

rommission in the fact of an existing arbitration clause in

agreement, the Hon'ble Supreme Court in case titled as

nd Ltd. V. Aftab Singh in revision petition no. 2629-

appeal no.235L2-23513 of Z0L7 decided on

pheld the aforesaid judgement of NCDRC and as provided

e Constitution of India, the law declared by the Supreme

nding on all courts within the territory of India and

thority is bound by the aforesaid view. The relevant para

assed by the Supreme Court is reproduced below:

'ourt in the series of judgments as noticed above considered the

o.,f Consumer Protection Act, 1986 os well as Arbitration Act,

id down that complaint under Consumer Protection Act being

remedy, despite there being an arbitration agreement the

s before Consumer Forum have to go on and no error
by Consumer Forum on rejecting the application, There is

not interjecting proceedings under Consumer Protection Act on

th an arbitration agreement by Act, 1996. The remedy under

Protection Act is a remedy provided to a consumer when there

in any goods or services. The complaint means any allegation in
e by a complainant has also been explained in Section 2(c) of

e remedy under the Consumer Protection Act is confined to
by consumer as defined under the Act for defect or deficiencies

a service provider, the cheap and a quick remedy has been

o the consumer which is the object and purpose of the Act as

ove."

of the above judgements and considering the provisions

ority is of the view that complainants are well within right

emedy available in a beneficial Act such as the Consume r

instead of going in for an arbitration.
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Flence, we have no hesitation in holding that this authority has the requisite

jurisdiction to entertain the complaint and that the dispute does not require

to be referred to arrbitration necessarily. In the light of the above-mentionecl

reasons, the authority is of the view that the objection of the respondent

stands rejected.

G. Entitlement of the complainants for refund:

G.I Direct the respondents to refund a sum of Rs. zg,zl,4z4/- along
with prescribied rate of interest from the day of giving respective
amount till its realisation.

ll6' fhe complainants submitted that they booked a flat in the project named as
"The corridors Phase z" by submitting an application form dated
22'03.2013. On 07.08.2013 an allotment letter was issued for the given unit.
Subsequently, the unit of the complainant was cancelled vide letter dated
17.1,1,.2014. However, the respondent vide letter dated tS.O4.zO15 offerecl
to restore the unit of the complainant which was accepted by them.
I'hereafter, on 11,.02.20L7, the complainant sent a legal notice to the
respondent asking fcrr refund of the entire amount due to delay in handing
possession. It is also pertinent to note that no BBA has been executed

between the parties.

ll7' l'he due date of posselssion has been calculated from application form fas no

BBA has been executerd between the parties) wherein clause 43 specifies that
the possession of the said residence unit shall be offered to the allottee
within a period of 42 months from the date of approval of building
plans and,/or fulfilment of the preconditions imposed thereunder
(Commitment Period). The apartment buyer's agreement is a pivotal legal

Page 18 of27
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document which should ensure that the rights and liabilities of both

builders/promoters and buyers/allottee are protected candidly. 'fhe

apartment buyer's agreement lays down the terms that govern the sale of
different kinds of properties like residentials, commercials etc. between the

buyer and builder, It is in the interest of both the parties to have a well-
drafted apartment buyer's agreement which would thereby protect the

rights of both the builder and buyer in the unfortunate event of a dispute

that may arise. It should be drafted in the simple and unambiguous language

which may be understood by a common man with an ordinary educational

background. It should contain a provision with regard to stipulated time of
delivery of possession of the apartment, plot or building, as the case may bg

and the right of the buyer/allottee in case of delay in possession of the unit.

In pre-RERA period it was a general practice among the

promoters/developers to invariably draft the terms of the apartment

buyer's agreement in a manner that benefited only thr:

promoters/developers. It had arbitrary, unilateral, and unclear clauses thart

either blatantly favoured the promoters/developers or gave them the:

benefit of doubt because of the total absence of clarity over the matter,

-lB' The authority has gone through the possession clause of the agreentent. A1-

the outset, it is relevant to comment on the pre-set possession clause of ther

agreement wherein the possession has been subjected to all kinds of terms

and conditions of this agreement and the complainant not being in defaul1

under any provisions of this agreements and in compliance with all

provisions, formalities and documentation as prescribed by the promoter"

The drafting of this clause and incorporation of such conditions are not only

vague and uncertain but so heavily loaded in favour of the promoter and

against the allottee that even a single default by the allottee in fulfilling

Page 19 of27
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reasonable bala
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and preordain

discriminatorY a

the complainants

23.07.201,3. It wi

have certainlY st

the clause 13.3 o
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mentations etc. as prescribed by the promoter may

n clause irrelevant for the purpose of allottee and the

for handing over possession loses its meaning. 'fhe

ch clause in the apartment buyer's agreement by the

ade the liability towards timely delivery of subject unit

allottee of his right accruing after delay in possession.

ent not as to how the builder has misused his dominant

such mischievous clause in the agreement and the

no option but to sign on the dotted lines'

moters have proposed to handover the possession of the

ithin a period of 42 months from the date of approval of

/or fulfilment of the preconditions imposed thereunder

e period for unforeseen cielays beyond the reasonable

ny i.e., the respondents/promoters'

nt case, it was submitted by the respondent promoters

f possession should be calculated from the date of firer

Lrich was obtained on27.11.201,4, as it is the last of ther

s which forms a part of the preconditions. The authoritl'

se observed that, the respondents have not kept tht:

cer between his own rights and the rights of the

ttees. The respondents have acted in a pre-determined

manner. The respondents have acted in a highly

d arbitrary manner. The unit in question was booked by

on22.03.201,3. The date of approval of building plan was

I lead to a logical conclusion that the respondents would

rted the construction of the project' On a bare reading of

the agreement reproduced above, it becomes clear that the
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firefighting scheme (as it the last of the

part of the pre conditions) i.e', 27 '1'

considered/obsen'ed bY the Hon'ble Sup

of sanction of building plans ought to be taken as the date for

rmining the due date of possession of the unit in question to the

plainant.

, the authority is diverging from its earlier view i'e', earlier the authoriW

calculating/assessing the due date of possession from date approval of

tory approval which forms a

4 and the same was also

Court in Civil APPeal no, 5785

statu

t.201.

reme
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present case is linked to the "fulfilment of the

is so vague and ambiguous in itself. Nowhere in the

n defined that fulfilment of which conditions forms a

itions, to which the due date of possession is subjected

ion clause. If the said possession clause is read in

riod of handing over possession is only a tentative

ion of the construction of the flat In question and tl-re

ing to extend this time period indefinitely on one

other. Moreover, the said clause is an inclusive clausc

ent of the preconditions" has been mentioned for the

he subject apartment. It seems to be just a way to evade

s the timely delivery of the subject apartment. According

rinciples of law and the principles of natural justice when

iltegality or irregularity comes to the notice of the

judicator can take cognizance of the same and adjudicate

ion of such vague and ambiguous types of clauses in the

are totally arbitrary, one sided and totally against the:

es must be ignored and discarded in their totality. In ther

mentioned reasons, the authority is of the view that the:
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of 2019 titled as 7 O Grace Realtech Pvt, Ltd, v/s Abhishek Khqnna and

Ors.'by observing {s under:

"With the respect tO the some proiect, an apartment buyer filed a comploint under

section 3L of the Reall Estate (Regulation & Development) Act' 20L6 (RERA Act) read with

Qna Real Estate (Regutation & Development) rules' 20L7 before the

Haryana Real Estaw Regulatory Authority, Gurugram (RERA)' ln this case' the authority

vide order dated L2.03.z019 hetd that since the environment crearance for the proiect

contained a pre-condition for obtoining fire safety plan duly approved by the fire

department before the starting construction, the due date of possession would be

required to be computed from the date of fire approval granted on 27'L1'2014' which

would come to 27.11.201B. Since the developer hod failed to fulfil the obligation under

section 11ft)(a) of th,is Act, the developerwas liable under proviso to section 18 to pay

interest at the prescribed rate of 10.75% per annum on the amount deposited by the

complainant, upto thet dote when the possession was offered' However' keeping in view'

the status of the proiect, and the interest of other ollottees, the authority was of the view'

that refund connot be allowed at this stqge. The developer was directed to handover the

possession of the apctrtment by 30,06.2020 as per the registration certificate for the

project."

42. On 23.07.2013, the building plans of the project were sanctioned by thr:

Directorate of Tourn and country Planning Flaryana' clause 3 of the

sanctioned plan stipulated that an NOC/ clearance from the fire authority

shall be submitted within 90 days from the of issuance of the sanctioned

building plans. AIso, under section 15t21 and [3) of the Haryana Fire Service

Act, 2009, it is the cluty of the authority to grant a provisional N0C within a

period of 60 day:; from the date submission of the application' The

delay/failure of the authority to grant a provisional NOC cannot be

attributed to the developers. But here the sanction building plans stipulate:d

thattheNoCforfiresafety(provisional)WaSrequiredtobeobtainedwithin

aperiodofg0daylsfromthedateofapprovalofthebuildingplans,whir:lr
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13. It is pertinent to mention here that the developers

isional fire approval on 24.10.20t3 (as contented by the

rhe marter of civil Appeal no, 5785 of 2019 titled as

Pvt, Ltd. v/s Abhishek Khanna and Ors') i'e', after the

tory 90 days period got over.'fhe application filed was

I and did not provide the requisite. The approval of the

ook more than 18 months from the date of the building

m23.07.2013 to 27.11.201.4. The builders failed to give

r the inordinate delay in obtaining the fire NOC of the

ainrs bearing nos. cR/4325 /201 CR/3 020 12020,

R/5003/2020,CR|2549/2O2OandCR/1091'/2021'

k. down the ambiguous possession clause of the buyer

lated the due date of handing over possession from the

building plan.

grlne through the possession clause of the agreement in

, on a bare reading of the said clause of the agreement

it becomes clear that the possession in the present case

lfilment of the preconditions which is so vague ancl

lf. Nowhere in the agreement it has been defined tht:

conditions forms a part of the pre-conditions, to which

sr:ssion is subjected to in the said possession clause' If the

ause is read in entirety, the time period of handing over

a tentative period for completion of the construction of t

nd the promoters are aiming to extend this time peri

e eventuality or the other. Moreover, the said clause is

wherein the "fulfilment of the preconditions" has be

timely delivery of the subject apartment. It seems to be
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just a way to evade the liability towards the timely delivery of the subject

apartment. According to the established principles of law and the principal

of natural justice when a certain glaring illegality or irregularity comes to t

notice of the adjudicator, the adjudicator can take cognizance of the same a

adjudicate upon it. T'he inclusion of such vague and ambiguous types of

clause in the agreement which are totally arbitrary, one sided and totally

against the interests of the allottees must be ignored and discarded in their

totality. In t light of the above-mentioned reasons, the authority is of the view

that the da of sanction of building plans ought to be taken as the date for

determining the due date of possession of the unit in question to the

complainant. According in the present matter the due date of possession is

calculated from the date approval of building plan i'e'' 23'07 '201'3 which

comes out to be 23.01.2017 '

+4.1t is also pertinent to mention that the legal notice was sent by ther

complainants to the respondent on 1 1..02.201'7 i'e', after the expiry of duer

date of possession. Therefore, the complainants are entitled to full refund as

per provisions of the Act of 201,6. Thus, keeping in view the fact that thr:

allottees/complainants wish to withdraw from the project and demanding

return of the amount received by the promoter in respect of the unit with

interest on failure of'the promoter to complete or inabiliry to give possessio,r

of the unit in accordance with the terms of agreement for sale or dul'y

completed by the date specified therein.'fhe matter is covered under section

1Bi1) of the Act of 2016.

45.The occupation certificate /part occupation certificate of the

buildings/towers where allotted unit of the complainant is situated :is

received after filing of application by them for return of the amount received

by the promoter on failure of promoter to complete or unable to give
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possession of the unit in accordance with the terms of the agreement for sale

or duly completed by the date specified therein. The complainant-allottees

have already wished to withdraw from the project and the allottee has

become entitled his right under section 19(4) to claim the refund of amount

paid along with interest at prescribed rate from the promoter as the

promoter fails to comply or unable to give possession of the unit in

accordance with the terms of agreement for sale. Accordingly, the promoter

is liable to return the amount received by him from the allottees in respect

of that unit with interest at the prescribed rate.

46. Further in the judgement of the Hon'ble Supreme Court of India in the cases

of Newtech Promoters and Developers Private Limited Vs State of U,P.

and Ors. (supra) reiterated in case of M/s Sana Realtors Private Limited

& other Vs Union of India & others SLP (Civil) No. 73005 of 2020 decided

on 12,05.2022 and, w'as observed that:

25.'the unqualified ,right of the allottee to seek refund referred Under Section

1B(1)(a) ond Section D@) of the Act is not dependent on any contingencies or

stipulations thereof. Il. appears that the legislature has consciously provided this

right of refund on dem,and as an unconditional absolute right to the ollottee, if the

promoter fails to give,Dossesslon of the apartment, plot or building within the time

stipulated under the tterms of the agreement regardless of unforeseen events or

stay orders of the Court/Tribunal, which is in either way not attributable to the

allottee/home buyer, the promoter is under an obligation to refund the amount on

demand with interest at the rate prescribed by the State Government including

compensation in the manner provided under the Act with the proviso that if the

allottee does notwish to withdraw from the project, he shall be entitled for interest

for the period of delay till handing over possession at the rate prescribed

+7. The promoter is nesponsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottee as per agreement for sale:

ffiHARER&
&* eunuGRAM
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[a). The promoter has failed to complete or unable to

e unit in accordance with the terms of agreement for

leted by the date specified therein. Accordingly, the

the allottees, as they wish to withdraw from the project,

to any other remedy available, to return the amount

respect of the unit with interest at such rate as may be

ejudice to any other remedy available to

tron for which they may file an application

the adjudicating officer under section

Act of 201,6.

the allottees

for adjudging

71, read with

y directs the promoter to return the amount received by

24/-withinterest at the rate of 10.00% [the State Bank of

inal cost of lending rate (MCLRJ applicable as on date

d under rule 15 of the Haryana Real Estate [Regulation

Rules, 2017 from the date of each payment till the actual

e amount within the timelines provided in rule L6 of the

7 ibid.

respondent to pay a compensation for mental

nd cost of litigation.

are claiming compensation in the above-mentioned relief'

ensation under sections 12, !4, LB and section 19 0f the

ants may file a separate complaint before Adjudicating

ion 3L read with section 710f the Act and rule 29 0f the
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51. Hence, the author

directions under s

cast upon the pro

under Section 34[

i)

payment till t

ii)

52. Complaint stands d

53. File be consigned t

V.,
(Viiay
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ty hereby passes this order and issues

ction 37 of the Act to ensure compliance

oters as per the functions entrusted to

of the Act of 2016,

t/promoter is directed to refund the amount i.e., Ils.

eived by it from the complainants along with interest at

0o/o p.a. as prescribed under rule 15 of the Haryana Real

ion and Development) Rules, 201,7 from the date of each

actual date of refund of the amount.

days is given to the respondent to comply with the

n in this order and failing which legal consequences

sposed of.

tJhe registry.

Goyal)

aI Estate Regulatory Authority, Gurugram

Dated: 3L.08,2022

the following

of obligations

the Authoriry

The responde

29,21,,424/- re

the rate of 10.

Estate (Regula

A period of 9
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Haryana R

W
(Dr. KK Khandelwal)
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