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The present' cornpLgint. ' has ' beeh , filed by the

complainant/allottee under section 31 of the Real Estate

[Regulation and DevelopmentJ Act, 20L6 (in short, the Act)

read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rule s, 20L7 (in short, the Rules) for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responlsibilities and functions under the provision of the Act or

Page I of 12

L.

Dr. K.K. Khandelwal



HAR RA

the rul

as per th

A. Uni

Complaint No. 924 of 2019

and regulations made there under or to the allottees

r ogr€€rn€nt for sale executed inter se.

and proiect related details

2. The pa culars of unit details, sale consideration, the amount

paid the complainant, date of proposed handing over the

on, delay period, if any, have been detailed in the

g tabular form:

26.1,2.201.8

(page no.37 of reply)
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Sr.

No.

Particulars Details

Name of the project Splender Epitome, Sector-62

I Unit no. 14.0, first floor

(page no.22 of reply)

2 Unit admeasuring 56,5 sq. ft.

(As per page no.22 of reply)

3 Provisional Allotment
Letter

19t.07.201,2

( prage no.22 of reply)

4 Date of execution of
agreement for sale

Not executed

5 Building Plan 1,5.07.2073

(page no. 43 A of reply)

6. Revised building plan

6 Possession clause (As per
allotment letter)

Xxiii

The Company shall
endeavor to complete the
construction of the Complex
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including the Said Space

within a period of three
years from the date of
approval of building plans
of the Complex subiect to
timely payment by the
Intending Allottee(s) of sale
price, and other and
charges due and payable
according to the Payment
PlaLn applicable to him or as
dermanded hv the Cnmnanvdernanded by the Company
anrl subiect to force
marieure. The Company on

obtaining certificate for
occupation/completion and

usel of the Complex from the

regulatory authorities shall

hand over the Said Space to

the Intending Allottee for

his/her/its occupation and

use subject the Intending
Allottee having complied with
all the terms and conditions of
thel Space Buyers' Agreement.

In the event of his/her failure
to take over or occupy and

use the Said Space

provisionally and/or finally
allotted within thirty (30)

days from the date of
intimation in writing by the

Company, then the Intending
Allottee shall be deemed to
have taken possession of the

Said Space (hereinafter

referred to as "Deemed
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Possession") and the same

shall lie at his/her risk and

cost and the Intending

Allottee shall be liable to pay

to the Company holding

charges for the entire period

of such delay. The holding

charges shall be distinct
charge in addition to

maintenance charges, and not

related to any other charges

as provided in this

Application and the Space

Buyers Agreement.

(Emphasis supplied).

15,07 .20t6

(carlculated from the date of

approval of building plan)

Due date of delivery of
possession

Rs.45,20,00[s 45,20,000/

.a.s"per page no. 22 of reply)

Basic sale consideration

R5. L9,72,679 l-
(alleged by the comPlainant )

Total amount paid'Total amount paid by the

complainant

26,.L2.201,8

(page no.37 of reply)

O ccupation certificate

Not offeredof possession

Lt-06.20L9, 04.08.2020,
3L.O7.ZOZL and final
reminder letter OL.O9.ZOZL

Reminders Letters

27.07.202?.ination Letter
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3.

Complaint No. 924 of 2019

Facts of the complaint
That the complainant purchased a shop / office / unit no. 140

admeasuring of 565 sq. ft. area at the rate of Rs. 8000 /- per

sq. ft. amounting total consideration of Rs. 45,ZO,OO0/- on the

assurance that construction would be complete and

possession would be handed over in time and paid booking

amount of Rs. 5,00,000/-on 24.08.201,L. The Instalments

amount of Rs. 1.9,72,679f - were paid as and when demanded

by the respondent. 
l

The space buyer agreement dated 19.07.201.2 was signed

between both the partiel''i.iij,;.t tls Splendor Landbase Ltd. and

the complainant on the terms and r:onditions as laid down by

the respondent, fu peX,;.. ,as-paie buyer agreement, the

possession sf the unit in Question was to be handed over

within period of 3 years from date of approval of building

plans of the complex. ' , ,

That meanwhile on Z:3.72.2013, the respondent raised

demand of EDC & I.DC Charges along with payments of

excavation work as per,ihe demalrd-,Ietter but still without

That as per the space buyer agreernent, the possession of theI

unit in question was to be handed lastly by Augu st 2014

however at that time, the construction of the project was far

from completion.

That till now, the respondent is still without any signs of

offer of possession even after the lapse of good 7L/z years i.e.

from 24.08.2011 to 01.03.2019. Hence, this complaint before

Haryana Real Estate Regulatory Authority seeking refund of

the paid up amount.

4.

5.

6.

7.

Page 5 of 12



HARIR&
ffiGURUGI?AM

B. Relief sought by the complainant:

The complainant has sought following relief[s):

. To direct the respondent to refund the amount of Rs.

19,72,679 /- alongwith prescribed rate of interest.

C. Reply by the respondent

B. That the present complaint filed by the complainant is liable

to be dismissed as the present proje,ct does not fall within the

purview of RERA and there is no privity of contract with the

respondent as the unit of the complainant already stands

cancelled on account of the non-payment of the overdue

payments.

9. That in the present case, the comptaint pertains to the alleged

delay in delivery of possession for lvhich the complainant has

filed the present complaint and is sereking the relief of interest

and compensation u/s 18 and 19 ol'the said Act. The present

complaint is ought to be filed before the Adjudicating Officer

under Rule-29 of the said Rules and not before this Hon'ble

Regulatory Authority under Rule-Z8 as this Hon'ble Regulatory

Authority has no jurisdiction wha[soever to entertain such

complaint and such complaint is lialtle to be dismissed on this

ground. The respondent had filed a separate application for

rejection of the present complaint on the ground of jurisdiction

and this reply is being filed without prejudice to the rights and

contentions of the respondent in the said application.

10. That without prejudice to the above it is also most

respectfully submitted that the complainant has not come to this

Hon'ble Regulatory Authority with clean hands and has

concealed the material facts and made various

Complaint No. 924 of 201.9
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misrepresentations in the present complaint to mislead this

Hon'ble Authority. It is submitted that no space buyer

agreement had ever been executed between the respondent and

him. However, the complainant in the present complaint has

falsely stated that space buyer agreement has been executed

between the parties and alleging delay in possession and

claiming interest and compensation under the space buyer

agreement which is non-existent and has never been executed.

Hence, the present complaint ii not maintainable and is liable to

be dismissed. U**,ii

11. That the respondent SEnt'Vafious reminder letter to the

complainant dated 11.06i2i019,.,, 04.08.2020, 3L.OZ.zoz1,,

01.09.20 27 and sent pre-cdniellation letter dated 1.4.12.2021 to

clear of outstanding dues, but the complainant never responded

to the respondent- However, in the meanwhile, the respondent

sent a letter on 27,:07'20i,22 terrninating the allotment of unit no.

140 and forfeiting the earnest money amounting to Rs.

4,94,375l- against the tot![-_qmount of Ri.79,72,679 andbalance

amount of Rs. .{41f,8,3Q+ ha!+ been ,remitted vide cheque no.
:

183068 dated 27.07.2022,draWn on I{DFC Bank.

12. Copies of all the relevant do hav'e been filed and placed on

the record. Their authenticity is not in dispute. Hence, the

complaint can be decided on the basis of these undisputed

documents and submission made by the parties.

E. |urisdiction of the authority

13. The respondent has raised an objection

jurisdiction of authority to entertain the present

The authority observes that it has territorial as well

regarding

complaint.

as subject
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iction to adjudicate the present complaint for the

en below.

rial iurisdiction
otification no. 1,/92/2017 -ITCP dated 14.1,2.201.7

Town and Country Planning Department, Haryana,

n of Haryana Real Estate Regulatory Authority,

shall be entire Gurugram district for all purposes. In

t case, the project in ques;tion is situated within the

rm district, Therefore, this authority

ete terri jurisdiction to deal with the present

shall be responsible to the allottees as per agreement for sale.

Section fift)(a)

e apartments, plots or building.s, as the case may be,

the allottees, or the common areas to the
of allottees or the cornpetent authority, as

case may be.

34-Functions of the Authority:

f) of the Act provides to ensure compliance of the
igations cast upon the promoters, the allottees

the real estate agents under this Act and the

rea of Guru

Ia)

les and regulations made thereunder.
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So, in view of the provisions of the Act cluoted above, the authority

has complete jurisdiction to decide the complaint regarding non-

conrpliance of obligations by the promoter leaving aside

con)pensation which is to be decided blr the adjudicating officer if
pursued by the complainant at a later stage.

E. Findings on the relief sought by the complainant.

E. I Direct the respondents to refund the amount of

Rs. 19,72,679/- along with prescribed rate of interest.

L6. The complainant was allotted a unit detailed above in the

project of respondent and till date a. total consideration of Rs.

1"g,72,679 /- was paid against basic consideration of

Rs.45,20,000/-, constituting 40o/o of total consideration. while

cliscussing early the comer, it has been held that the

complainant was in default in making timely payments leading

to cancellation of the allotted unit by the respondent as per the

term and conditions of allotment. Now, the issue for

consideration arises as to whethe:r the cancellation of the

allotted unit is valid and as per the provisions of the buyer's

agreement and secondly whether the complainant is entitled to

any amount after cancellation of allotment, or the respondent

promoter is entitled to retain the whole of the paid-up amount.

L7. It is observed that the respondent has raised various demand

letters to the complainant to clear ttre outstanding dues, but it

never responded to those communication leading to

cancellation of the allotted unit vide letter dated 27.o7.ZTZZ,

Page 9 of \2
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forfeiting the earnest money of Rs. 494375/- against the paid-

up amount of Rs. 19,72,679 /- and returning balance amount of

Rs. 7478304/- vide check bearing no. 183068 dated

27.07.2022 drawn on HDFC Bank.

18. In the judgement of the Hon'ble Supreme Court of India in the

cases of Newtech Promoters and Developers Private Limited Vs

State of U.P. and Ors. (2021-202'2(1)RCR(Civil),357) reiterated

in case of M/s Sana neaffiffilorr. Limited & other Vs Union

of India & others SLP t;i' ff*o. ,3005 of 2o2o decided on

" inirlr: 
'rl" ' 

''i '

L2.05.2022. it was p,b$erv9.ftt,:t*.*
{"1'rrqjr

25. The unquotffi&fgil ,i!t;*e allot"tee to seek refund referred

Ilnder Sectiont| ,;,, 18(1)(a) an'd'Sectton 19(4) af the Act is not

dependent on ony contingencies or stipulations thereof. It
appears that the legislature has consciously provided this right
of refund on demand as on unconditional absolute right to the

allottee, if the p..l,,1,mr9@r faili, n , 
giu,!? possession of the

apartment, plot'oi hail'ding. within the time stipulated under

the terms of the agreernent ,rCA,illun of unforeseen events or

stay orders of the Court/Tfibui'al, which is in either way not

attr i b u ta b I e ta th e o I I o W e / ho till.e k;ule r,,ii$h e. p r o mo t e r i s u n d e r
an obligation to refund the amounkon ddma,nd with interest at
the rate preicri$ed:' by the"""Sra&' Government including

compensation in the manner provided under the Act with the

proviso that if,the'allottee doei not wish to withdraw from the

project, he shall be entitled for interest for the period of delay

till handing over possession at the rate prescribed

L9. The promoter is responsible for all obligations,

responsibilities, and functions under the provisions of the Act

of 20!6, or the rules and regulations made thereunder or to the

allottee as per agreement for sale under section 11( )(a). The

promoter has failed to complete or unable to give possession of

Complaint No.924 of 201,9
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the unit in accordance with the terms of agreement for sale or

duly completed by the date specified therein. Accordingly, the

promoter is liable to the allottee, as he wishes to withdraw

from the project, without prejudice to any other remedy

available, to return the amount received by him in respect of

the unit with interest at such rate as may be prescribed.

20. The authority is of the view that the cancellation

order/terrnination letter is held to be invalid as during
'.'li i;#$;"i' :-;,r' : ii:r'.

pendency of matte. nuffi[ii[,, authoriry, the allottee has

sought refund on account of],failure of promoter to offer

possession on the,due datp,as per BBA and which is statutory

right conferred on him under section 1B(U of the act,Zol6 to

seek refund. Even to deal with such type of situation, regulation

11 of 201,8 was framed by the Haryana Real Estate Regulatory

Authority, Gurugram. so, the respondent builder has to return

the amount received by him i.e., Rs. 1,9,72,679/- along with

interest @9.8o/o (MCLR+2 o/o) from the date of each payment till

the actual date of refund of the amount. The amount received

by the complainant by way of refund if any during the

pendency of the complaint would bre set off against the total

amount due against the respondent.

F. Directions of the Authority:

2L. Hence, the Authority hereby passeis this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations cast uporr the promoter as per the
Page 1l of 12
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functions entrusted to the Authority under Section 34(0 of the

Act of 20t6:

i) rhe relnondent /promoter is directed to refund the amount

paid bN complainant i.e., Rs. L9,72,679/- alongwith interest

@9.8% (MCLR+2%) from the dare of each payment till the

actual date of refund of the amount.

ii) The arfrount received by the complainant from the

tresporloent by way of,,.!di,i d', ary, during the pendency of''- 
ftfl1fl'{1ii1\i;:;

compl{int would b. S$,tf#ftffiainst the total recoverable

Complaint No. 924 of 2019

iii)

amount.

I.t -

the directions given in this order and failing which legal

22.

23.

consequences would follow.

Complaint stands disposed of.

File be consigned to the Registry.

(viiay
W

(Dr. K.K. Khandelwal)
ChairmanMember

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 08.08.2022
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