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E HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Mausam Aga

R/O: A-101,
Ghaziabad, U

'wal

Doctor Park, sector 5, Vasundhara,
:tar Pradesh- 20 LQLl Complainant

Versus

1. M/s Imper

Regd. office:
Estate, New l

2. Prime IT S

Regd. Officc
(Near Malviy

a Wishfield Pvt. Ltd.

A-25, Mohan Cooperative Industrial
telhi-11,0044

rlutions Pvt. Ltd.

: B-33, First Floor, Shivalik Colony
r Nagar), New Delhi-11,001,7 Respondents

CORAM:

Dr. KK Khandelv al Chairman

Shri Ashok Sang' van Member

Shri Sanjeev Kur ar Arora Member

APPEARANCE:

Sh. Brijesh Kumi r [Advocate) Complainant

Sh. Himanshu Si gh (Advocate) Respondent

'he present coml

ection 31 of the

hort, the Act) rer

ORDER

aint has been filed by the complainants/allottees unde

leal Estate [Regulation and Development) Act,2016 (i

lwith rule 29 of the Haryana Real Estate (Regulation an
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Date of filine complaint: t5.03.2021
First date of hearins: 28.05.202L
Date of decision t4.09.2022
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)evelopment) Rul

1[4)[a) of the Act

)e responsible for

lrovision of the Ac

rllottee as Per the

Unit and Proiect

Ihe particulars of

paid by the comPli

delay period, if an

s, 20t7 (in sho

wherein it is inte

all obligations, r

t or the rules and

rgreement for sal

:elated details

the project, the c

rinants, date of Pr

l, have been deta

I ComPlaint No' 929 of 2021' 
I

rrt, the Rules) for violation of section

r alia prescribed that the promoter shall

esponsibilities and functions under the

I regulations made there under or to the

le executed inter se.

Letails of sale consideration, the amounl:

oposed handing over the possession ancl

iled in the following tabular form:

Details

"EIVedor", Sector 37 C, Gurugram

Commercial Project

2 acres

47 of 2Ot2 dated lZ.O5'2012 valid uptc)

11.05.2016

Prime IT Solutions

S. N. Particulars

1. Name and
project

location of the

') Nature of th project

3. Project area

4. DTCP licens no.

5. Name of lic nsee

6. RERA I

registered
egistered/ not Not registered

7. Date of Allc ment Letter 11.09.2013

[Page 27 of complaint at annexure P4)

B. Unit no. E.1,37,1st Floor, Tower E-vita

[Page 52 of comPlaint)

9. Unit area ddmeasuring [suPer
area) 

|

252 sq. Ft.

(Page 52 of comPlaint)

1"0. I out. of I aPartment buYer

| ,gt.u*.ntlII
23.12.2013

[Page 46 of comPlaint)

Page? ofZ4
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1.1., Possession clr use 11 (a) Schedule for possession of the said
unit

The company based on its present plans and
estimates and subject to all exceptions
endeavors to complete construction of the
said building/said unitwithin a period of sixty
(60) months from the date of this
agreement unless there shall be delay or
failure due to department delay or due to any
circumstances beyond the power and control
of company or force majeure conditions
including but not limited to reasons
mentioned in clause 11(b) and 11[c) or due to
failure of the allottee[s) to pay in time the total
price and other charges and dues/payments
mentioned in this Agreement or any failure on
the part of the Allottee(s) to abide by all or any
of the terms and conditions of this Agreement.

t2. Due date of p rssession 23.12.2018

(Calculated as 60 months from date of
execution of B BA i.e., 23.12.20 1,3)

13. Total sale cor sideration Rs.24,99,056/-

(As per BBA on page 52 of complaint)

74. Amount f
complainants

rid by the Rs. 20,59,341/-

(As per annexure P7 on page 102 of
complaint)

Rs.2L,6t,370/-

(As per receipts annexed by complainant)

15. Occupation c rrtificate Not obtained

16. Offer of poss, SSION Not obtained

B. Facts of the c

That complainan

,,ELVEDOR" bCiNg

)mplaint:

: booked

developed

a

by

commercial retail shop

the Imperia Wishfield Pvt.

in the projec

Ltd. /responden

Page 3 of 2 zl
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at Sector 37C, Gur

shop is of super a

sq. ft and handed

cheque no.2391,

That respondent

admeasuring252

complainant.

That complainant

5567 65 drawn on

was acknowled

That respondent

Commercial Unit

sale consideratio

development ch

date and (prefere

7. That the Complai

Cheque N(i)

2,02,804 /- ide Receipt No.

Page 4 of24

Complaint No. 929 of 2021

gram, Haryana on 29,08.2012.The said commercial retail

of 252 sq. ft. at the basic selling rate of Rs.7,760 /- per

r the advance payment of sum of Rs. 1,95,552/- vide

drawn on HDFC Bank.

issued welcome letter for commercial retail shop

. ft. in the project Elevedor, Sector - 37C, Gurgaon to the

nded over a payment of Rs. 3,08,434/- vide cheque No.

DFC bank to the respondent on 16.1.L.201.2 andthe same,

by the respondent.

nt an allotment letter dated 11.09.2013 allotting a

o.E-137 admeasuring2S2 sq. Ft. in the project at a total.

of Rs. 24,99,056/-which is inclusive of external

/ infrastructure development charges payable as on

tial location charges, if applicable).

nt again made the following payment on various dates:-

7 47 652 drawn on HDFC Bank dated 30.10.2013 for Rs.

1,257.
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(ii) Cheque No

2,1,1,,826/-

(iii) Cheque No

1.,79,567 /-

(iv) Online pay

1.71.2.

(v) Online pa

1853.

(vi) Online pay

2022.

(vii) Online pay

2204.

(viii) Online pa

2327.

(ix) Online pay

2456.

That respondent

signature in the

the date of bookin

B.

favouring the

Page 5 of 2,*

Complaint No. 929 of 2021

000001 drawn on HDFC Bank dated 11.06.2014 for Rs,

ide Receipt No. 1474.

000009 drawn on HDFC Bank dated 12.08.2014 for ll,s,

ide Receipt No. 1595.

nt dated 1,3.1,1.2014 for Rs. l-,61,126/- vide Receipt No,

ent dated 02.03.2015 for Rs. 1,28,8 67 /- vide Receipt No,

ent dated 08.08.2015 for Rs. 1,01,8831- vide Receipt No.

nt dated 05.01.201.6forRs.2,84,223/- vide Receipt No.

ent dated 01.03.2016 for Rs, 2,85,059 /- vide ll,eceipt No.

ent dated 01.07.2016 for Rs. 1,02,176/- vide Receipt No.

sent a retail buyer agreement to the complainant for

nth of December 201,3, after more than 16 months from

The retail buyer agreement had many one-sided clausers

pondent. complainant objected to the respondent ol'l
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various clause an

make any chang

complainant had a

the total sale con

buyer agreemen

23.12.2013.

That clause 11

respondent shall

within a period of

timeline for deli

agreement expi

10. That respondent h

9.

One Thousand Th

said commercial r

11.'l'hat it is also pe

obtained the lice

complainant with

property. So, in a

the project in next uple of years.

Page 6 of24

Complaint No. 929 of 202L

requested to amend the same but respondent did not

in the pre-printed retail buyer agreement. Since,

ready paid a huge amount of Rs. 7 ,06,790 (almost 3Oo/o ot

deration), he had no other option but to sign the retail

Hence, Retail Buyer Agreement was executed on

J of the retail buyer agreement provides that

mplete the construction of said building / said

sixty (60J months from the date of this agreement.

the

unit

The

of possession as per clause 11 (a) of the retail buyer

on 22.12.2018.

s already collected Rs 21,61,370 (Twenty One Lac Sixty

Hundred Seventy onlyJ from the complainant for the

ail unit.

inent to mention herein that the respondent has not

e in its name and collecting the money from the

t having a registered license for development of the said

ce of which, the respondent is not in position to deliver
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12. That the respond

RERA Authority

01.05.2017. As pe

to register this o

months, but this p

only a half-filled a

201,9, This is a cl

and Development

penalty under

13. That the respond

with his hard-ea

wrongful Ioss to t

14. In view of your a

Respondent's Pro

plea before this

said amount wit

invested money

complainants wo

Lac Sixty One Th

the complainan

PageT of24

Complaint No.929 of 2021

t did not bother to register the project with Haryana

pon implementation of RERA Act in Haryana on

RERA laws, this was the duty of promoter / respondent

-going project with Haryana RERA Authority within 3

ject has not yet been registered. Respondent has made

plication for registration of project only on 25th f anuary

r contravention of section 3 of the Real Estate Regulation

ct,2016 ("RERA Act") and the respondent is liable to ar

on 59 of the RERA Act.

nt in a pre-planned manner defrauded the complainant

ed huge amount and wrongfully gain himself and causecl

e complainants.

resaid conduct, the complainants have lost his faith itt

t and would like to withdraw from the project. Thus, our

on'ble Authority is that the complainant has earned the

due hard work and from his sweat and blood, thus the

is very much important to the complainants. If the

ld have invested this amount of 21,61,370 (Twenry one

usand Three Hundred Seventy only) somewhere else then

could have got many benefits/increments/returns on tLre
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invested money.

justice and relief.

C. Relief sought by

15. The complainant

[i) Direct the

paid to the

Thousand

240/o inte

the judgme

[iiJ That Respo

complainant

[iii) That the st

registratio

license fro

D. Reply by resPo

The respondent

16. That the present

respondent com

the respondent

RETAIL" situat

project').

Complaint No. 929 of 2021

us, humbly request to this court to kindly provide us fair

e complainant:

as sought following relief[s):

spondent to refund the entire money of the complainant

pondent i.e. Rs. 21,61,,370 (Twenty One Lac Sixty One

ree Hundred Seventy only) along with the interest @)

per annum from the date of each payment till the date of

t of this authority.

ent be directed to pay a sum of Rs. 50,000/- to the

wards cost of litigation.

ct action be initiated against the respondent for non-

of the project with the Authority and not obtaining proper

Director General, Town and Country Planning.

ent:

way of written reply made following submissions:

complaint has been filed by the complainant against the

any in respect of the tower- "EVITA" being developed bry

ompany in its commercial project titled as "ELVEDOR

at sector-37C, GURGAON, HARYANA [hereinafter 'sajid

Page B of24
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17. That unit no. E-13

tower'J situated in

the complainant '

amount of Rs, 26,

dated 23.12.2013

conditions mutuall

company.

18. That the rights of

agreement execu

mention here tha

project with "Prim

also a licensee co

company till Nove

19. The said project ir

land situated at Se

studio apartments

venture agreemenr

Imperia Structure

Project and for cr

Wishfield Pvt. Ltd

executed between

M/s Imperia Wish

collaboration ag

legally entitled to

its own costs, ex

without any obstr

collaboration ag

Page 9 of24

complaint No. 929 of 202L

(hereinafter'said unit) in tower- Evita [hereinafter'said

the said commercial Project, which had been allotted to

y the respondent company for a total consideration

9,293f -, vide allotment letter/ retail buyer agreement

(hereinafter 'Allotment Letter') on the terms and

agreed by the allottee/complainant and the respondent

e present parties are governed by the allotment letter/

between the parties on 23.12.2013 It is pertinent to

the project in question i.e. Elvedor is a joint venture

IT Solutions Pvt. Ltd." [Prime IT) and this Prime IT was

ny and holding a50o/o equity in answering respondent

ber 2015.

a commercial project being developed on two acres of

or37-C, Gurugram, Haryana and comprises of retail and

The foundation of the said project vest upon the joint

executed between M/s Prime IT Solutions Pvt. Ltd. and

Pvt. Ltd. lying down the transaction structure for this

tion of SPV company, named and styled as "lmperia

". Later, collaboration agreement dated 06.1,2.20L2 as

/s Prime IT Solutions Private Limited (on one part) and

ield Pvt. Ltd. [on the second part). In terms of the said

ment, the second party i.e., Imperia Wishfield Pvt. Ltd is

ndertake construction and development of the project at

es and resources in the manner it deems fit and proper

ction and interference from any other party. The referred

ment has been signed by representative of M/s Prime IT
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Solutions Private ,.|,*,r.a and Imperia Wishfield Pvt. Ltd. Suffice to mention

here that on tt . .ftuuant date i.e., 06.1,2.2012on which the collaboration
I

agreement was siSfed there are common directors in both these companies

i.e., in M/s Prime ITlSolutions Private Limited and M/s Imperia Wishfield pvt.

Ltd I

20. 'l'hat a clear ..f"..f .. of the said collaboration agreement has been given in

the said allotmenl letter/ retail buyer agreement executed between the

complainant and 
fhe 

resnondent. In the said agreement it is distinctly

mentioned that 
f'Prime 

IT Solutions Private Limited", a company

incorporated unde[ the provisions of Companies Act, having its registered

office at B-33, Firs! Floor, Shivalik Colony (Near Malviya Nagar), New Delhi-

Complaint No. 929 of 2021,

110017, has been granted licence No.47/201,2 by the Director General,

Town and Country Planning, Haryana in respect of project land and the

respondent company is undertaking implementation of project based on the

basis of said collaboration agreement.

21.'l'hat in the above collaboration agreement, M/s Prime IT Solutions Private

Limited represented and confirmed to the Imperia Wishfield Pvt. Ltd. that it

has already obtained Letter of Intent ("LOI") from the Department of Town

and country Planning, Government of Haryana on 24.05.201J and

subsequent license from the Department of Town and Country Planning,

Government of Haryana as necessary for setting up a commercial project on

the land admeasuring 2.00 acres in the revenue estate of Village Gadoli

Khurd, Sector 37 C, Gurugram on 12.05.201.2 along with the Zoning Plan.

(License No. 47 of 2012, dated 12.05.2012). The building plans of the said

project being developed under above mentioned license no.47 of 2012 was

approved on 25.06.201-3. It is very pertinent to mention here that even

before the execution date of above referred collaboration agreement

Page 10 of24
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between M/s Primf ,r ro,utions Private Limited and Imperia Wishfield Pvt.

Ltd., both these .o,fprnius had under the same management and directors.

22. Further it is ulro ..!.rant to mention here that in terms of compromise dated

12.01.2016 on *frlr. basis a decree sheet prepared on 21.0 1..201,6in a suit

titled M/s Prime tflSotutions Pvt. Ltd. Vs Devi Ram & Imperia Wishfielcl Pvt.

Ltd. As per this .orf",O.ornise, both M/s Imperia Wishfield Pvt. Ltd. and M/s

Prime IT Solutions fvt. Ltd. apart from other points, agrees to take collective

decision for the i*f,t.rn.ntation of the project and all expenses related to the

project shall Ue ;ofntfy incurred by both the parties from the dedicated

project account which will be in the name of "M/s Imperia Wishfield Limited

Elvedor Account."

23.'l'hat the said Projfct suffered a setback on account of non-cooperation by

aforesaid ry nartne]r Le. Prime IT Solutions Private Limited as major part of

the collections ...{iuud from the allottees of this project have been taken

away by said fV parftner.

24.Thatfor the p.op..lrajudication of the present complaint, it is necessary that

M/s Prime If Sol{tions Pvt. Ltd, be arrayed as a necessary party. Any

coercive order prr!.a without hearing the said necessary party is clearly
I

cause grave Rrejudlce to the Answering Respondent's rights and same is also

in contrary to admitted understanding between the parties as contained in

the decree dated Zl.OnOrc.

25. That complainant klasn't approached the Hon'ble Authority with clean hands

and bonafide inten[,on, and is guilry of suppressio veri and suggestio falsi.

The Complainant ip well aware of the force majeure obstacles and other

hindrances, which [.. U.yond the control of respondent, and which are the

actual cause of .*[.rrion of time for handing over the possession. It is
submitted that ,, 

lnu, 
records of the company, out of total consideration

Pagellof24

Complaint No. 929 of 202L
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amount of Rs. 2

consideration amo

payable by the co

Therefore, the pre

alone.

26. ltwas submitted

Complainant as un

"L1. (a) SCHEDUL

on its present

endeavors to co

period of sixty (6

be delay or failu
beyond the po

including but no

due to failures o.

charges and due

the part of the A

of this Agreemen

making of paym

to the Company

the project shall

on the part of th

27.lnview of the abov

the construction o

the respondent co

said tower/projec

towers, which is g

Page 12 of 24

Complaint No. 929 of 2021.

,09,293f-, the complainant has paid the principal

nt of 21.,6L,51,7 /- and thus amount Rs. 4,47,776l- is still

plainant against the said principal consideration amount.

nt complaint deserves to be dismissed on this ground

at in clause 11.(a), it is mentioned and duly agreed by the

FOR POSSETS/ON OF THE SAID UNIT:The Company based

lans and estimates and subject to all just exceptions

plete construction of the Soid building/Said Ilnit within a

t) monthsfrom the date of this agreement unless there shall

due to department delay or due to any circumstances

r and control of the Company or force majure conditions

limited to reasons mentioned in clause 11(b) and L1(c) or

the Allottee(s) to pay in time the Total Price and other

/payments mentioned in this Agreement or any failure on

ottee(s) to abide by all or qny of the terms and conditions

In case there is any delay on the part of the Allottee(s) in

nts to the Company than notwithstanding rights available

lsewhere in this contract, the period for implementation of

Iso be extended by a span of time equivalent to each delay

Allottee(s) Company".

said, the respondent company had intended to complete

the allotted unit on time. It is pertinent to mention that

pany had successfully completed the civil work of the

and the finishing work, MEP work is remaining of these

ng on and the respondent company is willing to complete
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I
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I

the same within ntxt six to twelve months of period, however the delay in

handing over ,nl project has occurred due to certain force majure

circumstance, intef alia includes the covid-19.. That the possession of the

unit will be tenta[ivelV delivered to its respective allottee[s) in second

quarter of 2022 wilth respective OC on the said project.

B. That, it is relevant 
to 

mention herein that several allottees have withheld the

remaining paymetts, which is further severally affecting the financial health

of the respondent 
fomRany 

and further due to the force majeure conditions

and circumstancts/reasons, which were beyond the control of the

respondent comR]ny as mentioned herein below, the construction works

got delayed at the said project. Both the parties i.e. the complainant as well

as the respondent company had contemplated at the very initial stage whiler

signing the allotm$nt letter/agreement that some delay might have occurred

in future and that 
fs 

wfrV under the force majeure clause as mentioned in ther

allotment letter, i{ is dull agreed by the complainant that the respondent

company shall not be liable to perform any or all of its obligations during the:

subsistence of arfry force majeure circumstances and the time periocl

required for performance of its obligations shall inevitably stand extended.

It is unequivocallir agreed between the complainant and the respondent

company that the respondent company is entitled to extension of time for

delivery of the sai[ unit on account of force majeure circumstances beyond

the control of th! resnondent company. And inter-alia, some of them arr:

mentioned herein below:

(i) That, the Rlsnondent Company started construction over the sairJ

project tan! after obtaining all necessary sanctions/approvals/

clearances frpm different state/central agencies/authorities and after

getting building plan approved from the authority IALL IN THE NAM]E

Page 13 of24
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OF PRIME ,rh and named the project as "ELVEDOR RETAIL." The

Respondent f ornprny had received applications for booking of

ApartmenB iil the Said Project by various customers and on their
I

requests, the 
lResnondent 

Company allotted the under construction

apartments/ {nits to them.

(ii) That, owing ,[ ,npr.cedented air pollution levels in Delhi NCR, the

Hon'ble SuprQme Court ordered a ban on construction activities in the

region from lou.rnU. r 4,20!9, ,onwards, which was a blow to realty
I

developers inl the city. The Air Quality Index (AQI) at the time was

running abovf 900, which is considered severely unsafe for the city

dwellers. notf owing the Central Pollution Control Board (CPCB)

declaring rn. {q, levels as not severe, the SC lifted the ban conditionally

on Decemn.. [, IL1gallowing construction activities to be carried out

between O amland 6 pm,and the complete ban was lifted by the Hon'ble
I

Supreme Cou{t on 14th February,2020.

(iii) That, when tn[ .o-plete ban was lifted on 14th February ,z[z|by the

Hon'ble Srp.[-. Court, the Government of India imposed National

Lockdown onl 24th of March ,2020 due to pandemic COVID-19, ancl

conditionatty [ntocked it in 3rd May, 2O2O,However, this has left the
I

great impact 0n the Procurement of material and Labour. The 40-day

lockdown in Jff..t since March 24, whichwas further extended up to

May 3 ,ra ,,lnrequently to May !7, ledto a reverse migration with

workers leavifg cities to return back to their villages. It is estimated that

around O faf<f{r workers walked to their villages, and around L0 lakh

workers ,.. !,r.t in relief camps. The aftermath of lockdown or post

lockdown n.{ioas has left great impact and scars on the sector for

resuming the fast pace construction for achieving the timely delivery as

I

I

I

I 
tagel4 of24,

I

Complaint No. 929 of 2021.
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agreed under

requisite san

Respondent

arranged for

machinery, et

could not be c

circumstan

utilized and

expenses, wit

Further, most

advance, got

the plants an

completion of

Iosses to the

(iv) Moreover, it i
construction

pollution duri

[NGT), and aft

the work has

Company had

multiplied the

work flow. Th

Bench.

(vJ The real esta

demonetizatio

cash. The sud

resulted in a si

Page 15 of24
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the "Allotment Letter."[That inbaly, after obtaining the

ions and approvals from the concerned Authorities, the

ompany had commenced construction work and

e necessary infrastructure including labour, plants and

However, since the construction work was hated and

rried on in the planned manner due to the Force Majeure

detailed above, the said infrastructure could not be

e labour was also left to idle resulting in mounting

out there being any progress in the construction work.

of the construction material which was purchased in

sted/deteriorated causing huge monetary Iosses. Even

machineries, which were arranged for the timely

the construction work, got degenerated, resulting into

pondent company running into crores of rupees.

also pertinent to mention here that every year the

ork was stopped / banned / stayed due to serious air

winter session by the Hon'ble National Green Tribunal

r banned / stayed the material, manpower and flow of

n disturbed / distressed. Every year the Respondent

manage and rearrange for the same and it almost

ime of banned / stayed period to achieve the previous

orders already placed on record before this Hon,ble

e sector so far has remain the worst hit by the

as most of the transactions that take place happen via

en ban on Rs 500 and Rs 1000 currency notes has

uation of limited or no cash in the market to be parked



ffi,HARERA
ffi.- GURUoRAM

in real estate

in housing

unlqueness a

confusion, un

realty sector.

and initially

extent, which

be it daily wa

and day-to-d

payment f tran

(vi) It is a well-k

of Haryana a

of water. Furt

Order dated 1

treated water

referred to as

availability o

requirement

District, it w

activities. Th

site was thus

only 10-15%

Z9.That, owing to th

beyond the contro

to extend the inten

letter.

Complaint No. 929 of 2021,

sets. This has subsequently translated into an abrupt fall

mand across all budget categories. Owing to its

an economic event, demonetization brought a lot of

rtainty and, most of all, - especially when it came to the

o doubt, everyone was affected by this radical measure,

I possible economic activities slowed down to a large

lso affected the Respondent Company to a great extent,

disbursement to procuring funds for daily construction,

activities, since construction involves a lot of cash

ctions at site for several activities.

wn fact that there is extreme shortage of water in State

, by the shortagethe construction was directly affected

er the Hon'ble Punjab and Haryana High Court vide an

.07.201,2 in CWP No. 20032 of 2009 directed to use only

from available Sewerage Treatment Plants (hereinafter

STP"J. As the availability of STP, basic infrastructure and

water from STP was very limited in comparison to the

water in the ongoing constructions activities in Gurgaon

becoming difficult to timely schedule the construction

availability of treated water to be used at construction

ery limited and against the total requirement of water,

f required quantity was available at construction sites.

above said force majeure circumstances and reasons

of the respondent company, it was extremely necessary

ed date of offer of possession mentioned in the allotment
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30. Copies of all the

Their authenticity

the basis of th

parties.

E. lurisdiction

31. The authority h

adjudicate the pr

E. I Territorial i

32. As per notificatio

and Country Plan

Authority, Guru

offices situated i

situated within t

authority has co

complaint,

E. II Subiect ma

33.Section 11(a)(a)

responsible to t

reproduced as h

Section 11(4)

Be responsi
provisions of
allottees as

case may be, ti
case may be,

or the com

Section 34-F nctions of the AuthoritY:

PagetT of24
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levant documents have been filed and placed on record.

not in dispute. Hence, the complaint can be decided on

undisputed documents and submission made by ther

the authoritY:

territorial as well as subject matter jurisdiction tcr

ent complaint for the reasons given below.

,risdiction

no. 1/92/2017-ITCP dated 14.L2.201.7 issued by Town

ing Department, the jurisdiction of Real Estate Regulatorll

m shall be entire Gurugram District for all purpose with

Gurugram. In the present case, the project in question is

e planning area of Gurugram district. Therefore, this

plete territorial jurisdiction to deal with the present

r iurisdiction

2016 provides that the promoter shall be

per agreement for sale. Section 11(4)(a) i's

under:

f the Act,

allottee as

for alt obligations, responsibilities and functions under the

is lct or thi rules and regulations made thereunder or to the

the agreement for sale, or to the association of allottees, as the

I the ionveyonc-e of all the apartments, plots or buildings, as the

the allottees, or the common areas to the association of allottees

t authority, as the case maY be;
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34(fl of the Act
promoters, the
and regulations

34. So, in view of th

complete jurisdic

obligations by th

decided by the ad

stage.

F. Findings on t

F'.1 Objection re

35. The respondents-

of the tower in

delayed due to

collaborator i.e., P

Court and Supre

raised by the res

cannot be consid

the project as the

both the parties.

collaborator. The

NGT, High Court

non-payment of i

pleas advanced in

of the unit in ques'

by the responden
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rovides to ensure compliance of the obligations cast upon the
llottees and the real estate agents under this Act and the rules
made thereunder.

provisions of the Act quoted above, the authority ha:;

on to decide the complaint regarding non-compliance of

promoter leaving aside compensation which is to be

rce ma]eure

dicating officer if pursued by the complainants at a later:

e obiections raised by the respondent:

rding force majeure conditions:

romoter has raised the contention that the constructiorr

of the complainants is situated, has beerr

circumstances such as dispute with the

hich the unit

ime IT Solutions Pvt. Ltd., various orders of the NGT, High

e Court, demonetisation, govt. schemes etc. The pleas

rondent with regard to a dispute with its collaborator

and taken into consideration for delay in completing

complainant was not a party to such a contract between

t was for the respondents to settle those issues with itrs

plea of the respondent regarding various orders of the

nd Supreme Court, demonetisation, govt. schemes and

stalment by different allottee of the project but all thr:

this regard are devoid of merit. First of all the possession

ion was to be offered by 23.1,2.2018. Hence, events alleged

do not have any impact on the project being developed by
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the respondent. T

amount due but w

the said project be

promoter respond

reasons and it is

his own wrong.

G. Entitlement

G.I Direct the r
complainant

interest per a

the iudgment

36. That the complain

as "Elvedor" situ

consideration of

2L,6l,370/-. The B

due date possessio

As of now, neither

The due date of p

11(a) of the BBA. A

of the said unit

from the date o

parties on 23.1,2.2

23.1.2.2018.

37. Thus, keeping in

withdraw from the

Complaint No. 929 of 2021

ough some allottee may not be regular in paying the

ether the interest of all the stakeholders concerned with

ut on hold due to fault of some of the allottee. Thus, the

nt cannot be given any leniency on based of aforesaid

ll settled principle that a person cannot take benefit of

the complainants for refund:

pondent to refund the entire money of the

id to the respondent along with the interest @ 24o/o

num from the date of each payment till the date of

f this authority.

ts booked a unit in the project of the respondent named

:ed at sector 37C, Gurgaon, Haryana for a total sale

24,99,056/-. The complainants paid an amount of Rs.

A was executed between the parties on 23.12.2013 and

in accordance with the BBA comes out to be23.1,2.2018.

OC has been obtained nor possession has been offered.

ssession has been calculated in accordance with clause

cording to the aforementioned clause, the construction

s to be completed within a period of sixty (60) months

this agreement. The BBA was executed between the

13 and as such due date of possession comes out to be

iew the fact that the allottees- complainants wish to

project and are demanding return of the amount received

Page 19 of24
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I

by the promoter,.,l ,urp..t of the unit with interest on his failure to completer

or inability to giv{ possession of the unit in accordance with the terms oI

agreement for ,rt[ o. duly completed by the date specified therein. The
I

matter is coveredlunder section 1B(1) of the Act of 201,6. The due date of

possession as perl agreement for sale as mentioned in the table above is;

23.L2.2018 and there is delay of 2 years 2 months 20 days on the date of

filing of the .o*ptf in,.

I

38. The occupation cJrtificate/completion certificate of the project where ther

unit is situated hal still not been obtained by the respondents-promoter. Ther

authority is of the iriew that the allottee cannot be expected to wait endlessll,

for taking posses{ion of the allotted unit and for which they have paid zr

considerable amofrnt towards the sale consideration and as observed by,

Hon'ble Supremdl Court of India in lreo Grace Realtech Pvt. Ltd. Vs.

Abhishek Xnonnf, & Ors., civil appeal no. 57BS of 2079, decided orr

1 1.01 .2021. 
I

" ..., The occlpation certificate is not available even es on date,
I

which clearl amounts to deficiency of service. The allottees

cannot be 
laae 

tu wait indefinitely for possession of the

apartments 
lllotted 

to them, nor can they be bound to take the

apartments ln Phase L of the project......."

I

39. Further in the judfement of the Hon'ble Supreme Court of India in the cases

of Newtecn ero*[turs and Developers Private Limited Vs State of U.P. and
I

Ors, (2021-2022f)RCR(Civil),357) reiterated in case of M/s Sana Realtors

Private Limited 
\other 

Vs Union of India & others SLP (Civil) No. 1300,5

of 2020 decided o[ t2.0S.2022. it was observed

I

I

I

I

I

I P age 2O of 2'*

I

I
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25. The unq,

Under Secti

dependent

appears tha

of refund on

allottee, if th

plot or build

agreement

Court/Tribu

allottee/ho

refund the

prescribed b.

the manner

allottee doe

entitled for
possession a

40. The promoter i

functions under th

made thereunder

11(4)[a). The pro

of the unit in a

completed by the

to the allottees, as

prejudice to any

him in respect of

4.1. This is without

including compe

Complaint No.929 of Z02t

alified right of the allottee to seek refund referred

n 1B(1)(a) and Section 19ft) of the Act is not

n any contingencies or stipulations thereof. It
the legislature has consciously provided this right

demand as an unconditional absolute right to the

promoterfoils to give possessio n of the apartment,

within the time stipulated under the terms of the

ardless of unforeseen events or stay orders of the

l, which is in either woy not attributable to the

e buyer, the promoter is under an obligation to

mount on demand with interest at the rate

the Stote Government including compensation in

rovided under the Act with the proviso that if the

not wish to withdraw from the project, he sholl be

nterest for the period of deloy till handing over

the rate prescribed

responsible for all obligations, responsibilities, and

provisions of the Act of 2016, or the rules and regulationr;

r to the allottee as per agreement for sale under section

oter has failed to complete or unable to give possession

rdance with the terms of agreement for sale or duly

ate specified therein. Accordingly, the promoter is liablt:

the allottees wish to withdraw from the project, without

her remedy available, to return the amount received by

e unit with interest at such rate as may be prescribed.

rejudice to any other remedy available to the allottee

which allottee may file an application fonation for

Page 2l of 24.
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adjudging compen

read with section

42.The authority he

him i.e., Rs. 21,6L,

India highest ma;

+20/o) as prescrib

Development) Rul

of refund of the

Haryana Rules 20

G.lI Direct the res

43. The complainant i

Hon'ble Supreme

and Developers

67 49 of 2021, deci

claim compensatio

decided by the ad,

compensation sha

regard to the facto

are advised to ap

compensation.

G.llI That strict

registration

proper lice

44. The above-mentio

during the argume
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tion with the adjudicating officer under sections 71, &Tz

1[1J of the Act of 201.6.

by directs the promoter to return the amount received by

70 /- with interest at the rate of 10.00% [the State Bank of

inal cost of lending rate [MCLR) applicable as on datr:

under rule 15 of the Haryana Real Estate (Regulation ancl

201,7 from the date of each payment till the actual date

mount within the timelines provided in rule 16 of ther

7 ibid.

ondents to pay a sum of Rs. 50,000/- as cost of litigation.

the aforesaid relief are seeking relief w.r.t compensation.

ourt of India, in case titled as M/s Newtech promoters

Ltd, V/s State of UP & Ors. (Civil appeal nos. 674S-

ed on 1.1,.71.2021), has held that an allottee is entitled to

under sections 12,1,4,18 and section 19 which is to be

udicating officer as per section 71, and the quantum of

I be adjudged by the adjudicating officer having due

mentioned in section 72. 'l'herefore, the complainants

roach the adjudicating officer for seeking the rerief of

ction be initiated against the respondent for non-

f the proiect with the Authority and not obtaining

from Director General, Town and Country planning.

ed relief sought by the complainant was not pressed

ts. The authority is of the view that the complainant does
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not intend to pursu

has not raised any

H. Directions of

45. Flence, the autho

directions under s

cast upon the Pro

under Section 34[

i) The responde

received by

of 10.00% p.

IRegulation

payment till

A period of

directions gi

would follow.

The respond

rights agains

amount alon

any transfer i

be first utiliz

ii)

iii)
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the above-mentioned relief sought' Hence, the authority

ding w.r.t. to the above-mentioned relief.

Authority:

ty hereby passes this order and issue the following

of obligations

the Authority

ction 37 of the Act to ensure compliance

ters as per the functions entrusted to

of the Act of 2076:

ts are directed to refund the amount i.e., Rs. 21,61 ,370 /-

m from the complainant along with interest at the rate

as prescribed under rule 15 of the Haryana Real Estate

nd Development) Rules, 2017 from' the date of each

e actual date of refund of the amount.

days is given to the respondents to comply with the

n in this order and failing which legal consequences

nts are further directed not to create any third-party'

the subject unit before full realization of the paid-upr

with interest thereon to the complainants, and even if,

initiated with respect to subject unit, the receivable shall

for clearing dues of allottee-complainant.
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46. Complaint stands

47. File be consigned

Complaint No. 929 of 202L

disposed of.

the registry.

) (Ashok
Member

Haryan Real Estate

-W
I (Dr. KK Khandelwal)

Chairman
thority, Gurugram
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