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the Act) read with rule 28 of the Haryana Real Estate (Regulation

n 11[+)(a) of the Act wherein it is inter alia prescribed that the
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resent complaint has been filed by the complainant/allottee under

n 31 of the Real Estate (Regulation and Development) Act, 2016 (in

sect
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2.

HAR RA

pro r shall responsible

funct ns under provision

or to the

Wffi
qg,lq irud

there unde

Complaint No. 241 of 2019

for all obligations, responsibilities and

of the Act or the rules and regulations

allottee as per the agreement for salemade

execu inter se.

A.U it and proi related details
The culars of it details, sale consideration, the amount paid by the

comp inant, da of proposed handing over the possession, delay

peri , if any, hav been detailed in the follor,rring tabular form:
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Sr.

No.

Particulars Details

Name of the project 'The Leaf', Sector -84-85,

Gurugram

1 Unit no. 21,C,21,tt Floor, Tower-T-3

(BBA on page no. 63 of
complaint)

Note: The unit number has been

advertently recorded wrong in

the proceeding of day dated

29.08.2022.

2 Unit admeasuring t575:se. ft;,

(BBA 0n page no. 63 of
complaint)

Note: The unit area has been

advertently recorded wrong in
the proceeding of day dated

29.08.2022.

3 Allotment letter 1,0.09.201,2



ffiHAR
ffi"Gl.tRi]

RA

(page no. 48 of the complaint)

4 Date of e>

buyer agr

ecution of builder
eement

L6.09.2013

[on page no.61 of complaint)

5 Possessio n clause

iJ l,t""
..

.!,l. j
r!"$

''l'ii''" 
'

.,;,='.,:,.ui,. I
.: r,.'j

ilr lri .t: l$rl.*-'

:.:i::\

:::: |i.]|:

B. Possession

8.1: Time of handing
possession

the

8.1 (a) subject to terms of this

terms and conditions of

provis;ions of this agreement and

complied with all provisions,

formalities, documentation etc.

as prescribed by the developer,

the developer proposes to
handover the possession of the
flat within a period of thirty
six months from the date of

I

I signing of this agreement.
I

I However, this period will

I 
automatically stand extended for

I ttre time taken in getting the
I

I building plans sanctioned. The
I

| flat buyer(s) agrees and
I

I understands that the developer
I

I shall be entitled to a grace period
I

I of 90 days, after the expiry of
I

I thirty-six months or such
I

I extended period , for applying
I

I and obtaining occupation
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certifir:ate in respect of the Group
Housing Complex.

(Emphasis supplied).

6 Due date
possessio

lf delivery of
n

1.6.09:2016

(calculated from the date of
signing of buyer agreement)

7 Total sale consideration

B Total amc

complain:
unt paid by the
rnt

Rs. 54,99 ,036 /-

fas per: CRAJ

9 Occupation C

10 Offer of possession
=::. L

1,1 As per the clause for possession ,

the developer shall be entitled to
a grace period of 90 days, after
the expiry of thirty six
month(36) months or such
extencled period for applying and
obtaining the occupation
certifir:ate in respect of the Group
Housing Complex. The promoter
has nrlt applied for occupation
certifir:ate within the time limit
prescribed In the builder buyer
agreernent. As per the settled law
one cannot be allowed to take
advanltage of his own wrong.
Therelore , the grace period Is
not allowed
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Rs. 86,24,250 /-

{as per,BBA on page no. 63 of
rComplainQ

09.05.",2022

Not ofllered

Grace period utilization



3.

4.

6.

5.

HARER&
ffi-GUI?UGI?AM Complaint No. 241 of 201,9

B. Facts of the complaint

That (he complainant booked a unit on 17.07.2012 in the project of the

respoirdent namely, "The Leaf' located at Sector B4-85, Gurgaon,

Haryalna under the construction linked plan for a total sale consideration

of Rs. 86,24,250 /-.
That on 10.09.2012, the respondent issued an allotment letter to the

compfainant wherein he was allotted a "unit No. 21C, 2BHK, having an

apprfximate super area of 1,,575 sqliffi,l#fihe,T,ower -3 of the said project

at thb basic rate of Rs.4,650.00 ips,E. q. and preferential location

chargps (PLCJ of Rs.150 per sq"ft. external development charges (EDC) of

Rs.355/- per sq.ft. infrastructure developrnent charges (lDC) of Rs.35/-

per sq.ft (hereinafter referred to as "the iaid Unit").

That fhe respondent has demande.d the heffy amount of Rs. 25,28,056/-

beforp the execution of BBA. Furthermoire, as per section 13 of the RERA

Act,2016, a promoter cannot acgept/demand more tltan ten per cent of

the cfst of the apartment, plot,,gr.buildinl as the case may be, as an

advance payment or an application fee, from a person without first

entering into a written agreement for sale:with such person and register

the s{id agreement for sale-, under any law for time being in force.

That finally a flat buyer's agreement was executed between the parties

on 16.09 .201,3. As per the agreement, the possession of the said unit was

to be handed-over to the complainant within 36 months from the date of

execdtion of the agreement, that is by, 16.09.?016.

It is pertinent to note herein that starting from the year 2014, the

comflainant being a diligent buyer and consumer made continuous

follor/1v ups asking the respondent on the status and update on the project

7.
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and fsking for pi0tures as well. For good one year, the complainant

receirited no response from the respondent at all. However, instead the

respofdent kept Bsking for payment demands without making any

headv|ay on the sqid project and kept threatening the complainant of
dire consequences of interest levied @7}o/o and or cancellation of the

said unit, etc. It is pnly when the complainant took a strict stand on the

incolnlete project situation, did the respondent admitted to its mistake

and a|so offered a settlement for @itg,pff the interest on delayed

pry*{r, vide emai[ dated o+.oe.z0'i'81$ii irnor., after a detay of over

two vfars already the respon-d.q,ry fiffi to raise demands towards

the unit and has miserably failed to convey to the complainant the actual

a;tivefV date of the said un;it,rwtrichic?me1,6"r a complete surprise and

shock to the complainant. j

The complainant has paid more than Rs. 50,00,000/- for the said unit

worth over Rs. 86,24,250/-. The complainant after paying huge amount

still received nothing in return but only threats of cancelling the flat or

imposition of heavy penalties.

That tf e comRlainant has sqffere a lb's and damage in as much as they

had deposited the money in the hope of getting the said unit for

residential purposes. They have not only been deprived of the said unit

but al$o the benefit of escalation of price of the said unit and the

prosp$ctive return they could have got had they not invested in the

projec[ of the respondent. Therefore, the compensation in such cases

would necessarily have to be higher than what is agreed in the buyer's

aBreen[ent.

That th. complainant has at all times made payments against the

demarids of the respondent and as per payment schedule of the

9.

10.
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Complaint No. 241 of 201,9

agree{nent pertaining to has flat, therefore the fraudurent act and
conduct of the respondents needs to be penalized in accordance with the

Provifions of the Real Estate (Regulation and Development) Act, 201.6

[Herei]nafter being referred as ',the act',J,

C. nff ief sought by the complainant.I

The c!mplainant has sought following relief:

(i) Direct the respondent to return sale consideration sum of
Rs. 54,99 ,036/- received by iifrqp,the,complainant till date along
wil.h prescribed interest.

(ii) That this Hon'ble Authority maSz direct the respondent to
pay litigation cost @Rs. 50,000/- to the complainant.

(iii) That this, Hon'ble Authority ma;/ direct the respondent to
pay mental agony and harassment @Rs. 5,00,000/_ to the
complainant.

D. Reply by the respondent.

1'2' 'fhat on 10.09 .201,2, the complainant was allotted unit no. 21C, 2BHK
having an approximate super area of 1575 sq1. ft. in the Tower-3 of the
project "The Leaf' at the basic rate of Rs. 46so/- per sq. ft. and
preferential location charges (pLC) of Rs. 1s0/- per sq. ft. external
development charges (EDC) of Rs. 3ss/- per sq. ft., infrastructure
development charges (rDC) of Rs.35/- per sq. [t. ro be payable as per the
payment plan. It is submitted that the total sale consideration of the flat
booked by the complainant was Rs. 86,24 ,zso /-. However, it is submitted
that the total sale consideration amount was e>rclusive of the registration
charges, stamp duty charges, service tax and other charges which are to
be nai{ by the complainant at the applicable stage. The complainant
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That

with

allot

liabl

Rs.

Rs.

fu

incl

the

I{ART
W* GU

that the

uction lin

copy of sa e was read over to the complainant at the time of

registrati n of the flat. It is submitted that the complainant

ed in makin payments towards the agreed sale consideration of

t from the very initial and the last payment was made by the

inant on 09.L L.2}16.since then no payment has been made by the

inant. It is submitted that upon failure of the complainant to make

nt of outstanding instalment, the re:pondent was constrained to

mails dated 07 .O 4.2OtB, 07 .O 6.20 1.8, 2i"3.07 .201 B, 3 1.0 7. 2 0 1 B and

O1g, Demand Letters dated 19.03.21018 and 29.06.201,9 and

er letters dated L6.Lt.2012 and 18.09.2018 to the complainant to

e outstanding pryrnunt but the respondent's request fell on deaf

of the complainant and the complainant did not pay the

nding dues pending aqlinst the said unit. the complainant always

se promises and assurances regarding payment of installment

iberately withheld the due payment payable to the respondent as

e agreed paYment Plan.

e complainant has failed to make pay:ments in time in accordance

e terms and conditions as well as payment plan annexed with the

Lent letter and flat buyer's agreement and as such the complaint is

to be rejected. It is submitted that out of the total consideration of

,24,250 /- of the flat, the amount actually paid by the complainant is

,gg ,036 f - i.e. aroun d, 7 3o/o of the total r:onsideration of the flat' It is

r submitted that there is an outstanding amount of Rs' 10,73 ,2211-

ing interesr payable by the complainant as on 22.1.1,.2019 as per

onstruction linked plan opted by hirrr. The complainant is a real

Complaint No. 241 of 201,9

yment will be made as per the payment plan

payment plan) annexed with the allotment letter
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GURUGRAM Complaint No. 241 of 2079

estate investor who has made the booking with the respondent only with

an intelntion to make profit in a short span of time. However, it appears

that hif calculation$ has gone wrong on account of severe slump in the

real estate market and the complainant is now raising several untenable

pleas $n highly flimsy and baseless grounds. The complainant after

defaulling in complying with the terms and conditions of the flat buyer's

,S..unf,"nt, now wants to shift the burden on the part of the respondent

whereas it has suffered a lot financially due to such defaulters like the

1,4. That it is to be appreciated that a Uuifiijr ionstructs a project phase wise

for wkiicn it gets payment from the 
lrosp€etive 

buyers and the money

received from the prospective buyeri dr"e ftirther invested towards the

completion of the project. It is importan"t to note that a builder is

suppofed to constructt lnr time,: when thp prospective buyers make

paymQnts in terms of thb.a[reement. lt it sirUiirided"that it is important

to un{erstand that one partigda,r U, e o makes payment in time can
..

atso nf t be segregated, if the pa/ment furn'other prospective buyer does

not reach in time. It is re'letrantithatlthe probl.eryls and hurdles faced by
:,

the dfveloper or buildCr'have+o=-rtje donsidered while adjudicating

complaints of the prospective buyers. It is relevant to note that the slow

pace ff work affects the interests of a developer, as it has to bear the

i.,..uJr.d cost of construction and pay to its workers, contractors,

-rt.r]ia suppliers, etc. It is most respectfully submitted that the

irreg{lar and insufficient payment by the prospective buyers such as the

comRiainant freezes the hands of developer / builder in proceeding

towarfds ilmely completion of the project. That the respondent has
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proi

d Rs. 21,4.4

"The Leaf' a

Copi of all the

Their uthenticity i

on the basis of th

Complaint No. 241 of 20t9

Crores towards expenses in the construction of the

on 31.03.20t9.

evant do have been filed and placed on the record.

not in dispute. Hence, the complaint can be decided

undisputed documents and submission made by the

partie

Elu
The

auth

that

the

isdiction of the authoritY

respondent has raised an,, bi6ction regarding jurisdiction of

rity to entertain the Prese nt. The authoritY observes

t has territorial as well al ' jurisdiction to adjudicate

resent complaint for the reasons given below'

erritorial iirrisdiction

As er notification no. 1'/9. 1,/9212017-1TCP dated t4.L2.201,7 issued bY

anil country Planning Department, lJaryana, the jurisdiction of
T

ana Real Estate Regulat thority, Gurugram shall be entire

gram district for all purposes. In the present case, the project in

tion is situated wit ing area of Gurugram district.

The fore, this authority rritorial jurisdiction to deal

Ha

Gu

qu

wit

E.

the present comPlaint.

I Subiect-matter iurisdiction

Sec ion 11(a)ta) of the Act,2OL6 provides that the promoter shall be

ponsible to the allottees as per agreement for sale' Section 11[a)[a)

produced as hereunder:

Section fift)(a)
Be responsible for alt obtigations, responsibilities and

functions unde'r the provisions of this Act or the rules
'and 

regulations made thereunder or to the allottees

Page 10 of 15

GURUGtlAM



1,6.

HARER&
ffi-G|jliUGRAM Complaint No. 241 of 2019

aspertheagreementforsole,ortotheassociationof
allottees, as"the case may be, till the conveyonce of all

.theapartments,plotsorbuildings,asthecasemoy
he,totheallottees,orthecommonareastothe
association of allottees or the cornpetent authority, as

the case maY be'

So, in view of the provisions of the Act quoted above, the authority has

.o*lpl.t. jurisdiction to decide the complaint regarding non-

co{Rliance of obligations by the promoter leaving aside compensation

wnifh is to be decided by the adjudicating officer if pursued by the

conrfplainant at a later stage. ''i": i ,,:;:-''r"r"'
a"- rr- * ,

F. Findings on the relief sought by the complainant.

f.r firect the respondentllo+ffi,ff: Consideration sum of Rs'

54,99,036/-received by them from the complainant.

fn th{ present complaihtlihe counqel'folthe cornplainant wishes to

withdraw from the projeetand aerninaing return of the amount received

by the promoter in respect of the unit with interest on failure of the

promoter to complete or inability to give possession of the unit in

accordance with the terms ,pf agre.mgrt ior sale or duly completed by

the dhte specified therein. The'd{i:e dite of poSsession as per agreement

for s{le as mentioned in.the table $ove is'16.Q9"20L6 and there is delay

of 2 years 4 months 5 days on the date of filing of the complaint' The

matt6r rs covered under section 1B(1) of the Act of 20]-6'

The occupation certificate lpart occupation certificate of the

build]ings/towers where allotted unit of the complainant is situated is

receilved after filing of application by the complainant for return of the

amo,Jrnt received by the promoter on failurer of promoter to complete or

unrdl. to give possession of the unit in accordance with the terms of the

1,7.
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ffiHARERA
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,g.u.n{.rt for sale pr duly completed by the date specified therein. The

compt{inant-allottef has already wished to withdraw from the project

and tfrb allottee hap become entitled his right under section 19[a) to

claim dhe refund of] amount paid along with interest at prescribed rate

from tfe promoter as the promoter fails to comply or unable to give

porr.rlion of the tinit in accordance with the terms of agreement for

sale. Accordingly, the promoter is liable to return the amount received by

him from the allottee in respect of that unit with interest at the

Further in the judgement of the Hon'ble Supreme Court of India in the

cases of Newtech Promoters and Developers Private Limited Vs State of

U.P. and Ors. [supra) reiterated in case of M/s Sana Realtors Private

Limired & other vs union of India & orhers sLP [civil) No. 13005 of 2020

decided on 12.05.2022.it was observed:

25, The unquatified right of the allottee to seek refund referred IJnder

Sect:ion 1B(1)(a) and section Dft) of the Act is not dependent on any

contingencies or stipulations thereof. It appears that the legislature has

cortsciously provided this right of refund on demand os an unconditional

absolute right to the allottee, if the promoter fail.s to give possession of the

apartment, plot or building within the time stipulated under the terms of

the agreement regardless of unforeseen events or stoy orders of the

court/Tribunal, which is in either way not attributable to the allottee/home

bu.yer, the promoter is under an obligation to refund the amount on demand

with interest at the rate prescribed by the Stote Government including

compensation in the manner provided under the ,Lct with the proviso that if

the allottee does not wish to withdraw from the ltroiect, he shall be entitled

lbr interest for the period of delay titl handing (tver possession at the rate

prescribed

The promoter is responsible for all obligrations, responsibilities' and

functions under the provisions of the Act of 20!6, or the rules and
L9.
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Complaint No. 241 of 20t9

.ugutrtlons made thpreunder or to the allottee as per agreement for sale

under lection 11(a)(a). The promoter has failed to complete or unable to

give possession of t[e unit in accordance with the terms of agreement for

Irtu o. duly complEted by the date specified therein' Accordingly' the

Oro*of., is liable tQ the allottee, as the allottee wishes to withdraw from

the prfiject, withouf preiudice to any other remedy available, to return

the anfount received by him in respect of the unit with interest at such

rate as maY be Prescribed'

ZO. The o..uprtion certificate /par* leeupation certificate of the

'ro*"., where allotte-d 
"iltil*t1fie 

complainant is situated is
buildings/towers where a

.u..iu[a after filing of applicationby the;cornplainant for return of the

,*ouf, received by the pir#uilr'ffiiqarffi'or'p.ramhter to complete or

unable to give possession ;t rn. unit in accordance with the terms of the

--q^^.-^ht for sale or duly completed by the date specified therein' The
agreemen

;;r[.ant-altott.u hri"rlready, wished t6 withdraw from the proiect

,na if," allottee has bec p+a:a h'ls right under section 19(a) to

.,n* ,n. refund of amount priJ along with interest at prescribed rate

from the promoters as the promoters fails to comply or unable to give

possession of the unit in accordanee wi'th the terms of agreement for

,rr.. Accordingly, the promoters are liable to return the amount received

bv him from 1n. ,ttottee in respect oi tt'"t unit with interest at the

*.r..iu.d rate. This is without prejudice to any other remedy available

,o ,t,. allottee including compensation for which allottee may file an

application for adjudging compensation with the adiudicating officer

unaf. sections 71. &.72 readwith section 31t1) of the Act of 2016.

2L. The authority hereby directs the promoter to return the amount received

by him i.e. Rs. 5+,99p36/- with interest at the rate of loo/o [the State

Page 13 of 15



complaint No. 241 of 20L9

Bank of ,na," highest marginal cost of lending rate IMCLR) applicable as

on artJ +Zo/o) as prescribed under rule 15 of the Haryana Real Estate

lnegrt{tion ,rO Development) Rules' 2OL7 from the date of each

,rr*.fa till the actual date of refund of the amount within the timelines

provid[d in rule 16 of the Haryana Rules20t7 ibid.

r.tt filat this Honl,ble Authority may direct the respondent to pay

titigation cost @R* 50,000/- to the complainant'

p.ru r[rat this, Hon'ble euthority-'ffitur.=.st the respondent to pay

mental agony and harassment @Rs. 5,00,000 l- to the complainant'

'-i-^nr in tha ief is seeking relief w'r't
22. The complainant in the aforesaid rel

.o*o.nration. Hon'ble Supreme court of India in civil appeal titled

; ;T;tewtech promoteritini iaia,inp'irt Pvt' Ltd' v/s state of uP &

ors. lCivil appeal nos. 6T45-6749 of 202!, decided on 11"tl'2021)', has

held fnra rn allottee is entitled to-claim cornpensation under sections 12'

14, 1d and section 19 *f-,irilii't' 6e &-..U.a by the adiudicating officer as

-4 ^.^r +r'^ ar le adjudged bY
oer sEcti on 7! and the quattfiril o p]"e saiion 'shall t

;;. ,;r;icating officer having due regard to the factors mentioned in

mr - - r:.,r:^^finn ^ffinar hes exclusive iurisdiction to deal with
sectl O n t 2. Theadi udicating'ioffleer hasrexelusive iurisdict

thecomplaintsinrespectofcompensation.]'herefore,thecomplainantis

,o",l.o to approactt the adiudicating officei for seeking the relief of

comPensation

G. Dlrections of the authoritY

Hen[., the authority hereby passes this

dirJctions under section 37 of the

order and issues the following

Act to ensure comPliance of

ffiHARERA
ffi",GURuoRAM

23.
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Dated

24.

25.

HARE

P- GUI?UG complaint No. 241 of 2019

ons cast up n the promoter as per the function entrusted to the

under on 34(f):

dent/promoter is directed to refund the entire

of Rs. 54,99 ,0361- paid by the complainant along

with prescribed rate of interesl @ 10% p.a. from the date of

each ent till the actual date of refund of the deposited

amount within 90 days from the date of this order as per

provisions of section 1B(1) of the Act read with rule 15 of

the rules ,201,7 .

days is given to the respondent to comply
r l . .l: 

- ---I-:^L

with the directions given in thiis order and failing which

legal consequences would follow

I. The r

amou

Haryana
2,9.08.2022

atory AuthoritY, Gurugram

Complaint stands disPosed of.

File be consigned to registrY.
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Member

(Dr. K.K. Khandelwal)
Chairman


