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2 GURUGRAN :
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 1578 0f2019
1177 of 2020

First date of hearing: 05.09.2019
Date of decision : 10.08.2022

1. Rahul Agarwal

2. Vishal Gupta

R/0: E-4/16, Krishna Nagar,

Delhi-110051 Complainants

Versus

Ireo Grace Realtech Private Limited

Registered Office: - C-4, 17 Floor,

Malviya Nagar, New Delhi-110017 Respondent

CORAM:

Dr, K.K Khandelwal Chairman

Shri Vijay Kumar Goyal Member

APPEARANCE:

Shri Rahul Agarwal Advocate for the complainants

Shri M.K Dang Advocate for the respondent

ORDER

1. The present complaint dated 11.04.201%9 has been filed by the
complainants/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of
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section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Actor
the rules and regulations made thereunder orto the allottee as

per the agreement for sale execu ted inter se.

A. Unit and project related details

The particulars of unit details, sale consideration, the amount
paid by the complainants, date of proposed handing over the
possession, delay period, if any, have been detailed in the

following tabular form:

5. No| Heads Information
Project name and location “The Euﬁidnra" at sector
674, Gurgaon, Haryana
Licensed area 27,5125 acres
3 Nature of the project Group Housing Colony i
DTCP license no. 05 0f 2013 dated
21.02.2013
Licensevalid upto 20.02.2021 4
Licensee M /s Precision Realtors Pyt
Ltd. and 5 others
o RERA registered,fnni Registered Fy
registered Registered in 3 phases
Vide 378 of 2017 dated

(07.12.2017(Phase 1)

Vide 377 of 2017 dated
07.12.2017 (Phase2) |
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Vide 379 of 2017 dated
07.12.2017 (Phase 3)
Validity 30.06.2020 (for phase 1
and 2)
31.12.2023 (for phase 3]
6 | Unitno. 903,9th Floor, B5 Tower
(page no. 67 of complaint]
' Unit measuring 1321.15sq. ft.

il

(page no. 67 of complaint]

|
N gt
A
s

8. | Date of approval of building | 23.07.2013
plan | "Mannexure R-22 on page
1o, 98 of reply]
g, | Date of allotment 07.08.2013
(annexure R-2 on page no.
72 of reply)
10. |Date = of  enviranment | 12122013 i
clearance [annexure R-23 on page
no: 106 of reply]
11. | Date of execution of builder | 12.05.2014
buyer's agreement | (page no. 64 of complaint]
12. | Date of fire scheme approval | 27.11.2014
- | [annexure R-24 on page
. no. 117 of reply]
13. | Reminders for payment For Fourth Instalment:
21.08.2015, 10.02.2016
For Fifth
Instalment:04.05.2016,
26052016
For Sixth Instalment:

06E07.2016, 01.08.2016

For Seventh Instalment:
06.09.2016, 28.09.2016 #
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=

For Eight Instalment:
07.11.2016, 30.11.2016

For Ninth Instalment:
28.12.2016, 16.02.2016

14.

Date of cancellation letter

05.01.2017

(page no. 158 of
complaint)

15.

Total consideration

Rs. 1,30,35,970/-

[as per payment plan on
page no. 100 of complaint]

16.

Total amount paid by the.

complainants

Rs. 40,06,266/-
[as alleged by

ccomplainants]

1‘?1

Due date of delivery uf_a. . 3

possession

23.01.2017

(calculated from the date
of approval of building
plans)

Note: Grace Period is not

18.

Possession clause

allowed.
13. Possession and
Holding Charges

Subject to force majeure,
as defined herein and
further. subject t0 the
Allottee_having complied
with © all its obligations
under the terms and
conditions of this
Agreement and not having
default  under  any
provisions of this
Agreement but not limited
to the timely payment of

all dues and charge5|
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within a period of 42

of the preconditions

including the total sale
consideration,

registration chares, stamp
duty and other charges
and also subject to the
allottee having complied
with all the formalities or
documentation as
prescribed by the
company, the company
proposes to offer the
possession of the said
apartment to the allotte¢

months from the date of
approval of building
plans and/or fulfilment

imposed

thereunder{Commitmen
t Period). The Allottee
further  agrees  and
understands  that the
company shall
additionally be entitled to
a perind of 180 days
[E‘Qrm:e Period), after the
expiry of the said
commitment period to
allow for unforeseen
delays  beyond  the
reasonable control of the
Company.

(Emphasis supplied)
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19, | Occupation certificate | 27.01.2022 ]
. [as per project detalls]
20. | Offer of possession Not offered

B. Facts of the complaint

The complainants have submitted as under:

3. That the complainants were offered a unit @ Rs. B8750/-

includi

ng basic sale price ;;fﬂ!htliér charges such as EDC, IDC,

PLC and parking chargeﬂ:"'?hit'lfﬁsad on the assurances made

by the respondent, they booked a unit.
4, That after accepting the booking amount of Rs. 12,50,000/- in

January| 2013 respondent issued two receipts dated
12.03.2013, wherein unit no. CD-B5-09-903 was allotted

arbitra

ly without any consultation, That at the time of

signing the application form, the complainants were asked to

leave the relevant columns biank stating that the said columns

would

be filled at a later stage and booking form was only

formality and all terms and condition will be finalized at the

time of signing of agreement. The complaints believing upon

the version of official/ authorized agents of the respondent

signed
installr

the application form. Thereafter demand for second

nent vide payment request letter dated 14th April 13

for a sum of Rs.12,56,032/-, was raised by the respondent

before

signing of flat buyer agreement. The complainants

made the payment of Rs. 12,56,032/-.
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That the sanctioned building plans for the project were issued
on 23.07.2013, which i« subsequent to the date of the booking
made by the complainants. The respondent accepted 2
1nstaumﬂ;nts from the complainants before approval of
building ;'plan. The problem started when the “allotment offer
letter” was issued by the respondent {0 the complainants in
which the basic sale price was reflected @ RS 9200 /- per 5q. fr
along with other ancillary charges which were not agreed or
were part of sale consideration at the time of booking of flat.
The complainants pnin_l:ad‘:_du!_;__;_thi.; fact to the respondent
whereupon they were assured that the: hasic sale price for
them v.'lnu'ld be @ Rs. B750/- pet:sq. ft. and the enhanced basic
sale price and other charges were for the new customers only
but m:hli for the complainants and same would be rectified in
the apartment buyer agreement with the necessary
mrrecit‘.nns. in other charges.

That Fherea[tﬂr respondent demanded payment for third
installment of Rs. 14,85,190/- on 18.03.2014 on account of
"::umJnancement of excavation” éven before execution of flat
huyer agreement. The complainants made payment of Rs.
14,835,190 dated 09.04.2014. Thus, they made payment of
Rs.40,06,266/- before execution of flat buyer agreement
which was duly acknowledged by the respondent.

The complainants received the flat buyer's agreement for the

purpose of signing, but they were shocked to see that the basic
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10.

sale price in the builder buyer agreement was again @Rs.
9200/- per sq. ft. not only that it was also mentioned that the
development charges @ Rs. 327.91/- per sq. ft. of the super
area would be charged in addition to the basic sale price. The
complainants were also slapped with the club membership
charges amounting to Rs. 2,50,000/- . It was stated by them
that the /documents were printed in bulk and new allotment

rate fingds printed even ‘in the documents sent to the

complainants, who had® purchased prior in time and the
enhanced rate would not apply to the complainants. It was
assured to the complainants thatsince they had purchased the
apartments from the respondent before the revision of the
BSP, therefore, the BSP would remain same as initially agreed
That believing. on their assurances fo be true, the
complaipants, Signed apartment buyer agreements on
12.05.2014, at Gurugram.

As per dlause 13.3 of the buyer's agreement dated 12.05.2014
the respondent was required to handover the possession of
the apartment within 42 months from the date of approval of
building plans.

That after the execution of the apartment buyer agreements as
stated | above, the respondent continued demanding
installments as per increased BSP @ Rs.9200/- which was the
totally fllegal and unlawful. The unilateral enhancement was

strongly objected by the complainants along with other
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allottees, who had also booked the apartments with the
respondent @ BSP Rs8750/- per sq. ft. They further

threatened the complainants to cancel their allotment and to

forfeit the entire money paid by the complainants in case they
do not make further payments as per the enh anced rates to the
respondent.

Thata

its offici

iminal complaint was filed against the respondent and

Is by the complainants along with other allottees Le.
FIR beafing no. 561 dated 20.12.2014 U/s 406, 420 of IPC
registergd at P$ Sushant I'.él,k; Gurugranm, That during the
investightion carried out by police, oneof the directors of the
ent admitted to the police that the flats were originally
booked|@ BSP Rs. 8750/- per sq. ft; but rates were increased

by Rs.450/- on account of car parking. There is no reference of

respon

chargeg of car parking.

That fed up with the continued misleading promises, the
complainants. through complainant no. 1 filed a complaint
before | the Hon'ble fl,al:lnn_.al:.(:ulisumer Dispute Redressal
forum along with the other allottees against the respondent in
the said compliant; the complainants and other buyers
reserved the right to seek appropriate remedy before an
appropriate forum in respect of other allegations made in the
said complaint.

That national consumer dispute redressal forum directed the

respondent not to cancel the allotments of the complainants,
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even if they chose not to pay the demand of installments raised
by the rel.apundent.

The complaint so filed by the complainants was ultimately
r;lismiss&}d as withdrawn with liberty to file fresh complaint
U/s 12(1) () of the Consumer Protection Act in conformity
with the decision of the three members bench of the Hon'ble
Mational Commission in CC no. 97 of 2016 in the Case titled
‘Ambirish Kumar Shukla & Ors: Vi/s Ferrous Infrastructure PVL.
Ltd. Tat after the withdrawal of the case the complainants
have not filed any case before any case before any consumer

forum till date:

That, the cumpfainants thi'uugh complainant no. 2 filed a Civil
Suit No, 179/2016 dated 07.12,2016 in the court of Ld. Civil
judge (Senior Division], Gurugram along with the other
complainants for the reliefs of declaration, permanent and
manda ll:nr],- injunction.

That d’luring the pendency of the suit an interim order dated
22122016 was passed by the Ld. Givil Court directing the
complainants to deposit the amoiint @ Rs. B750/- per sq. ft.
within 7 days and it was also mentioned that if they
co mpl'ainants fail to malke the payment within 7 days then the
opposite party are at liberty to cancel their respective
allam‘!nents. The complainants received the copy of order on
I:I'?.'[H!Eﬂl? due to closure of courts on account of winter

vacations. However, the respondent cancelled the allotment of
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complainants vide letter dated 05.01.2017 without any prior

communication /intimation,

17. That not Iunly was the said cancellation wrongly made but also
cancelled in an unfair manner without payingany refund of the
monies | to the complainants. The question of any
compensation for the physical and mental agony and
harassment and monetary losses and costs of litigation that
the complainants were subjected to because of the default of

the respondent was not consitdered.
C. Relief sought by the complainants:

18. The complainants have sought following relief(s):

(i) Direct the respundent to return the amount of Rs.

40,06,266/- against the boaking of the apartment.
(ii) Direct the respondent to grant litigation cost of Rs.
2,50,000/

19. On thé date of hearing, the authority explained to the
respondent,/promoter about the contraventions as alleged to
have been committed in relation to section 11(4) (a) of the Act

to plead guilty or not to plead guilty.
D. Reply by the respondent.

The rflspundent has contested the complaint on the following

groungs: -
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20.

.4 3
22,

23.

24,

23

26.

That the complaint is neither maintainable nor tenable and Is
liable tul be out-rightly dismissed. The apartment buyer’s
agreemeqlﬁ was executed between the parties prior to the
enar:tmei‘.t of the Real Estate (Regulation and Development]
Act, 20 1% and the provisions laid down in the said Act cannot
be applied retrospectively.

That the:re is no cause of action to file the present complaint.
That the complainants have no locus standi to file the present
complaint. '

That the complainants are estopped from filing the present
complaint by his own acts, omissions, admissions,
acquiescence's,and laches.

That this auihnﬁty does not have the jurisdiction to try and
decide the present complaint

That the complaint is not maintainable for the reason that the

agreement contains.an arbitration clause which refers to the

disputé resolution mgchgnmmm.he adopted by the parties in
the event of any dispute i.e, clause 35 of the buyers agreement.
That the complainants have not approached this authority
with ¢lean hands and has i“tﬂ'l’lﬁﬂl’lﬁli}" suppressed and
concealed the material facts in the present complaint. The
present complaint has been filed maliciously with an ulterior
motive and Itis nothing but a sheer abuse of the process of law.

The true and correct facts are as follows:
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That thel complainants, after checking the veracity of the

project namely, ‘Corridor; sector 67-A, Gurugram applied for
allutmenll: of an apartment vide booking application form
dated 2 [13 9013, The complainants agreed to be bound by
the terrrs and conditions stipulated in the application for
provisional registration of the residential apartment.

That based on the application for booking, the respondent vide
its allotment offer letter ,;i_ai:e;d._ﬂ?.ﬂﬂ.zl:lﬁ allotted to the

complaipants apartment no; €D-B5-09-903 having tentative

super area of 132115 sq.ft for a total sale consideration of Rs.
1,3[!.35]9?!] f-:-an& the huj%&ré,-;agréameqt was executed on
12.05.2014.

That the complainants made certain payment towards the
installment demands on time and as per the terms of the

allotment. However, they started committed defaults from

fourth iinstallment demand onwards. Vide payment request
dated thiE.Dﬂ.E__ﬂlﬁ, the respondent had raised the demand of
fourth iinstallment for net payable amount of Rs. 14,92,21 /-
Howewer, the complainants failed to pay the due amount only
after reminders dated 21.08.2015 anﬂ 10.02.2016.

That vide payment request dated 04.04.2016, the respondent
had raised the demand of fifth installment for net payable
amount of Rs. 27,60,540/-followed by reminders dated
04.05/2016 and 26.05.2016. However, the complainants failed

to pay the due instalment amount.
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31, That vide payment request dated 07.06.2016, the respondent

had raised the demand of sixth installment for net payable
amount of Rs. 40,30,694/- followed by a reminder dated
06.07.2016 and 01.08.2016. However, the complainants again
failed to pay the due installment amount.

32. That ag;ilin vide payment request dated 08.08.2016, the
respondent had raised the demand of seventh installment for
net payahle amount of Hs._ﬁ__‘-},ﬂ_r,ﬁﬁﬂj - followed by a reminder
dated 06.09.2016 and 2809.2016. However, the same was
never péid by the complainants.

33, That wde payment request 12.10. 7016, the respondent had
raised ihe demand of eighth installment for net payable
amount of Rs. 67, 14.751.82 followed by reminders dated
07.11.2016 and 30,11.2016. However, the complainants again
failed to pay the instalment amount.

34. That vide payment reguest dated 01.12.2016, the respondent
had raised the demand of pinth installment for net payable
amount of Rs. 79,84,905.62 followed by reminder dated
28.12.2016. Yet again complainants defaulted in abiding by
their contractual obligations.

35, That on account of non-fulfilment of the contractual
obligations by the complainants despite several opportunities
extended by the respondent, the allotment of the complainants
was cancelled and the earnest money deposited by the

complainants along with other charges were forfeited vide
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cancellation letter dated 05.01.2017 in accordance with clause

21 read with clause 21.3 of the apartment buyer’s agreement.
As per possession clause 13.3 of the agreement the time of
handing over of possession was to be co mputed from the date
of receipt of all requisite app rovals. Even otherwise the
construction could not be raised in the absence of the
necessary approvals. It has been specified in sub- clause (iv)
of clause 17 of the memo of approval of building plan dated
23.07.2013 of the said project that the clearance issued by the
Ministry of Environment and Forest, Government of India has
to be obtained before starting the construction of the project.
It is submitted that the environment clearance for
construction of the said project was granted on 12.12.2013.
Furthermore, in clause 39 of part-A of the environment
clearance dated 12.12.2013 it was stated that fire safety plan
duly was to be duly approved by the fire department before
the stant of any construction work at site.

That the fire scheme approval was granted on 27.1 1.2014 and
the time period for calculating the date for offering the
possession, according to the agreed terms of the buyer's
agreement, would have comme nced only on 27.11.2014.
Therefpre, 60 months from 27.11.2014 (including the 180

days gJ:ace period and extended delay period) would have
re

expi
delay [till 27.11.2019. The time period for offering the

only on 27.11.2019. There could not have been any
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possession of the unit had not yet elapsed at the time of

cancellation of the allotment by the respondent.
38. Copies nFTll the relevant documents have been filed and placed
on the red¢ord. Their authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed

documents and submission made by the parties.
E. Jurisdiction of the authority

79, The respondent has raised :uﬂjg;ﬂnn regarding jurisdiction of
authority to entertain the-ﬁr-eaént complaint and the said
objection stands, .r&j.ecteﬂi. “The' authority has complete
territorial and subject matter jurisdi'ut'iun 1o adjudicate the

present gomplaint for the reasons given below:

E.1 erritorial jurisdiction

40. As per potification no. 1/92/2017-1TCF dated 14.12.2017
issued by Town and Country Planning Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram shall
be entire Gurugram District for all purpose with offices situated
in Gurugram. In the present case, the project in question Is
situated within the planning area of Gurugram District,
Therefore, this authority has complete territorial jurisdiction to
deal with the present complaint.

E.I1 | Subject matter jurisdiction
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41. Section 11(4)(a) of the Act, 2016 provides that the promoter

shall be responsible to the allottee as per agreement for sale,
Section 11(4)(a) is reproduced as hereunder:
section 11(4)(a)

B4 responsible for all obligations, respansibilities and
fuprctions under the provisions af this Act or the rules and
ragulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allotiees, as
the case may be, till the conveyance of all the apartments,
plots or buildings, as the cage may be, to the allottees, or
the common areas o the association of allottees or the
mpetent authority, ds the case may be;
e provision of assured refurns is_part of the huflder
buyer’s agreement, as perclause 150f the BBEA da ted.......
cordingly,  the promoter is responsible  for oll
Ifgnti_:in,ﬁ}’r"aspanﬂbﬂl’ﬂﬂ and functions including
aymentof assured returns s provided in Builder By yer's
Agreement '

Section 34-Functions of the Authority:

34(f) of the Act provides o ensare compliance of the
dbligations castuponthe promaters theallottees and the

teal estate agents under, this Aet and the rules and
egulations made thereunder,

42.S0, in view of the provisions of the Act quoted above, the

authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter
leaving |aside compensation which is to be decided by the
adjudicating officer if pursued by the complainants at a later

stage.

F. Findings on the objections raised by the respondent.
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F.l Objection regarding jurisdiction of the complaint
r.t the apartment buyer’s agreement executed
prior to coming into force of the ActL.

43. The respondent submitted that the complaint is neither
maintainable nor tenable and is liable he outrightly
dismisseld as the apartment buyer's agreement was executed
between the parties prior to the enactment of the Act and the
provision of the said Act cannot be applied retrospectively.

44. ‘The authority is of the ul}ieﬂ-ﬁhatthe provisions of the Act are
quasi retroactive to some 'é':iftgnt in operation and would be
applicable to the agre amenis'fﬁr.,saie entered into even prior
to comihg inte operation of the Act where the transaction are
still in the process of completion. The Act nowhere provides,
nor can be so-construed, that all previous agreements would
be re-written after coming into force of the Act. Therefore, the
provisipns of the Act, rules and agreement have to be read and
interprieted harmoniously. However, if the Act has provided
for degling with certain specific provisions/situation in a
specific/particular manner, then that situation will be dealt

with in accordance with the Act and the rules after the date of

coming into force of the Act and the rules. Numerous
provigions of the Act save the provisions of the agreements
made between the buyers and sellers. The said contention has
been upheld in the landmark judgment of Neelkamal Realtors
Subuiban Pvt. Ltd. Vs. UOI and others. (W.P 2737 of 201 7)
decided on 06.12.2017 and which provides as under:
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“119. |Under the provisions of Section 15, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior Lo its registration under
RERA. Under the provisions of RERA, the promaoter is
given a focility to revise the date of completion of project

and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat
purchaser and the promoter...

122. |We have already discussed that above stated provisions of

the RERA are not retrospective in noture. They may ta
some extent be having:a retronctive or quas! retroactive
effect but then on that ground the validity of the
provistons of RERA cannot be challenged. The Parliament

is competent enpugh to Jégisiate law having retrospective

or retroactive effect A law car be even framed to affect
subsisting ./ existing contractual ‘rights between the
parties in the forger public Interest. We do not hove any
doubt in‘our mind that the RERA has been framed in the
larger: public interest dfter a tharough study and
discussion made at_the highest level by the Standing
Committee and Select Committee, which submitted its
detailed reports.” - |

45. Also, inlappeal no, 173 of 2019 titled as Magic Eye Developer

Pvt. Lti’ vs. Ishwer Singh Dahiya; in order dated 17.12.2019
the Haryana Real Estate Appellate Tribunal has observed-

“34. Thus, kesping in view pur aforesaid disgussion, we are af
the considered opinion that the provisions of the Act are
quasi retroactive to some extent (n operation and will be
anplicable o the ggreeMents JOF sk LU [ Oy

FIES e L0ELe

wmmmﬂmm&ﬁm Hence in
cose of delfay in the offer/delivery of possession as per the
terms and conditions of the agreement for sale the
allattee shall be entitled to the interest/delayed
possession charges on the reasonahle rate of interest as
provided in Rule 15 of the rules and one sided, unfuir and
unreasonable rate of compensution mentioned in the
agreement for sole Is liable to be ignored.”
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The agrdements are sacrosanct save and except for the

provisions which have been abrogated by the Act itself
Further, it is noted that the builder-buyer agreements have

been executed in the manner that there is no scope left to the
allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges payable
under various heads shall be payable as per the agreed terms
and conditions of the agreement subject to the condition that

e are in accordance ‘with the plans/permissions

by . the respective ;]epartmentsfcnmpetenr
authorities and are not in contravention ofany other Act, rules
and regulations made thereunder and arenot unreaso nable or
at in nature. Hence, in the light of ahave-mentioned
reasons, the contention of the respondent w.r.t. jurisdiction
stands rejected.

Objection regarding complainants are in breach of

agreement for non-invoecation of arbitration
The respondent submitted ‘that the complaint is not

maintjlnahle for the reason that the agreement contains an
tion clause which refers to the dispute resolution

arbitr
mechanism to be adopted by the parties in the event of any
dispute and the same is reproduced below for the ready

reference:
"35. Dispute Resolution by Arbitration

"ALﬂr any disputes arising out or touching upan in relation Lo
the terms of this Agreement or its rermination including the
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interpretation and validity of the terms thereof and the
respactive rights and obligations of the parties shall be settled
amicably by mutual discussions failing which the same shall be
sertidd through reference to a sole Arbitrator o be appointed
by a resolution of the Board of Directors of the Company, whaose
decision shall be final and binding upon the parties. The allottee
hereby confirms that it shall have no objection to the
appdintment of such sole Arbitrator even if the person 50
appainted, is an employee or Advocate of the Company or is
atherwise connected to the -Company and the Allottee herehy
accelpts and agrees that thisalone shall not constitute o ground
for ¢hallenge to the independence or impartiality of the said
sure~| Arbitrator to conduet. the arbicration. The arbitration
B dings shall be governed by the Arbitration and
Cangiliation Act 1996 or any statutory amendmentsy
modifications thereto and shall he held arthe Company’s offices
or Gt a location designated by the said sole Arbitrator in
Gurgaon. The language of the argitration proceedings and the
Awgrd shull-be in English. The company and the allottee will
shaye the fées of the Arbitrator i equal proportion”.

48. The authority. is of the opinion that the jurisdiction of the
authority cannot be fettered by the existence of an arbitration

clause in the buyer's agreement asit may be noted that section
79 of the Act bars the jurisdiction of civil courts about any
matter which falls within the purview of this authority, or the
Real Estate Appellate Tribunal. Thus, the intention to render
such disputes as non-arbitrable seems to be clear. Also, section
ag of the Act says that the provisions of this Act shall be in
addition to and not in derogation of the provisions of any other
law fdr the time being in force. Further, the authority puts
reliance on catena of judgments of the Hon'ble Supreme Court,

particularly in National Seeds Corporation Limited v. M.
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Madhusudhan Reddy & Anr, (2012) 2 SCC 506, wherein it has
been held that the remedies provided under the Consumer
Protection Act are in addition to and not in derogation of the
other laws in force, consequently the authority would not be
bound td refer parties to arbitration even if the agreement
between the parties had an arbitration clause.

Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and
ors., Consumer case no, ?Er_l_u,_F gms decided on 13.07.2017,

the Natignal Consumer Di"::_pi:tes Redressal Commission, New
Delhi (NCDRC) has held that the arbitration clause in
agreements between the complainants and builder could not
circumseribe the jurisdiction of a consumer. The relevant
paras arg reproduced below:

“49.|Support to the above view is also lent by Section 79 of the
ree:eEu}r enacted Real Estate (Regulotion and Development)
Act. 2016 (for short "the Real Estate Act”). Section 739 of the said
Act reads as follows:- '

*75, Bar of jurisdiction - No civil court shall have
jurisdiction to entertain any suit or proceeding in
respect of any matter which the Authority or the
adjudicating officer or the Appellate Tribunal is
empawered by or under this Act to determine and

no injunction shall be granted by any court oF ather
authority in respect of any action taken or to be
taken in pursuance af any power conferred by or
under this Act.”

It can thus, be seen that the said provision expressly ousts the
Jjurisdiction of the Civil Court in respect of any matter wihich the
Real Estate Regulatory Authority, established under Sub-
section (1) of Section 20 or the Adfudicating Officer, appointed
u :Ee:inh-serﬁun (1) of Section 71 or the Real Estate Appellant

Tribunal established under Section 43 of the Real Estate Act, is
emipowered to determine. Hence, in view of the binding dictum
of the Hon'ble Supreme Court fn A, Ayyaswamy (supra), the
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matters/disputes, which the Authorities urider the Real Estate
Act |gre empowered to decide, are non-d rhitrable,
notwithstanding an Arbitration Agreement between the
pﬂﬁjr to such matters, which, to a large extent, are similar to

the disputes falling for resolution under the Consumer Act

56. Qonsequently, we unhesitatingly reject the arguments on
behaif of the Builder and hold that an Arbitration Clause in the
aforg-stated kind of Agreements between the Complainants
and |the Builder cannot circumscribe the jurisdiction of a
Consumer Fora, notwithstanding the amendments made (0
Section B of the Arbitration Act.”

50, While cansidering the issue of maintainability of a complaint
before alconsumer forum/commission in the fact of an existing
arbitration clause in the builder buyer agreement, the Hon'ble
Supremg Court in case I:_i__ll.l_!_lil gs_ﬁ M/s Emaar MGF Land Ltd.
V. Aftab Singh in revision petition no. 2629-30/2018
in civil | appeal no. 23512-23513 of 2017 decided on
10.12.2018 has upheld the aforesaid judgement of NCDRC

and as qbrnvided in Article 141 of the Constitution of India, the

law de&iared by the Supreme Court shall be hinding on all
courts within the territory of India and accordingly, the
authority is bound by the aforesaid view. The relevant para of
the judgement passed by the Supreme Court is reproduced

below:

v2E This Court in the serfes of judgments as noticed above
copsidered the provisions of Consumer Protection Act, 1986 ax
wall as Arbitration Act, 1996 and laid down that complaint
witder Consumer Protection Act being a special remedy, despite
thgre being an arbitration agreement the proceedings before

Cr}:lsumer Forum have to go on and no error committed by

Consumer Forum on rejecting the application. There Is reason
fi : nat interjecting proceedings under Consumer Protection Act
on the strength an arbitration agreement by Act, 1996, The
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remedy under Consumer Protection Act is a remedy provided to
a consumer when thereisa defect in any goods or services, The
complaint means any allegation in writing made by @
complainant has also been explained in Section 2(c) of the Act
The remedy under the Consumer Protection Act is confined to
complaint by consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap and a quick
remady has been provided to the consumer which is the object
and purpose of the Act as noticed above.”

Therefore, in view of the above judgements and considering

the provisions of the Act; the authority is of the view that

complainants are well wimlh right to seek a special remedy
availabir.- in a beneficial ﬁc;'éuth as the Consumer Protection
Act and RERA Act, 2016 instead of going in for an arbitration.
Hence. we have fio hesitation inholding that this authority has
the requisite jurisdiction to entértain the complaint and that
the disl ute does not require to be referred to arbitration
necessrﬂly- In the light of the above-mentioned reasons, the
authurt:y is of the view that the objection of the respondent
stands rejected.

I
Findings regarding relief sought by the complainants.

(i) Direct the respondent to return the amount of Rs.
40,06,266/- against the booking of the apartment.

The complainants have hooked the residential apartment in
the prLje-::t named as ‘The Corridors’ situated at sector 67 A for
a tntlal ¢ale consideration of Rs 1,30,35,970/. The
cumplainams were allotted the above-mentioned unit vide

allotment letter dated 07.08.2013, Thereafter the apartment
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buyer agreement was executed between the parties on
12.05.2014.

As per the payment plan respon dent started raising payments
from the|complainants. The complainants in total has made a
payment of Rs. 40,06,266/- . The respondent vide letter dated
05.06.2015 raised the demand towards fourth instalment and
due to nonpayment from the complainants it sent reminder on
21082015 and 10022016 and thereafter various
instalments for pamant&"3wéﬁd:?'raised but the complainants
failed to{pay the same. Thereafter the respondent cancelled the
allotmeht of the unit vide letter dated 05.01.2017. The
authority is of the view that cancellation-is as per the terms
and conditions of agreement and the same is held to be valid.
However, while cancelling the allotment of the respondent
forfeited the total paid up amount by way of earnest money,
interest on delayed payment, brokerage and applicable taxes.
The cancellation of unit was m?.de by the respondent after the
Act, of 2016 came into force, So; the respondent was not
justified in forfeiting the whole of the paid amount and at the
most ¢ould have deducted 10% of the basic sale price of the
unit and not more than that. Even the Hon'ble Apex court of
land in case of Maula Bux Vs. Union of India, [(1970) 1 5CR
928 and Sirdar K.B Ram Chandra Raj Urs. Vs. Sarah C. Urs,
(2015) 4 SCC 136, held that forfeiture of the amount in case

of breach of contract must he reasonable and if forfeiture isIn
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the nature of penalty, then provisions of Section-74 of Contract

Act, 1872 are attached and the party so forfeiting must prove
actual damage. The deduction should be made as per the
Haryana Real Estate Regulatory Authority Gurugram
(Forfeiture of earnest money by the builder) Regulations,
11(5) 0f 2018, which states that-

“5, AMOUNT OF EARNEST MONEY

Sgenario prior to the Real Estate (Regulations and
Development) Act, 2016 was different Frauds were
cqrried out without-an y fear as there was no low for the
same but now, in view af the abave focts and taking fnto
consideration - the’ Judgements. of . Han ble National
Consumer -Disputes Redressal Commission and the
Hon'ble Supreme Court of India, the autharity is of the
diew thit the forfeiture amount of the eatnest money

shall not exceed more than 10%-of the consideration

amo unt of the real estatede. apartment/plot/building as

the case may be in all cases where the cancellation of the

flat/unit/plot is made by the bui ider in a unilateral

- anneror the Buyer inténds to withdraw from the project
nd any agreement containing any clause contrary to the
foresaid regulations shall be void an d not binding an the
uper.”

54. Keepingin view the aforesaid legal provisions, the respo ndent

is diredted to refund the deposited amount i.e. Rs. 40,06,266/-
after deducting 10% of the basic sale price of the unit withina
period| of 90 days from the date of this order along with
interest @ 9.80% p.a. on the refundable amount from the date
of cantellation i.e., 05.01.2017 till the date of its payment.
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(i) Direct the respondent to grant litigation cost of Rs.
2,50,000/-.

55. The complainants in the aforesaid reliefare seeking relief w.r.t

56.

compensation. Hon'ble Supreme Court of India in civil appeal
nos. 6745-6749 of 2021 titled as M/s Newtech Promoters
and Developers Pvt. Ltd. V/s State of UP & Ors. (Decided on
11.11.2021), has held that an allottee is entitled to claim

compensation under sections 12, 14, 18 and section 19 which

is to be

decided by the adjudicating officer as per section 71

and the| quantum of compensation shall be adjudged by the

adjudicating officer having due regard to the factors

mentioned in section 72. The adjudicating officer has exclusive

jurisdiction ta deal with the complaints in respect of

compen

sation. Therefore, the complainants are advised to

approach the adjudicating officer for seeking the relief of

compensation.

Directions of the authority: -

Hence,

followi

compli

functio

.
L

the authority hereby passes this order and issue the

ng directions under section 37 of the Act to ensure
Lnce of obligations cast upon the promoter as per the

ns entrusted to the authority under sec 34(f) of the Act:-

The respondent/promoter is directed to refund the

Amount i.e., Rs. 40,06,266/- after deducting 10% of the

hasic sale price of the unit along with interest @ 9.80%
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pa on the refundable amount from the date of
cancellation i.e,, 05.01.2017 till the date of its payment.

ii., A period of 90 days is given to the respondent to comply
with the directions given in this order and failing which

legal consequences would follow.

57. Complaiht stands disposed of.

5R. File be consigned to the registry,

V|~

(Vijay (Dr. K.K. Khandelwal)

mar Goyal) 4
airman

Member

Haryana Real Estate Regulatory Autharity, Gurugram
Dated: 10.08.2022
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