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BEFORE

Complaint No. 1578 of
20L9/Lt77 of2020

E HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. :

First date of hearing:
Date of decision :

L578 of2019
lL77 of2020
05.09.2019
10.08.2022

1,. RahulAg rwal
2. Vishal Gu ta
R/o: E-4 /1
Delhi-1100

Krishna Nagar,
Complainants

Versus

Ireo Grace Realtech Private Limited
Registered Officez - C-4,1't Floor,
Malviya Nagar, New Delhi-l1,0017 Respondent

CORAM:
Dr. K.K Khandelwal Chairman
Shri Vijay Kumar Goyal Member

APPEARANCE:
Shri Rahul Agarwal Advocate for the complainants
Shri M.K Dang Advocate for the respondent

ORDER

1. The present complaint dated 11..04.2019 has been filed by the

complainants/allottee under section 31 of the Real Estate

(Regulation and Development) Act, 20t6 [in short, the ActJ

read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules,2017 (in short, the Rules) for violation of
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HARE Complaint No. 1578 of

201,91L777 of 2020

GURUGRAM I _

section 11t4)(a) of the Act wherein it is inter alia prescribed

thatthepromotershallberesponsibleforallobligations,

responsibilities and functions under the provision of the Act or

the rules and regulations made thereunder or to the allottee as

per the agreement for sale executed inter se'

A. Unit and proiect related details

,ils, sale consideration, the amount

paid by the complainants, date of proposed handing over the

possession, delay period, if any' have been detailed in the

following tabular form:

Heads Information
S. No

"The Corridors" at sector

67A, Gurgaon, HarYana
1. Project name and Iocation

37.5125 acres
2. Licensed area

Group Housing ColonY
3. Nature of the Proiect

DTCP license no.

License valid uP to

05 of 20\3 dated

21,.02.2073
4.

20.02.2021.

Licensee M/s Prectslon Kealtol.s rvL'

Ltd. and 5 others

Registered 
i

Registered in 3 Phases I

Vide 378 of 2077 dated

, 07.!2.2017[Phase 1)
I

! via" 377 of 2ol7 dated

I ot.tz.zo17 (Phase 2)
t--

5. RERA registered/not

registered 
I
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Vide 379 of 2017 dated

07.12.20t7 [Phase 3)

30.06.2020 [for Phase 1

and 2)

31,.1.2.2023 (for Phase 3)

903,9th Floor, B5 Tower

[page no.67 of comPlainti

1321..1.5 sq. ft.

(page no.67 of comPlaintJ
Unit measuring

23.07.2013

[annexure R-22 on Page

no. 9B of rePlYl

Date of aPProval of building

72 of replY)

07.08.2013

[annexure R-2 on Page no'

12.1,2.201,3

[annexure R-23 on Page

no. 106 of rePIYl

Date of environment

clearance

(page no. 64 of .9*4,'n9
.05.201.4Out. of execution of builder

buyer's agreement

27.11.2014

lannexure R-24 on Page

no. \77 of rePlYl

For Fourth Instalment:
2L.08.20L5, 10.02.20t6

For Fifth
Instalment:04'0 5'2 0 1 6,

26.05.2016
For Sixth Instalment:
o 6.07 .2016, 0 1.08.2 0 1 6

For Seventh Instalment:
0 6.09.2 0 1 6, 28.09.20t6

Complaint No. 1578 of

201917177 of2020
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Date of allotment

Prt. of fire scheme aPProval

Reminders for PaYment
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Complaint No. 1578 of

2OL9lt177 of2020

For Eight Instalment:
07 .1.1,.2016, 30 .11'.20 16

For Ninth Instalment:
28.12.2016, t6.02.20 16

05.01.2017

[page no.15B of
complaint)

Oate of cancellation letter

Rs. 1,30,35,970/'

[as per Payment Plan on

p"gl no. 100 of .g-Pl''nt]

Total consideration

Rs.40,06,266/-

[as alleged bY

complainants]

T"trt ,.""nt Paid bY the

complainants

?3.0L.20L7

fcalculated from the date

of apProval of building

plans)

Note: Grace Period is not

allowed.

Dr. drt. 
"f 

deliverY of

f S. Possession and

Holding Charges

Subject to force majeure'

as defined herein and

further subiect to the

Allottee having comPlied

with all its obligations

under the terms and

conditions of this

Agreement and not having

default under any

provisions of this

Agreement but not limited

to the timelY PaYment of

all dues and charges

Possession clause
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Complaint No. 1578 of

2Or9/L177 of2020

including the total sale

consideration,
registration chares, stamP

duty and other charges

and also subject to the

allottee having comPlied

with all the formalities or

documentation as

prescribed bY the

company, the company

proposes to offer the

possession of the said

apartment to the allottee

within a Period of 42

months from the date of

approval of building
plans and/or fulfilment
of the Preconditions
imposed
thereunder[Commitmen
t PeriodJ. The Allottee

further agrees and

understands that the

company shall

additionallY be entitled to

a period of 180 daYs

(Grace PeriodJ, after the

expiry of the said

commitment Period to
allow for unforeseen

delays beYond the

reasonable control of the

CompanY.

[Emphasis suPPlied)
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B.F

The com

That th

includin

PLC and

by the

That a

]anuary

\3.03.2

arbi

signing

leave

would

formal

time o

install

for a

the v ion of official/ authorized agents of the respondent

signed the application form. Thereafter demand for second

before signing of flat buyer agreement' The complainants

27.07.2022

[as per project details]
pation certificate

r of possession

Complaint No. 1578 of

2079/Lr77 of2020

of the comPlaint

ainants have submitted as under:

L3, wherein unit no. CD-B5-09-903 was allotted

,y without any consultation' That at the time of

signing of agreement. The complaints believing upon

ent vide payment request letter dated 14th April 13

m of Rs.12,56,0321-, was raised by the respondent

made payment of Rs. 12,56,032 /'

Page 6 ofZB

complainants were offered a unit @ Rs' 87501-

basic sale price and other charges such as EDC' IDC'

. That based on the assurances madeparking charges

they booked a unit.

accepting the booking amount of Rs' 12'50'000/- in

hat the said columnsrelevant columns blank stating t

filled at a later stage and booking form was only

and all terms and condition will be finalized at the
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That the

on23.07.

made b

installm

building

letter"

which

along

were

The co

where

them

sale P

but n

the

corr

6. That

instal

"com

buYe

14,8

Rs.4

7. The

pur

whi was duly acknowledged by the respondent'

:omplainants received the flat buyer's agreement for the

ose of signing, but they were shocked to see that the basic:

e and other charges were for the new customers only

for the complainants and same would be rectified in

partment buyer agreement with the necessary

,ions in other charges'

:hereafter respondent demanded payment for third

ment of Rs. 14,85,190 l- on 18'03'2014 on account of

nencement of excavation" even before execution of flat

agreement. The complainants made payment of Rs'

,190 dated 09.04.2014' Thus' they made payment of

,06,266f - before execution of flat buyer agreement

ComPlaint No' 1578 of

zltgltt77 of2020

rncfloned building plans for the proiect were issued

013, which is subsequent to the date of the booking
.)' 

,;J ;;;;t'ants' rhe respondent accepted 2

nts from the complainants before approval of

plan. The problem started when the "allotment offer

as issued by the respondent to the complainants in

e basic sale price was reflected @ Rs' 9200/- per sq' ft

Ith other ancillary charges which were not agreed or

rt of sale consideration at the dme of booking of flat'

nplainants pointed out this fact to the respondent

^^ (nrrrPrq^^^---- I 
e basic sale price for

pon they were assured that th 
I basic

ould be @ Rs' 8750/- per sq' ft' and the enhancec

PageT ofZB
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10. Thata

stated

install

develop ent charges @ Rs. 327.91/- per sq. ft. of the super

be charged in addition to the basic sale price' The

complai ants, who had purchased prior in time and the

enhan

assured

apartm nts from the respondent before the revision of the

totally llegal and unlawful. The unilateral enhancement was

objected by the complainants along with other

sale pri

e200 / -

area w

complai

charges

that the

rate fin

BSP, th

That

compla

12.05.2

As per

the res

the apa

build plans.

Complaint No. 1578 of

20791L177 of2020

in the builder buyer agreement was again @Rs'

sq. ft. not only that it was also mentioned that the

nts were also slapped with the club membership

mounting to Rs. 2,5O,OOOl- . It was stated by them

ocuments were ptinted in bulk and new allotment

printed even in the documents sent to the

rate would not apply to the complainants' It was

the complainants that since they had purchased the

fore, the BSP would remain same as initirin same as initiallY agreed

surances to be true, theieving on their assurances

ants, signed apartment buyer agreements on

ause 13.3 of the buyer's agreement dated 1'2'05'2014

ondent was required to handover the possession of

ment within 42 months from the date of approval of

r the execution of the apartment buyer agreements as

above, the respondent continued demanding

nts as per increased BSP @ Rs.9200/- which was the

stron

Page 8 ofZB

14, at Gurugram.
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respond

forfeit

do not

its offici

FIR bea

registe

investi

respo

booked

by Rs.4

charge

t2. That fr

comp

before

forum

the

reserv

threaten the complainants to cancel their allotment and to

entire money paid by the complainants in case they

e further payments as per the enhanced rates to the

respond nt.

11. Thata minal complaintwas filed against the respondent and

appro riate forum in respect of other allegations made in the

said mplaint.

13. That tional consumer dispute redressal forum directed the

dent not to cancel the allotments of the complainants'

Complaint No' 1578 of

2019/Lt77 of2020

who had also booked the apartments with the

nt @ BSP Rs.B750/- per sq' ft' They further

by the comPlaiainants along with other allottees i'e''

'-d, 20'1'2'201'4 tJ ls 406' 420 of IPC
ng no. 561. datr

d at PS Sushant Lok, Gurugram' That during the

on carried out by police, one of the directors of the

ent admitted to the police that the flats were originally

@ BSP Rs' 8750 /- pe' sq' ft' but rates were increased

/- onaccount of car parking' There is no reference of

of car parking.vqr l/sr."'^D'

up with the continued misleading promises' the

nants through complainant no' 1 filed a complaint

the Hon'ble National Consumer Dispute Redressal

long with the other allottees against the respondent in

d compliant; the complainants and other buyers

the right to seek appropriate remedy before an

Page 9 ofZB



Complaint No. 1578 of

201.91L177 of 2020

at after the withdrawal of the case the complainants

Commission in CC no' 97 of 201'6 in the Case titled

hKumarShukla&Ors'V/sFerrouslnfrastructurePvt'

U /s 12(

with t

Nationa

'Ambir

Ltd.'.

have

forum

15, That,

Suit N

Judge

compl

o

allo

07.01

1,7g IZOL6 dated 07 '12'2016 in the court of Ld' Civil

Senior Division), Gurugram along with the other

nants for the reliefs off declaration, Permanent and

nants to deposit the amount @ Rs' 8750l- per sq' ft'

7 days and it was also mentioned that if they

I{ARE

even if t chose not to pay the demand of installments raised

by the ndent.

1,4. The co plaint so filed by the complainants was ultimately

dismi as withdrawn with liberty to file fresh complaint

I (c) of the Consumer Protection Act in conformity

decision of the three members bench of the Hon'ble

mand ry injunction.

t6. That d

22.12. Civil Court directing the

comp

withi

comp inants fail to make the payment within 7 days then the

te party are at liberty to cancel their respective

ents. The complainants received the copy of order on

2Ot7 due to closure of courts on account of winter

ons.However,therespondentcancelledtheallotmentofVACA

Page 10 ofZB

filed any case before any case before any consumer

date.

the pendency of the suit an interim order dated
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complai nts vide letter dated 05'01'2017 without any prior

cation/intimation.

nly was the said cancellation wrongly made but also

cancell in an unfair manner without paying any refund of the

to the complainants' The question of any

the co

the res

C. Re

18. The co

t9. On th

respo

have n committed in relation to section 11t4) [a) of the Act

guilty or not to Plead guiltY'

ply by the resPondent'

pondent has contested the complaint on the following

S:-

Complaint No' 1578 of

20t911.177 of 2020

compe on for the physical and mental agony and

haras nt and monetary losses and costs of litigation that

ainants were subjected to because of the default of

ndent was not considered'

sought bY the comPlainants:

commun

That not

monies

to pl

The

grou

date of hearing, the authority explained to the

ent/promoter about the contraventions as alleged to

D.

Page 11 of28

have sought following relief[s):

Direct the respondent to return the amount of Rs'

40,06,266 /- against the booking of the apartment'

Direct the respondent to grant litigation cost of Rs'

2,50,000 f - .
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20. That the

liable to

agreeme

enactme

Act, 201

the ev

26. That

with

CO

pres

Complaint No. 1578 of

20191L177 of2020

mplaint is neither maintainable nor tenable and is

be out-rightly dismissed' The apartment buyer's

t was executed between the parties prior to the

t of the Real Estate [Regulation and DevelopmentJ

and the provisions laid down in the said Act cannot

be appli retrosPectivelY.

That th

the present

admissions,

is no cause of actiol to file the present complaint'
u lJ rrv ,.,-

complainants have no locus standi to file the present

rt -:.

That

complai

23. That th complainants are estt from filing

compla t bY his own acts, omissions'

acqui

24. That

decide

25. That t

dispu

nce's, and laches.

authoritY does not have

e present comPlaint'

e complaint is not maintainable for the reason that the

ent contains an arbitration clause which refers to the

+i^- in

: resolution mechanism to be adopted by the parties in

nt of any dispute i.e', clause 3 5 of the buyers agreement'

e complainants have not approached this authority

ean hands and has intentionally suppressed and

the jurisdiction to trY and

led the material facts in the present complaint' The

,t complaint has been filed maliciously with an ulterior

motiv and it is nothing but a sheer abuse of the process of law'

ue and correct facts are as follows:The t

Page1.2 of28
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2OL9ltL77 of2020

27. That t complainants, after checking the veracity of the

project mely,'Corridor; sector 67-A, Gurugram applied for

of an apartment vide booking application form

dated 2 .03.2013. The complainants agreed to be bound by

.s and conditions stipulated in the application for

provisio I registration of the residential apartment'

28. Thatba on the application for booking' the respondent vide

ent offer letter dated 07'08'2013 allotted to the

allotmen

the t

its all

complai nts apartment no. CD-B5-09-903 having tentative
:r

super a of 1321.L5 sq. sale consideration of Rs'

L,30,35

t2.05.2

7O/- and the

complainants made certain payment towards the

ent demands on time and as per the terms of the

; agreement was executed on

29. That

install

allo

Ho

after

30. That

had

fourth

dated

fourth

amou

04.05

t. However, they started committed defaults from

nstallment demand onwards' Vide payment request

r, the complainants failed to pay the due amount only

minders dated 21'08'201'5 and t0'02'2016'

de payment request dated 04'04'2016' the respondent

the demand of fifth installment for net payable

t of Rs. 27,60,540/-followed by reminders dated

2Lt6and 26.05 .2016'However' the complainants failed

to the due instalment amount'

Page 13 ofZB

t4.

5.06.2015, the respondent had raised the demand of

for net payable amount of Rs' t4'92'21'01'
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31. That vid payment request dated 07 '06'2016' the respondent

had rai the demand of sixth installment for net payable

f Rs. 40,30,694/- followed by a reminder dated

6 and 01.08.201"6. However, the complainants again

the due installment amount'

32. That a in vide payment request dated 08'08'2016' the

t had raised the demand of seventh installment for

net pay

dated

never

33. That vi

raised

amoun

e payment request 12'10'201-6' the respondent had

07.t1.2

failed

34. That v

account of non-fulfilment of the contractual

obliga ions by the complainants despite several opportunities

ed by the respondent, the allotment of the complainants

celled and the earnest money deposited by the

nants along with other charges were forfeited vide

amount

06.07.20

failed to

respo

had ra

amoun

28.t2.

their

35. That

exten

was

Complaint No. 1578 of

20191t177 of2020

d by the comPlainants'

d the demand of ninth installment for net payable

of Rs. 79,84,905.62 followed by reminder dated

016.Yetagaincomplainantsdefaultedinabidingby

ntractual obligations'

rle amount of Rs. 54,44,5g8l- followed by a reminder

.09.2016 and 28.09'2016' However' the same was

comp

Page 14 ofZB

demand of eighth installment for net payable

of Rs. 67,14,751.82 followed by reminders dated

L6 and 30'11.2016. However, the complainants again

pay the instalment amount'

payment request dated 01"12'2016' the respondent
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cancella

21 read

36. As Per P

handing

const

NCCCSSA

of clau

23.07.2

Minist

tobeo

It is

constr

Furthe

cleara

duly w

the sta

days

expir

37. That th fire scheme approval was granted on27 '11'201'4 and

the ti e period for calculating the date for offering the

po ion, according to the agreed terms of the buyer's

agree would have commenced only on 27 J'1"201'4'

There re, 60 months from 27.1,1.20t4 [including the 180

period and extended delay period) would have

only on27.!1,.201.9. There could not have been any

rill 27.11,.201.9. The time period for offering the

of recei t of all requisite approvals' Even otherwise the

Complaint No. 1578 of

2OL9lLl77 of2020

letterdated05.0l.20tTinaccordancewithclause

th clause 21.3 ofthe apartment buyer's agreement'

sion clause 13.3 of the agreement the time of

ver of possession was to be computed from the date

on of the said project was granted on 1'2'1'2'2013'

of any construction work at site'

oject that the clearance issued by the

on could not be raised in the absence of the

approvals. It has been specified in sub- clause [iv)

17 of the memo of approval of building plan dated

of Environment and Forest, Government of India has

:ainedbeforestartingtheconstructionoftheproject.

ubmitted that the environment clearance for

ore, in clause 39 of part-A of the environment

datedlz.l2,2ol3itwasstatedthatfiresafetyplan

to be duly approved by the fire department before

t,

't

n1

'e

delay

Page 15 of28
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possessi

cancella

present

40.As Per

issued

situa

deal wi

E. II

38. Copies of ll the relevant documents have been filed and placed

on the rd. Their authenticity is not in dispute' Hence' the

complain

documen

canbedecidedonthebasisoftheseundisputed

and submission made by the parties'

E.fu iction of the authoritY

39. The res

authori

objectio

territo

jurisdi

be enti

in Guru m. In the present case, the project in question is

within the planning area of Gurugram District'

Th ,, this authority has complete territorial jurisdiction to

the present comPlaint'

Subi ect matter i urisdiction

Complaint No. 1578 of

2Ot9ltt77 of2020

n of the unit had not yet elapsed at the time of

on of the allotment by the respondent'

mplaint for the reasons given below:

E. I

tification no. t lgz l2)t7 -ITCP dated 1'4'1'2'2017

Town and Country Planning Department' the

Page 16 ofZB

n of Real Estate Regulatory Authority' Gurugram shall

Gurugram District for all purpose with offices situated

has raised obiection regarding jurisdiction of

to entertain the present complaint and the said

stands rejected. The authority has complete

and subiect matter jurisdiction to adjudicate the

erritorial iurisdiction
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41-. Section 1 (+l(a)

shall be

stage.

F.F

Section 1 t+)ta) is reProduced as hereunder:

11(a)(a)

r e s p o n s i b I e fo r all o b I i g a ti 
2n 1, . 

r e.s P o 
".i!'l 

i 
:i ?: ^1:d,;;;;;;;;;r'in, piori'iins of tnis Act or the rutes and

lations made th,ereunder or to the allottees as per the

t for sale, or to th,e association lf allott-ees, 
^r,^

irrrc miy be, till the'co:ni,s,,trtance 9f 
all t.\e'Y!!Ii!T:

or buildings, asi ,,imay be, to the allottees, or

e common oreas to

Section 34-

4A of the Act provi.des to ensure-,1?y,l:'"i:::^!^t:',
i,Yirii";t;;;;;;", the promoters' the attottees and the

,l rho rrtlps ondir this Act and the rules and

ulations m a de ther eun d er'

42. So, in v .,;Tffi.' p.."irions of rhe Acr quored above, rhe

authori

regardi

has complete jurisdiction to decide the complaint

leaving

adjudi ting officer if pursued by the complainants at a later

Complaint No. 1578 of

2019/L177 of2020

of the Act,2016 provides that the promoter

ible to the allottee as per agreement for sale'

ings on the obiections raised by the respondent'

g non-compliance of obligations by the promoter

aside compensation which is to be decided by the

Page1-T ofZB

provision of a'ssured returns is y?":[ 
^th,'-.b^\"0"

agreement, as per clause 15 of the BBAdated ""-',',

ihr' pio^ot* ls iesPonsible .fo.' ,.all
and functions including

t ojassured returns as provided in Builder Buyer's

of the AuthoritY:
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43.

44.
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or to coming into force of the Act'

The res ndent submitted that the complaint is neither

maintai ble nor tenable and is liable to be outrightly

as the apartment buyer's agreement was executed

betwee the parties prior to the enactment of the Act and the

provis of the said Act Can U9, applied retrospectively'

The aut ority is of the view that the provisions of the Act are

quasi r troactive to some extent in operation and would be

applica Ie to the agreements for sale entered into even prior

g into operation of the Act where the transaction are

e process of completion' The Act nowhere provides'

be so construed, that all previous agreements would

ritten after coming into force of the Act' Therefore' the

provisi s of the Act, rules and agreement have to be read and

interP harmoniously. However, if the Act has provided

for d ling with certain specific provisions/situation in a

/particular manner, then that situation will be dealt

accordance with the Act and the rules after the date of

into force of the Act and the rules' Numerous

specifi

provi ons of the Act save the provisions of the agreements

etween the buyers and sellers' The said contention has

dism

to comt

still inr

nor ca

be re-

with i

comin

made

been

Subu

Complaint No. 1578 of

2Ot9l1t77 of 2020

riection regarding iurisdiction of the complaint

r.t the apartmeni'Ut'y"t's agreement executed

pheld in the landmark iudgmen t of Neelkamal Realtors

ban Pvt. Ltd. Vs, UOI and others' (W'P 2737 of 2017)

on 06.12 .201,7 and which provides as under:
decid

Page 18 ofZB
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ComPlaint No. 1578 of

2OL9lLl77 of2020

purchaser and the promoter"' 
--L^) ^-^.,ininnc nr

We have alreody diicussed that above stated provisions of

the RERA are not retrospective in nature' They may to

,to^, extent be having a retroactive or quasi retroactiue

effect but then on"thot -g'o.un.l 
the vatidity of the

ilroririont of RERA cannotie cha-tlenged' The Parliament

is competent enough to legislate l-aw having retrospective
';;;r;;;;;:tive 

effict' A tiw can be even framed to affect

subsisting / eifsting contractual r.ights betw,een the
-piitirt 

ii tne targeipublic !11rys,t' 
We do not have anv

doubt in our mind th'at the RERA has been framed in the

larger public intte:rest after a -thorough 
study and

discussion made at. the fiignest level by the Stand.ing

Committee and Select Committee' which submitted its

detaited rePorts"'

,pp.rf no. 173 of 2019 titled as Magic Eye Developer

Ilnder the provisions of Section 78' the delay in handing

over the possession would be countei f':y, !.1'r.llf.
mentioned in the agreement for sale entered into by the

;:;;;;;r, and the irtott" Piior"to its :'s"::':t:::::!':"';;;;.";r;r, Jni irovisions of RERA' the promoter is

girrn a facility to revise the date of completion of proiect.

and declare the same under Section 4' The RERA does not

contemplate rewriting of contract between the flat

allottee shalt ne- 
'intitted 

to the interest/delayed

fossessio, charges on the reasonable rate of interest as

'p"roriira in Rut"e L5 of the rules and. one sided' unfair and

t)nreasonqble rate 
-i7 

'o^p'nsation 
mentioned in the

o,girriirrt for sale is liabte to be ignored'"

45. Also, in

Pvt, Vs. Ishwer Singh Dahiya,in order dated 1'7 '12'2019

the Ha na Real Estate Appellate Tribunal has observed-

Thus, keeping in view our aforesaid discussion' we are oJ'

the considered opinion thit the provisions of the Act are

";';,Zi;;;;;'o",ii,[ ti 
'o^e 

exteni 
'' 

ol:':t:::^:',:y#

ossession as Per the

terms and conditiiis of the agre-em':t-!::--t,1':,^:::,

Hence in
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46. The agr

provisio

Further,

been ex

allottee

under

and con

the sa

appro

authori

and

exorbi

reason

stands

47. The

main

arbi

m

dispu

refere

Complaint No' 1578 of

20191L177 of2020

ements are sacrosanct save and except for the

s which have been abrogated by the Act itself'

t is noted that the builder-buyer agreements have

ted in the manner that there is no scope left to the

negotiate any of the clauses contained therein'

Therefo , the authority is of the view that the charges payable

rious heads shall be payable as per the agreed terms

litions of the agreement subject to the condition that

e are in accordance with the plans/permissions

ism to be adopted by the parties in the event of any

and the same is reproduced below for the ready

i. Dispute Resolution by Arbitration

"; 
;;y disputes arising out or touching upon in relation to

h^' vttr v'vr----- 
ation including the

terms of this Agreement or its termrn

Page 20 of28
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made thereunder and are not unreasonable or

in nature. Hence, in the light of above-mentioned

the contention of the respondent w'r't' jurisdiction

regarding complai"-"'lt. ".: 
in breach of

foi non-invocation of arbitration
submitted that the comPlaint is

for the reason that the agreement contains an

on clause which refers to the dispute resolution
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Complaint No. 1578 of

201.91LL77 of 2020

retation and validity of the terms thereof and the

:tive rights and obltgations of the parties shall be settled

bty by mutual discuss ions failing which the same shall be

I through reference to a sole Arbitrator to be appointed

'solution of the Board of Directors of the Company'whose

m shall be final and binding upon the parties' The allottee

)y confirms that it shall have no obiection to the

intment of such sole Arbitrator even if the person so

inted, is an employee or Advocate of the Company or s

wise connected to the Company and the Allottee hereby

:ona ogrrrs that this alone shall not constitute a ground

llenge to the independence or imparti!:t' 'f ,t!' 
t:'-O

Arbitrator to conduct the arbitration' The arbitration

zedings shall be governed by the Arbitratio,n and,

:iliation Act, Dg; or any statutory amendments/

ifications thereto and shall be hetd atthe c?*l':!-'t_-o!!-",:

a location designated by the said sole Arbitrator in

on. The language of the arbitration proceedings and the

rd shall be in English' The company ond the allottee will

n the buyer's agreement as it may be noted that section

e Act bars the jurisdiction of civil courts about any

inter
res,

amt

settl
bya
deci

he

a,

a

oth

o

the fees of the Arbitrator in equal proportion"'

48. The au ority is of the opinion that the iurisdiction of the

cannot be fettered by the existence of an arbitration

for
sol

Co

m

or
Gu

A

author

clause

79 of

such d

BB of

matte whichfallswithinthepurviewofthisauthority'orthe

Real tate Appellate Tribunal' Thus' the intention to render

sputes as non-arbitrable seems to be clear' Also' section

he Act says that the provisions of this Act shall be in

additi n to and not in derogation of the provisions of any other

law f, r the time being in force' Further' the authority puts

relian e on catena of judgments of the Hon'ble Supreme Court'

Iarly in Nation ol Seeds Corporation Limited v' M'
parti

PageZL ofZB
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49. Further,

circums

rec
Act,
Act

Complaint No. 1578 of

201.91tt77 of 2020

s in force, consequently the authority would not be

refer parties to arbitration even if the agreement

e parties had an arbitration clause'

n Aftab Singh and ors. v. Emaar MGF Land Ltd and

paras a reproduced below:
,r49, upp)ort to the above view is also lent by Section 79 of the

tiv enacted Real Estate (Regulation and Development)

ilA 6or snort "the Real Estate Act")' Section 79 of the said

ads as follows:'
"79. Bir of iurisdiction - No civil court shall have

nal Consumer Disputes Redressal Commission' New

CDRC) has held that the arbitration clause in

jurisdiction to entertain any suit or proceeding in
'respect 

of any matter which the Authority or the

adjudtcaiing officer or the Appellate Tribunal is

,ipo*rrri Ay o, under this Act to determine and

no'injunction-shall be granted by any court or other

auth-ority in respect of any action taken or to be

taken in pursuance of any power conferred by or

It
ju

HARE
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Madh n Reddy &Anr. (2012) 2 SCC 506,wherein ithas

been hel that the remedies provided under the consumer

Act are in addition to and not in derogation of theProtecti

other la

ors7 co mer case no. 707 of 2075 decided on 73'07'2077'

the Nati

Delhi (

agree ts between the complainants and builder could not

ribe the jurisdiction of a consumer' The relevant

under this Act."
n thus, be seen that the said provision expressly ousts the

sdiction of the Civil Court in respect of any matter which^the

I Estote Regulatory AuthoriQ, established under Sub'

ion (1) of SelUon Zit or the Adiudicating Officer' appointed

,, Sii-tiction (1) of Section 71 or the Real Estate Appellant

unalestablishedunderSection43oftheRealEstateAct,is
owered to determine. Hence, in view of the binding dictum

erf
of e Hon'ble Supreme Court in A' Ayyaswamy (supra)' the

Page22 ofZB
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Sec

mat
Act
noh
par
the

56.

While

before a

arbitratl

Suprem

V. Afta

in civil

LO.LZ.

and as

law d

courts

author

the ju gement passed by the Supreme Court is reproduced

below:

appeal no. ?,35L?-?,3 513 of 2OL7 decided on

018 has upheld the aforesaid judgement of NCDRC

rovidedinArticlel4l,oftheConstitutionoflndia,the

lared by the Supreme Court shall be binding on all

within the territory of India and accordingly, the

is bound by the aforesaid view' The relevant para of

. Thfs Court in the series of iudgmenfs as noticed above

sidered the provisions of Coniumer Protectioy lct t!?,U^::,

,lll as *brt ition Act, 1996 and laid down that complaint

der Consumer Protection Actbeing a special remedy' despite

:, iring an arbitration agree^iny the proceedings.b'f::"

sumer Forum navi to gi o' and no error committed by

$umer Forum on reiecting the application' There is reason

n o t i nte ri e c ti n g p r o c e e d i ig s u n d er C o n s u m e r P r o t 
: :::2' l::';;;";;;;;;;;"'ai arafiation asreement bv Act' 1ee6' rhe

afor
and

Complaint No. 1578 of

2019/L177 of2020

rs/disputes, which the Authorities under the Real Estate'i'ri -' 
,^powered to decide, are non-arbitrable'

thstanding an Arbitration Agreement between the

ts to such matters, which, to a large extent' are similar to

tes falling for resolution under the Consumer AcL

nsequently, we unhesitatingly rlie.c.t th? *g,u-l^:::::

"iini 
nri|der and hold thai an Arbitra.ti*:l?Yt1:::!:

siated kind of Agreements between the Complainonts

the Builder cannot circumscribe the iurisdiction 9f a

Fora, notwithstanding the amendments made to

on B of the Arbitration Act"'

nsideringtheissueofmaintainabilityofacomplaint

nsumer forum/commission in the fact of an existing

n clause in the builder buyer agreement' the Hon'ble
ir ,',': , -..1. 

r'.'fi"ii:':]i:-iiiii"

Court in lut" i1q9a ip M/s, Emaat 
':1Land 

ttd'

Singh in revision petition no: ?,629-30 /?OLB

Cr

c,

f(
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rem

the di te does not require to be referred to arbitration

rily. In the light of the above-mentioned reasons' the

under Consumer Protection Act is a remedy provided to

mer when there is a defect in any goods or servicesrThe^

laint means any aileiation in writing madg -by. 
a

lainanthas also been eiptained in Section 2(c) of the Act'
'n'iay 

,rau the Consumer Protection Act is confined to

int by consumer as defined un.der :h' lu [o:.-d,'f::,,:i,
;rlr;;;;;'iirii,iii' provider' the cheap and a q.u.ick
'i;t;;;, 

provided to the consumer which is the obiect

)urpose of the Act as noticed above"'

., in view of the above judgements and considering

isions of the Act, the authority is of the view that

ants are well within right to seek a special remedy

in a beneficial Act such as the Consumer Protection

RERA Acl,2016 instead of going in for an arbitration'

'e have no hesitation in holding that this authority has

isite jurisdiction to entertain the complaint and that

ty is of the view that the obiection of the respondent

ComPlaint No' 1578 of

2OI9/1t77 of2020

a

com
com
The
com
defi

Findi regarding relief sought by the complainants'

(i) irect the respondent to return the amount of Rs'

,06,266f- against the booking of the apartment'

52. The c mplainants have booked the residential apartment in

the p ject named as'The Corridors' situated at sector 67 Afor

I sale consideration of Rs' 1'30 
'35 '97 

0 f ' The

re

and

Therefo

the pro

complai

availabl

Act and

Hence,

the req

necess

author

stands

a

jected.

comp ainants were allotted the above-mentioned unit vide

ent letter dated 07'08'2013' Thereafter the apartment
allot
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buyer a reement was executed between the parties on

As per payment plan respondent started raising payments

from th complainants. The complainants in total has made a

of Rs. 40,06,2661- 'Therespondent vide letter dated

15 raised the demand towards fourth instalment and

due to npayment from the complainants it sent reminder on

12.20tr'6 and thereafter various15 and 10.C

nts for payments were raised but the complainants

pay the same. Thereafter the respondent cancelled the

and co ditions of agreement and the same is held to be valid'

Howev r, while cancelling the allotment of the respondent

forfei the total paid up amount by way of earnest money'

on delayed payment, brokerage and applicable taxes'

cellation of unit was made by the respondent after the

2016 came into force' So' the respondent was not

in forfeiting the whole of the paid amount and at the

(2ot ) 4 SCC L36,held that forfeiture of the amount in case

ach of contract must be reasonable and if forfeiture is In

ComPlaint No' 1578 of

2Ot9l1t77 of 2020

t of the unit vide letter dated 05'01''2017 ' 'fhe

is of the view that cancellation is as per the terms

ouldhavedeductedlOo/oofthebasicsalepriceofthe

d not more than that' Even the Hon'ble Apex court of

case of Maula Bux Vs' Union of India' (1970) 1 SCR

d Sirdar K.B Ram Chandra Rai Urs' Vs' Sarah C' Urs'

L2.05.20

paymen

05.06.2

21.08.2

instalm

failed

allotme

authori

intere

The ca

Act, o

justifi

most

unit a

Iand i

928 a

ofb
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the natu

Act, tB7

11(5) of

is di

after d

intere

of can

(Forfeit of earnest money by the builder) Regulations'

018, which states that-

OUNT OF EARNEST MONEY

54. KeePi

per of 90 days from the date of this order along with

@ 9.B}o/op.a. on the refundable amount from the date

Complaint No' 1578 of

2OL9lLL77 of2020

of penalty, then provisions of Sectio n-7 4 of Contract

are attached and the party so forfeiting must prove

mage. The deduction should be made as per the

Real Estate Regulatory Authority Gurugram

:ed to refund the deposited amount i'e'' Rs' 40 '06'2661-

ducting 1.Oo/oof the basic sale price of the unit within a

Iation i.e., 05.01- .20\7 till the date of its payment'

actual dr

Haryana

Page26 ofZB

Consumer Disputes Redressal Commission and the

'ble Supreme Court of lndia, the authority is of the

that the forfeiture amount of the earnest money

not exceed more than 100/o of the consideration

of the real estate i.e. apartment/plot/building as

case may be in oll cases where the cancellation of the

is made by the builder in a unilateral

ner or the buyer intends to withdraw from the proiect

qny agreement containing any clause contrary to the

regulations shall be void and not' binding on the

in view the aforesaid legal provisions' the respondent
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56.

Complaint No' 1578 of

2Ot9ltl77 of2020

rect the respondent to grant litigation cost of Rs'

,000/-

55. Thecom Iainants in the aforesaid relief are seeking relief w.r't

comp tion.Hon,bleSupremeCourtoflndiaincivilappeal

-6749 of 2021, titled as M/s Newtech Promoters

lopers Pvt. Ltd. V/s State of UP & Ors' [Decided on

11..1,L.2 21), has held that an allottee is entitled to claim

tion under section s 12,1'+,1'B and section L9 which

ecided by the adjudicating officer as per section 71

quantum of compensation shall be adjudged by the

ting officer having due regard to the factors

HARE
GU

(ii)

2

nos.67

and

compen

is to be

and the

adjudi

appr

Hence,

followi

compli

mentio d in secti onlZ.The adiudicating o icer has exclusive

jurisdi ion to deal with the complaints in respect of

compe tion. Therefore, the complainants are advised to

the adjudicating officer for seeking the relief of

compe

Direct

sation.

ns of the authoritY: -

the authority hereby passes this order and issue the

g directions under section 37 of the Act to ensure

nce of obligations cast upon the promoter as per the

functi ns entrusted to the authority under sec 34(0 of the Act:-

e respondent/promoter is directed to refund the

mounti.e.,Rs'40,06,2661-afterdeductingl0o/oofthe

,asicsalepriceoftheunitalongwithinterest@9.80o/o
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p

ca

A

w,

Complaint No. 1"578 of

2Or9ltl77 of2020

on the refundable amount from the date of

cellation i.e., 05.01.201,7 till the date of its payment'

eriod of 90 days is given to the respondent to comply

the directions given in this order and failing which

I I consequences would follow'

Compla t stands disPosed of.

File be nsigned to the re

V. l-
(Viiay

Mem

Dated:

ii.
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(Dr. K.K. Khandelwal)
Chairman

Goyal)

Real Estate Regulatory Authority, Gurugram

o.oB.20z2


