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Dr. K.K. Khandelwal

Sh ri Vijay Kumar Coyal

This order shall dispose

authority in lorm CRA

Chalrman

Member

ORDER

oaall the 5 complaints titled as above nled before this

un.ler sect,on 31 oi the Real Estate [Regulation and

t27 2 / 202t / 21 a / 2At9 and
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Developmeno Act,2016 (hereinafter referred as 'theAct") read with rule28 of

the Haryana Real Estate (Regulation and Development) Rules' 2017

(here,nafter referred as "the rules') forviolation ofsection 11[4](a) ofthe Act

wherein it is inter alia prescribed that the promoter shallbe responsible lorall

its obligations, responsibilities and functions to the allottees as per the

agreement iorsale€xec!tted inte' se between parties'

The core issues emanating from them are similar in nature and the

complainan(s) in the above referred matters are allottees ot the project'

namely, sh.eeVardhman flora (grouphousingcomplex) being developed bv the

same respondent/promoter ie', Shree Vardhm'n lnfrahome Private Limited'

]'he terms and conditions of, the buyer's agreem€nts fulcrum of the issue

involved in all these cases pertains to failure on the part of the promoter to

deliver timely possession ofthe units in question' se€king award ofrefund the

entire amount alongwith intertest'

The details of the complaints, reply to status' unit no ' date of agree'nent'

possession clause, due date of possession' total sale consideration' total paid

amount, and reliefsought are given in the table below:

e-p.r,a-ea.ar".Ei.'i.-*"',:::*fl';l:,:"X:;T:XI#,",'*""

Por(ers!.h crause: r4{r) TrP -o\t\'toa ol oP l ': tq"]! ta bP toTptena within o

npriod ot thirtv six months 136) ot conmcnL knt ol ( stru:ion o!,th:,po^ 
^::tar.

iowcrlbiock in which the tlot is toco@.t n]h 
.o 

e,o L pe.,.::,i,",:;i.""" 
; ,. ;;;;,, .

' '''.,, -t t ',,n'." .lanshe\6eJ plon! and att ott

;:|:,:,::,:";;,1"';;i:,:;; ":,).,",i 
ii-,'t. *otn, i to" n,"u'ip tutud o -"'

;..,;,i,, ..,i,;',,,,.,;";;;":,,' .i,kro, " oqa o,' uq rctes r'P\ord th on'rct.t oaDotront
'',"..',,i,:-,5 *t-";, oth"b"'a ath ''d'o'pl" 1c. ph,,o ,, pp,,"a1

L
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727 2 / 2A21 / 2? A / 2019 and

-o..,.rion1".ticot*

> oc re.eiv€d dated 02.02-2022 ior towe6/block' 'l 8 and EWS block for Sround ro

13s 0oor,14s floor,and 3d floorrespedively
Note: Crace period is included whilecomputinBdue date ofpossession.

Common detailsr _

Occupation certifi cate- obtained on 02.02.2022

offer of possession- oflered, but belore OC

Due date of Possession - ( Earlier (for proceedings) itwas calculated irom date of

execution oibuyer agreement as d:te otcommencement olconstruction is noi

available in the file. Durins the proceedings, the counsel for respondent states a!

bar that date olcommencement ofconstruction was 18 03 20131 *

RERA registratlon- 88 ol20 17 dated 23 08.2017t

E
1875 sq. ft.

paid by
Duc date ot Toral sale
possession consjd€ranon

I,l cR/7272 /202r
/27A/20t9

Rs42,75,000

6t,24,543/-

55,92,393
1309.2016.

1875sq.tt.

r5 012019

cRltzTl/2421
/281/2019

27 0t.20L2
s9,83,761

270t.2ot2

lPagel4or

Prge 3 ol25
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aRlt275l2027
l2a0/201.9

6t,24,543/-

11sn1.20194 cR/127612A27
Rs,42,75,000

6t,24,543/

Rs.{6,87,500

61,54,2541-

400 /-

Rs55,28,

/27e l20 ts

15.01.2019

csl727A/2021
/28212079

E4-702

1875 sq. ft.

lPase16or

t6.07.2012 180920',l6"

0510.20131

tusr,4-q l'100/.

l

Rs.42,75,000

62,42,7O71

82-204

1875sq,ft.

2?.07,2072

t3 !9 2016r27.01.201282-60r
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rr. ,roisaiJiofiplar nts *ere filed bv the com plarn d nts against the promo(er

on accouni olviolation olthe burlder buyer's :greement executed between the

parties in respectolsaid units lornot handingoverthe possession by the due

date, seeking award of refund ihe entir€ amount along with rnterest and

It has been decided to keat the said complaints as an application for non_

compliance of statutory obligations on the pa(of the promoter /respondent in

ierms of section 34(0 of the Act which mandates the authoritv to ensure

compliance of the obligations cast upon the promoters the allottee(s) and the

realestate agents underthe Act, the rules and th' regulations made thereunder'

The lacts of all the complaints tiled bv the complarnantG)/allottee('are also

similar. Out oi the above{entioned case' th€ pa'ticulars of compioint rase

bearing no 1272/2021/27A/2019 litl€d ds sushila Devi vs Shree

Vardhman Infrahome Private Limited is being taken as a lead case in

order to determine the rlghts of th€ allottee(s) qua refund the entire

amount along with interest

A. Proiectand unltrelat€d details

7. 1'he particulars ofthe project'the details of sale consideration' the amount p'Id

by the complainantG), dat€ ot proposed handing over the possession' delav

period, iianv, havebeen detailed in the followinP tabular forml

t272/202r/27A/2019



HARERA !212/202t l27A /2Or9 
^nd

CR/1272/2021/275/2019 titledas Sushila Devi Vs Shree Vardhman

GURUGRAI\/

Er

lnftahome Private Limited

Details

Shree Vardhman
Curugram

flora, Sector _ l7D,

Nature ofthe Project GrouphousrngcomPlex

10.881acres

23 of2008 dated 11 02.2008DTCP license

validitY status

L-
9. RERA Registered/

registered

Sh. Moti Ram and others

Date o[ commencement

of construction of tower

18.03.2013

affidavit submitted

dated 27 .oa.2o22)

by

88 ol 2017 dated

IAs per

Registered

23.0A-2017

82 60,1

(As per page 16

Unit area admeasuring 1875 sq. ft.

(As per pase l6 ofreply)

oireplyl

I ,-;

t
17 27.01.2012

[As per page 14 of rePIYl

,al L4tal POSSESSION

5.

6.

7.

13.
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r27 2 /202r / 27 A / ?019 a^l

Total saleconsideration

in" const**aioJ *e 

-7,t 

C t*"tj a Q

of6 months,s allowed as

from date of
of construction of

Rs.42,75,000 /- -Basic sale Price
[As per page 17 of rePIY)

conpleted |9ithln o Perlod ol thlrt! six

months (36) oI connencement oI
constructlon ol the Potntulot
towe./block ln which the lat is locote.l
wth a s oce pe od aJ 6 nanths ot reLeipts

ot sonction ofbuildnq ptans/re'6ed plons

ind att otier opprovots subiecl ol the

building plons/revised plons and ol1 ather
opprovals subject to lorce noieure
hctudins ony rslrainshetrncnons fron
any outhotitis. non oealabtltrJ oI
btilding aoterioh ar .lSPute withhnndIt aorerlls ar .lBqute wth
,on",i,,,on .t"n,y /wa.klar.e und

circumstances beyond the contrct al
mpon! ond su\ed to neb PoYn.n^

brt the bryer n the to rcnPlet

Allow€d

Crace p€riod

18.09.2016

lCalculated

towerl

21.

Rs. 6r,24,543 l'
(As per page 49 ofreply)

Rs.55,92,393/

(As alleged bY comPlainantl

Due date of po5session

?2 by

i

trr-l

20
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24.

/Completion

127 2 / 2Azt / 27 A / 20 t9 and

on a2 02-2022

affidavit submitted bY

dated 27 .0A.20221

rThiswill not be considered

-to111?":'*"' -

offered but before oC

2 years,3 monrhs and 28 days

possession till date

nlins comPlaint

l1s.o1.2o1e

B. Facts ofthe complaint

8. The complainant has made the following subm issions in the complaint:-

i. The complainant was approached by respondent in lvlarch 2011 and

represented that it was planning to launch a residential project' So' the

complainant booked a flat and deposited a sum of Rs'3'50'000/-with the

respondent.

ii. An agreement dated 27'01 2012, executed between the parties whereupon

the complainantwas exPlained that the proposed residentialproject would

comprise of three_bed'oonr, three toilets' one drawing cum dining room'

one servant room with toilet, kitchen and three balconies and the same

would be approximate super area of 1875 Sq' Ft i'e'' equivalent to 174'17

Sq. Meter and also allotted the flat No' 604 in Tower No' B 2' ]'he

complainant has paid a total sum of Rs' 55'92'393/- As per the buve's

agreement, the respondent itself agreed that the consEuction of the flats

LI

f-
26.
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was likely to be completed within a period of thirty_six months' meaning

thereby, the construction work was to be rendered oD or before lulv 2015

But instead ofcompleting the corstruction olthe building' th€ respondent

was onlydemanding more money from the complainant-

iii. The complainant, sometime in luly 2014, visited the site of the project as it

was showD earlier and once again to utter shock noticed that the site was

lying closed. Upon enquires with the staff ofthe respondent she was once

again assured that the proiect would be shortlv completed Relving upon

ihe assurances, the complaioant wait€d further to hear any news of the

project for the next severalweeks and months'

jv. That ithas been categorirally mentioned thattime is essence ofthe builder

buyer agreement. But the respondent raised the demands of instalments

without adhering to the terms of the BBA and payment plan As per the

terms oftbe allotment, the possession oithe said unitwas to be handed over

to the complainant by within a p€riod of 36 months from the daie ot

execution of bujlder buver agreement dated (27rh lanuarv 2012) But the

builder was ra,singdemands without making construction accordinglv so'

in those circumstances, th€ complainant could not wait endlessly tbr

possession of book€d unit

v. That in viewof Section 3, 18, 19(1),19 (2)' 59' 60 and Section 61 of RERA

Act 2016, the complainant is eDtitled to refund olamount paid or receive

penalry of interesi for every month of delay' till the handing over of the

possessioD to the respo ndent Fu rthermore' as per the provisions o t Ru le 1 5

of llaryana Real Estate Regulatory Rules 2017' the complainant is entitled

for interest on th€ amount paid to the respondent at the rate prescribed

lZ? 2 / 2021 / 21 A / 2019 and
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I27 2 / z\zt / 27a I 2A1 9 and

under the RERAAct,2016

vi. The complainant has suffered losses or damages due to false and incorrect

statement or commitment made by the respondent for delivering the

possession of,flat within stipulated time' Thus' the complainant is entitled

to withdraw from the respondent project and is entitled to 8et the amounl

alone with interest ftom the respondent for loss/damage sustained due to

false statement in the advertisement/brochure in terms Sec 12 ofthe RERA'

Act,2016.

vii. That apart to the refund of amount of Rs 5 5'92'393 / -' the respo ndcnts a re

also liable to pay inter€st on the aforesaid amount paid and also damages'

compensation and costs to th€ complainant'

C. Reltefsought by th€ complainantr '

9.'l'hecomplarnantshavesoughtfollowing

Direct the respondent to refund the amount of Rs 55'92'393/_ along

with int€rest per an num-

Any other relietwhich this hon'ble authoritv deems rit and proper m'|v

also be granted in favour the complainants'

the authority explained to the respondent/ promoter

ns as alleged to have been commifted in relation to

act to plead guilry or not to plead guilty'

relier(sl:

ll.

l0 on the date ofhearing,

about the contraventio

section 11t41 [a] olthe

D. ReplybYtheresPondent

I1 lbe respondenthas contested the complaint on the following grou nd s'
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12. l he p resent complaint filed underSection 31 ofthe RealEstate

and Development) Act, 2016 is not maintainable under the sai

The respondent has not violated any ofthe provisions ofthe Act'

13. The comp lainant has sought reli€f u nder section 18 of the RE RA Act' but the

said section is not applicable in the tacts ofthe present case and 3s such the

complaini deserves to be dismissed lt is submitted tha! the operation ol

Se.tion 18 is not retrospective in nature and the same cannot be applied to

thetransactions thatwere entered prior to the RERAAct came into lorce"l'h'

parties while entering into the said transactions could not have possibly

taken into accountthe provisions oftheActand as sltch cannot be burdened

with the obligations created therein' In the present case' also the Flat Buyer

Agreement was executed much prior to the date when the RERA Act came

into lorce and as such section 18 ofthe RERAAct cannot be made applicable

to the present case. Any other interpretatiou ofthe RERA Act will not only be

against the settled principles oflsw as to retrospective operation oflaws but

will also lead to an anomalous s'tuation and would render the very purpose

ofthe RERA Act nugatory'The complaint as such cannotbe adjudicated under

the Provisio.s of RERAAct'

14. That the expression "agre€ment to sell" occurring in Section 18(1J(a) ofthe

RERAActcoverswithinitsfoldsonlythoseagreementstosellthathavebeen

e)recuted afterRERAAct came into forceand the IrBAexecuted in the present

case is notcovered underthe said expression' the same having been executed

priorto the date the Act came into force'

(Regulation

d provision.

t272/202t/2?8 /20L9

I
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15. That the FBA executed in the present case did not provide any definite date

or time frame for handing over of possession of, the Apartment to the

complainant and on this ground alone, the retund and/or compensation

and/or interest cannot be sought under RERA A't' Even the Clause 14 (al of

the FBA merely provided a tentative/estimated period ior completion of

construction of lhe Flat and f'ling of application for occupancy Certificate

with the concerned Authority' After completion of construction' the

respondent was to make an application for grant of occupation Certificate

(OC) and atter obtaining the 0C, tbe possession oithe flat was to be handed

16. The reliels sought by the Complainant are in direct conflict with the terms

and conditions ofthe FBA an'l on this ground alone' the complaint dese've to

be dismissed. The complainant signed the agreement oDly after having read

and understood theterms and cond'tions mentioned therein and without any

duress, pressure or protest and as such the terms thereof are fully binding

upon her.The said Agreement was executed much priorto RERA Act coming

into force and the same has not been declared and canDot possibly be

declared as void or not bindingbetween the parties

17. It is subm,tted that delivery of possession by a specified date was not essence

of the FBA, and the complainant was aware that the delay in compl'tion of

construction beyond the tentative time given in the contract was possible'

Even the FBA contain provisions for grant of compensation in the event of

.lelay.As such, it is submitted wiihout prejudicethat the alleged delay on part

of respondent in delivery of possession' even if assumed to have occurred

t212/202t/27A/2019
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cannotentitle the complainant to ignore the agreed contractual t€rms and to

seek interestand/or compensation on any otherbasis'

18. It is submiBed without prejudice that the alleged delav in deliverv of

possession, even ifassumed to have occurred, cannot entitle the complaint to

res.ind the FBA under the contraclual terms or in law The delivery oi

possession by a specified date was not essen'e of the FBA 3nd the

complainant was aware that the delay in completion olconstruction beyond

the tentative time given in the contract was possible' Even the FBA coDtain

provisions for grant o f compensation in the event oi delay As such' the tim e

given in clause 14(a) of F8A was not essence oithe contract and the breach

thereofcannot entitle the complainant to seek rescind the contract

1t is submitted that the order ol refund shall cause irreparable loss and

hardship not only to the Promoter of the Project in question but also the

majority of its allottees who are interested in taking possession of their

respective flats. Anv order ofrelund willopen a noodgate tor such orders and

shall sound the death knell fo' the Project in question' The project is also

alreadyunder nnancialstress due tovarious reasons beyond the controlof its

Promoters including Covid 19 pa'demic and the order of refund would

increase the finaDcial stress to such a high l€velihat completion of the project

would become ,mpossible causinglosses to allstake holders'

20. Copiesofallihe relevant documents have been filed and placed on the record'

Therr authenticity is not in dispute' Hence' the complaint €an be decided on

thebasis ofthese undisputed documents and submission madeby the parties

1272/202r /27A /2019 and

Pigo 13 ,125
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21. Keepingin view the judgement of Hon'ble Supreme Court in case titled as M/s

Neu,tech Promoters and Developers Pvt Ltd yersus Statc ol U.P. and Ors.

(Supra, the authority is proceeding lurther in the matt€r where allort.e

wishes to withdraw from the project and the promoter has aailed to give

possession of the unit as per agreement ior sale. Accordingly, the authority is

proceeding turther to decide the matter based on the pleadin8s and

submissions made by both the partiesduring the proceedings.

E. lurisdictionof theauthority

[.] Territoriallurisdlctlon

23. As per notification no . 1/92/2017-1TCP doted 74.72.2077 issued by To\\t1

and country Planning Department, the jurisdiction ofReal Estate Regulatory

Authority, Gurug.am shall be entire Curugram District lor all purpose with

The authority observes that it has territorial as well as subject mafter

jurisdiction to adjudicate the present complaint for the reasons given belorv

offices situated in Gurugram. In the present case, the project in question is

situated w,thin the planning area of Gurugram Distrlct. Iherefore, this

authority has complete territorial jurisdiction to deal with the present

E.ll subiect matter iurisdlcUon

2a. Section 11(al(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section ll(al(al 
's

reproduced a! her€under :
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(4) The pronatet shoit

[a) be rcsponsible Jbr oll obligations, responsibilities on1l Iunctians
under th. ptovkions of thit Act or the tules ond rcgllotnns node
thercundet or ta the ollottees os per the ogre.nent fat sole, at to the
ossocidtio ofo otteetosthe coseno! be, till the conveyonce ofoll the
aportment' pbts.t buit.lihss, os the cose noy be, to the ollottees, ot the
connon ateas to the assaciation olaIlattees ot the conpetent atrho ty,
asthecose no! be,

Section 34-Functions of the AuthonE:

344 of the An p.avd$ to enture campliance olthe obhsatons co!
upan the prcnoter' the ollotteet and the reole{ote ogents undertha
A.t and th e rul es and .es u lotions nade th ereunder

25. So, in view oi the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

26. Further, the authority has no hitch in proceeding with the complaint and to

grant a rel,efof, ref,und ln the present matt€r in view ofthe judgement passed

by the Hon'ble Apex Court in Newtech Promoters and Developen Private

Limited Vs Statc ofU.P. and Ors. (Supra) and reiterotetl in case ol M/s Sano

Real.ors Privote Ltmtkd & other vs Union oJ Indio & others sLP (civil) No.

13005 of 2o2o decided on 12.05,2022whercin it has been laid down as

obligations by the promoter leav,ng aside compensation which is to be

decided by the adjud,cating offic€r ii pursued by the complainant at a latcr

"a6. F.on the shene ol the Act ol whkh o detoiled relererce hos been

node ond tokins nate ol po\|er of odtudication dehnedted with th?
resutotory outhoriE ond adjudicotins ofrce. whatfnallycutb out B
thot ohhough the Act indicotes the distinct qpretsions like refund,

r27 2 / 202r / 27 a / 2019 and



il HARERA
GURUGRAIV

'interest,'penalrl ond conpensonon, o conlaint rca.ling of Sectians 1u

ond 19 dearly nontfens thotwhen ncohes to refund ofth. anaunl,
ond ihtereston the.efund onaunL or dnecting parnentaIrt dtlot
deloled delivery alpossession, or penalt! and interest the.eon, n s the
rcgu 1 otory outhori A whi.h has the po||et ta eto n i ne o nd d e te rn ne th e
outcone ofo conplainLatthe sone tne, when x cones toa qLesoan
olseeklrg the relief ol oAjudging .ampensotioh ohd interen thercan
u n der Section s 1 2, u, 1 a o n d 1 9, the o dj u d tca ti n s ajlc e t excl u ti,e ty h or
the pawe t ta d etern i he, k ee ptn s n vte\| th e ca I lecd ve reo d i no oI se. t o n
Tl reodwith Secron 72 olthe Act.iltheadiudicotion underS.ctions 12
u,1a and 19 other thon conpeneaon as ehvisased, ilextendeA b the
odjudicoting allicet as pruled thot, in ourview, na! intend to etpohd
the onbit and scope al the powqs ohd Iun1ions olke odju.licoans
olicer rnder sec on 7t ond that vatl.t be asoinn the nandotc olthe
Acr2A16."

27. HeDce, in view ofthe authoritative pronouncement ofthe Hon ble Supreme

Court jn the cases mentioned above, the authority has the jurisdictron to

entertajn a complaint seekine refund of the amount and interest on th.

labour, various orders passed by NGT and weather conditions in Curugram

and non-payment of instalment by d,fferent allottees oithe project. llut alL

the pleas advanced in this regard are devoid ofmerit. The subject unit was

purchased in the year 2012 and the events taking place such as shortagc ol

labour, supply of raw material and various orders passed by statutory

authorities do not have any impact on the project being developed by the

respondent and the same are annualfeatures. Though some ofthe allottecs

F. Obiection regardingforce maieure conditions.

28. The respondent-promoter raised the contentiorl that the construction ofthe

pro,ect was delayed due to force majeure conditions such as shortage or

1272/2427/27A/2019

-l



*HARERA
#- crrnrcnnur

may not be regular in paying the amouDt due but whether the interest ofall

the stakeholders concerned in the said projectcanbepulonhold due to fauk

of due to some of the allottees', the answer is in the negative. Ihus, the

promoter respondent cannot be Siven any leniency on based of afo.esaid

reasons. lt is well settled principle that a person cannot take benefit of his

own wrongs and the plea advanced in this regard is devoid olmerit

F.ll Objection regarding iurisdiction of authority wr.t. buyer's agreem.nt

execut€d prior to cominginto force oltheAct

29. Another contention of the respondent ls that authoriry is deprived oi the

jurisdictiontogointotheinterpretationolorrightsofthepartiesintersein

accordance with the flat buyer's agreement executed between the part'es

and no agreement for sale as referred to under the provisions ofthe Act or

the said rules has been executed interseparties. The authority is otthe view

that the Act nowhere provides, nor can be so construed, that all previous

agreements would be re'written after coming into force oftheAct. Thereiore,

thc provislons ol the Act, rules and agreement have to be read and

rnterpreted harmonioudy. However, ilthe Act has provided for d.alioB with

cetain specific provisions/sjtuation in a specific/particular nranner, then

thatsituation willbe dealtwith in accordance with the Act and therules dfter

the date ofcoming into fb.ce ofthe Act and the rules. Numerous provisions

of ihe Act save the provisions of the agreements made between the bul'ers

lZ72 /2021 /2'78 / 2019 rnA
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72? 2 /2027 /21a/2a19 dnd

and sellers. The said contenrion has been uph€td in

of Neelkamal Reattors Svburbon pvt Ltd Vs. UOt

of2077) decided on 06.072.2017 which provides as

Isht )er Singh Dahiya, in order dated 17.12.2019 rhe

Appellate Tribunat has obs.ryed as under: _

lle. Undet the ottsb$o! Sp. on t0_thedelari4 hand,ng ovet L4c po\-"r,onAauttl be eunkd ltoq th? dok aent,oned h i; os,e"aeat lor.atc entetpd Laor.ne ptohot?r^o_nd the altodep oriot to t: rpg,<ttot@a Lndet RrRA. Undct ,h.
orct,tnfi ot HERA rhe pt@d cr B sNen o tontq b t evre 6. do.e ol t onptcnor

dader Sefior 4_ The RF,J' doe, ad.aa;npfuprewtrtag ottonno, L b?rweec the flot purchotu ord the orcao,el
122 he hoP ottqdr d* 6ed that obove sroted prot^tot. oJ the RLp,c !,.4otara<pe, tne tn aatutp. Thev nu, tosone dknt be \ath! o ftt t oot tc at qud.,

li,::::::_:!::, !t: !,* -- ;r,or srcu?d thc vol.lo o1 t he p, o, i,,on, o1 itu(o.-not bp 
_. 

noup4aed. the p ttdnpfi Bconpe@d enough Lo tpCBlao tow ho\ tasrcm\pati" @ rctrcd t tR etreft A tow can bc ev.r haded toitt", *u"_gi" t.'nst04 ad rot , ishB bctweea t lE pottis n t he toryer pub,ic ,.r.,et wei.
::.: :::.e :y !o:!t h tu nhd.t rot th" REp"l ha, bcpa t;oned h t he to,set pdbt..t,.reQ! onq a thuough 

-sttdy 
oad dsLsbn nad? ot rhc h,!*" t"'*t a...5.anotns Lonntte" ondserert cotunittea Lh hstbn t d Edeo,t.a , 

"pion,.

the Iandmark judgment

and otherc. [W.p 2737

IIaryana Real Fsrare

:r0. Further rn appealno.173 of2otg tittedas Moglc EJrc Devetoper pvt. Ltd. Vs_

34. Thus, keeping in vietu out oloresoid
op an that the p.otisiant ol the Act orc

D* .\p_ten: ond tunttinon\ o! hp oa,ecnqr nt .ote th" aL;upe ,hott o.elL.ttpd tathe iQr t dplared po.se\:Dr thatop. on tke t.o,onabtL t p
ntetp"to. o, o\tde\t tn RLtc t\ot t\e tute\ond ore\dpd latar*o *,"" 

""ootiroteolconpensotiohnentionedintheogreementfo.soteBlioOtetoteisnoriA.,

31. The agreements are sacrosanct save and excepr fo. the provisions which

have been abrogated by the Act itsef Further, ir is noted rhat the builder
buyer agreements have been executed in the manner that there is no s.on.
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lelt to the allottee to negotiate any oa rhe clauses contain€d therein.

Therefore, the authority is of the view that the charges payable u nder va riou s

heads shall be payable as per the agreed terms and conditions oi the

ae.eement subiect to thecondition rhat the same are in accordance wirh lhe

plans/permissions approved by the respectrve departmenrs/competcnr

authoritjes and are not in contravent,on of any other Act, rules, statutes,

instructions, directions issued thereunder and are not unreasonable or

exorbitant in nahrre.

C. Findings on the relief sought by the complalnant

c. r Direct th€ r€spondent to retund th€ amount of Rs.55,92,393/- along

with interest per annum.

32. ln the present complain! the complainant intends to withdraw arom the

projectand is seeking return oftheamountpaid by her in respect olsubject

unit along with interest at the prescdbed rate as provided under section

18(11 of the Act. Sec. 18{1) ol the Act is reproduced below for ready

"Section 1A: - Retum ol omount dnd conpensdnon
13(1) fthe ptonoter loih to conptete ot is uhobte o give pa$e$i.n olon
aponment,ploa ot bu dlns.
(o) in oc.ardonce with the terns ofthe osreenent lor tute or, as the coe n.r

be, duly.ompleted bt the date spealed th{ein)at
(b)due to discontinuonce ol his busihds os o devetop* on accouht ol

,uspe$ion or revacotion oI the registotion under thk A.t or lbt any

he shal be lioble on demon.l to the dllotte$, in cose the ottottee wshet ta
withdruw fron the prcjeca withaut prcjudice to any othe. rcnedyovatloble,
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to retura the omount reeeived by hin in respect ofthot oponnent, plot,
buil.ling, ds the case mdr be, wirh inte.est ot stch rote os no! be
prqcribe.l in this behollincludtnsconpensotton in the tnanner os pravded
unde. thts Act:

Provided that \|hete oh ollottee daes not intend to wtthdrcw ton th.
protect, he shall be paid, b! the pnnater, tnLerest lar every hnhth oJdetuy,
titt the hahding ovet althe possesston,ot such rate asnoy be prescnbed '

(Ehphotssupptietl)

33. Clause 14(a) of the apartment buyer asreement (in shor! asreenrentl

provrdes for hdndrng over otpossession and rs reproduced below

'14(o), PoSSESStOttJ

''The constructian olthe llat is likely to be campleted whhin o
pe.iod ol thirty stx nonths (36) ol conmencenent ol
construction oI the portielar tow./block in which the flot
ls located wth o sruce penod ol 6 nonths ot rcceipts ol
sa n. t io n al building p la ns/rev ised plo ns o nd a I I ot h e t o pp nvo I s
tubject al the building plons/teised plons ond oll athet
opprovals subJect to lorc noiewe including ony
testruins/restrictions f.on ont outharities, non availobilitt ol'
building noteriols or dXpute with cansiuctjan ogenq
/wo*force ond circunstonces beyond the connatolcanpan!
ontl sfiject to tinely poynents by the bryer in the sotd
conplex.'

34. The above-mentioned clause is unconditional and provides that jf the

respondent is unable to complete the construction ofthe a)lotted unit within

stipulated period of 36 months, then a grace per,od of 6 months shall be

allowed to the respondent. since there were situations beyond the control of

respondent such as institutjon ol liquidation proceedings against the

contractor company, resuking in shortage of labour at project due to

stoppage ofwork at the project site. Therefore, the authority is ofvicw that

the said grace period of 6 months shall be allowed to the respondcnt

12721202r /278/2019
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Therefore, as per clause 14(a) ol the buyer's agreement dated 27.01.2012,

the due date of possess,on comes out to be 18.09.2016.

35. Admtssibtlity of reihnd along wlth prescrlbed rate of lntercst: The

complainantis seeking refund th€ amountpaid by her at the prescribed rate.

However, the allottee inteDds to withdraw from the project and is seekDrg

refund oathe amount paid by them in respect ofthe subject unit with interest

at prescribed rate as provided under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 15. Pres.ribed tute oJ iaterest- lPrceiso to section 12, section 18 ond
sub section (4) dnd sbsection (7) of sectioa 191
(t) Fot the purpoteolptovttuto sectioh 12:ection La;ond sub eLttonr(t)

ond (7) olsectin 19, ke "intetst ot the rate prejcnbel shuttbe Llt!
Stote lJonk oI lndia highest n)arynol canollendtng rute +2%

Provided that n cose rhe state Bonk of lnaia norsthat c.n al
lenAing rute (MCLR) k nat in use, it shull be rePlo.e.l by elLh
benchnarklending rctes whtch the State Bank oltndto may fx Jran
tine totme for ldAins tothe gene/alpubhc.

36. The leg,slature the subordrnare legrslahon under the

provision of rule 15 of the rules, has determined the prescribed rate ot

interest. The rate of interest so determined by the legislature, is reasonable

and ,fthe said rule is followed to award the interest, it willensure unifornr

practice in all the cases.

17. Consequently. as per websrte ot the State Bank ofInd,a i.e., Q!llsbi.co.in,

MCLR) as on datei.e.,29.08.2022 is

8ol0. Accord,ndy, tbe

lending.ate +20lo i.e., 1

interest wrll be margrnal cust ul

the marginalcost oflending rate (inshort,

ook.

127 2 /2021 /27 A / 2079 a\d
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38. Keeping in view the tact that the alonee/compiainant wishes to withdraw
t om the project and is demandjng rerur. of rhe amount recejved by rhe
promoter in resped of rhe unit wirh inte.est on failure of the promoter Lo

complete or inabi[9, to gjve possession of the unir in accordance wirh thc
terms ofagreemenr for sale or duly complered by the date specified rhe.cin
the matrer is covered under secrion 18(1) ofthe Act of 2016.

39. The due dare ofpossession as pera8reement for sale as menrjoned in the tabte
above is 1a.09-2016 and there js delay.f2years 3 months and 2a dai! on
the date offiting ofthe comptainL

40. The occupat,on cerrjficate ofthe proj€ct where the unit is siruated has been
obtained by rhe respondent/p.omoter on 02.02.2022 i.e., much after the due
date of possessjon and 6ling of compla,nr which was on 15.01.2019 So ir
shows rharafter the due date has expired, the altotree has exercised her right
to withd.aw from the project and soLrght refund of the p3id,up amoLrDt.

Ivloreover, the aurhoriryjs ofthe view tharthe allonee cannot be expected ro
wait endtessly for raking possession ofthealtofterl unit and for which she has
pa id a considerabte amount towards rhe sale consideratio n. Moreover, th e facr
cannot bejgnored rhat rhesaid OCdated 02.02.2022 is obrainedafrerthedarc
of institurion of present complaint.

41. Further, the Hon,ble Supreme Cou.t of lndia in the cases o/ Ireldec,
Promoters anil Devetopers privote Ltmited ys State olu.p. and orc. (supra)
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rpitprotpd in .osp oI M/\ Sono Rcofiors P.ivotp Limitpd & othpr y: Unn

ollndla & others. (Supra) observed as underl

25. The unqualifed dsht of the allattee to eek rcfund rele ed Under
section 13(1)(a) ond sectian 1eP) ol the act is not dependeht on on!
conti ngen ci e s ar stipu lations ther eal ]t oppea6 thot t h e tes ttta tu re ha s

conrtou slr p.avi ded th i s t igh t ol tefun d on denohd o s o n u ncohtt ton o t

absohte risht ta the ollotEe, Ithe prcnater fons b strc possession ol
the oportnena plot or building wkhin the tine stpuldted undet tlte
tems oI the osrcenehtesordte$ olunloreseen avenE ot na! ottti\
of the coutt/lnbunol, |9htch is in either woy not utttbutable to rhc

ollottee/hohe buyeL the prcnotet is Lnder on ablisotton ta rclund the

anount an denand with ntercst ot the tute prefiibed by the Stote

Aove.hnent hctrding conpensotion in the nonnet provtded under the

Actwith the prctso thdt if the allottee does notwish rowithdruw lion
the pto)ect, he shal be entitled lor intercst Iot the peaod oldetor ,tt
hondng ove/ posession ot the rote prescnbed.

42. The promoter is responsibl€ for allobliCations, responsibilities, and iunctions

under the prov,sions ol the Act o12016, o. the rules and regulations made

thereunder or to the allottees as per agreement for sale under section

11(a)(a). The promoter has failed to complete or unable to give possession or

the unit in accordance with the terms ofagreement for sale or duly completed

by the date specified therein. Acmrdingly, thepromoter is liable to the allottee

to return the amount received by him ,n respect olthe unit with interest nt

such rate as may be prescribed as she wishes to withdraw from the project,

without prejudice to any other remedy available.

43. Accordingly, the non-compliance ofthe mandate contained in section 1l (4)(al

read with section 18[1) ofthe Act on the part ofthe respoDdent is established

1,27 Z /2021/214/20L9 znd
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Assuch, rhecomplainant is entirled to refund otthe
at the prescribed rare of,nteresr i.e., @ 10% p.a.

entire amount paid by her

[the State Bank of Indi,
highest marginal cost of

prescribed under rule

Developmenr) Rules. 201

directions undersection 37

upon the promoter as per

section 34(01

lending rare (NlCLRl apptjcable as

15 ot the Haryana Reat Estare

7 from the date ofeach payment ri

IRegulation and

ol refund of the amount wirhjn the rimetines provided
Haryana Rules 2017 ibjd.

H Directtons ofthe authority

44. Hence, the aurhoriry hereby passes rhis o.der and issu.s the foltowins

i. rule 16 ot the

olthe Adto ensure compliance ofobligarjons casr

the function entrusted to the authority undet

i. The respondenr/promoter is directed to refund the amouDt .ecen,ed
by it from the complainanrs (mentioned at serial no. 3 oi this

100k

(Resu

apd Rs.5740.700l- resne.tivelv atong wirh inrerest ar the rareof
as presc.ibed under rule 15 of

on and Development] Rutes, 20t
payment tillthe actualdate of retund oith6

lati

the Haryana Real Estale

7 from the date ot each

'I 27 2 / 2O2r / 2 / A / 2A19 and

393/- Rs.59 a3.757l- Rs.56.58.400/,. Rs. 55.28 6.1Ltl
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A period of 90 days is

directions given in this

would follow'

given to the respondent

order and lailins which

45. This decision shajt rn utatis mutandis apply to cases men tioned jnpara 3 ofttris

46. The complain ts srand disposed

on the case fite ofeach matter.

47. Files beconsigned to registry.

of. Truecertjfied copies ofrhis order beplaced

Ther€ shall be separare decrees in rndividual

(D'.(vijay Ku

Haryana Real Estate Regulatory Au th o rirv.
Dated 29.08.2022

K.K. Khandelwat)
Chninnan

Gurugram

ar Goyal)
W*+---a


