
THE HARYANA REAL ESTATE REGUTATORYAUTHORITY,
GURUGRAM

Date of decision: IZ.OB.ZOZ2

M/srREocnac@

Shri Mohd. Faris
Shri M.K Dang

Chairman

Member

HARER

BEFORE

Dr. K.K. Khandelwal

Shri Vijay Kumar aorl,

ORDER
L' This order shall dispose of all the five compraints titred above fired beforethis authority under section 31 0f the Rear Estate fReguration andDeveropment) Ac! 201,6[hereinafter referred as ,,the 

Act,,) read with rure28 of the Haryana Rear Estate [Reguration and DeveropmentJ Rure s,;.017fhereinafter referred as ,,the 
rures,,) for vioration of section rr(fl(a)of the
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NAME OF THE
BUITDER

THE CORRIDORS

cR/e6s/20 Rohirfaggiand so. 

-

f 44?i;;#d;:,i;:1.;y.,i,ll' Shri Sukhbir yadav
Shri M.K DangcR/1,326/2 Sr:9g.?Barraunffi

M/s Ireo Grace nuritu.n i; ffil, Shri Sukhbir yadav
proxy for Ms. Ankur

Berry
Sh.i M.I( DangcR/7372/2011

Surbhi Jain V /S M/s lreo Grace
xealtech pvt. Ltd.

NirbhayStrrnt r.ffi
_ Ireo Grace Realtech Fui. ilai. 

"'r.

Shri Rishabh lain
Shri M.K DangcR/288s/2021

Shri M.K DangcR/s782/2021
Rakesh pandit V/S,A r*;;;

Realtech pvr. Lrd.

Case dtle



UUed,e
eunuenAha

Act wherein it is inro- ^,. H--...----=,/
resPonsible for 

is inter alia

;['::::'::::.',:-J.;:*lll]Hlff l;$!:H,:1:',,,';z. The core 
-:":ro. 

sale executed inter se bt
cornprain, 

issues ernanati 

Ient ror sale execut 

,H:::: 
r-"ucrurlS 

to tirr

narnerY, rnn"" 
in the 

'oo'nt 

rrorn thern 

:: ji*lI:*'en 
parties

;;::::dFlTffi:::i*l;:;:ff:'::':"'reand'[he
,h e ssu e ;:,:ffi 

*, .#ffiid*lH#lfi,,l' 
j'

prornore. ,";;;. ,::i::se 
cases pertains ro rairure o, ,l" 

rulcrurn or

possessio, o ""'er tirnellz possession or ** ;il ; ;::" 
part or the

'*Irjffi[*#***r*:d#;
:ant' 

and relief sought are given in the rabre berow;
nrolect rvimuirra

Location / t'he Corridors" a
"16u 6*ffi"r;

proyect-Ei-

-DTCP 
License No,

Name of License-e

Rera RegisEre-d

Resistered,in 3 phases
vide 378 or zdn dated oi.i'iiiz(phase 

1 )videszz of zotT a."t"Jdi.;;:.;A'i 
@hase 2)Vide3Te of 20LT dared oz.,iz.iiiz (phase 3)

30.06.2020 (for phase L and 2)

Registered

Phase II: rower ALto A5, ss_ss, c, L1?:;iffir.rr"%nienr
shopping

Cornplaint 
No. 965 of 2022 &_ others

os of 2oL3dared rsz'stzs#
M/s prpr;" ,^^ o!!,1.1,013 

valid upto 20.02.2021iM/s precision 
Rearioll il ffi . :lT iiffrii

Validity St"trc

Details of phases

Phase III: Towerbf to OS
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Relief
Sought

Direct rh---d
respondent
to handover
physical
possession
of the unit
along with
delayed
possession
charges.

Restrain the
respondent
from

Oeta iti oiOccupa tio,n-
uertificate

:,ni _complied wir'h;iifl:Yf9' " defined l

ii*T#;ri***t*pi:#l;rhtjlhl;d":{'."l*-,tl;:;'"rilTr
/itl,q1;,fi 'l;l*";ill,i,[:Ji:;'r'orthiso*'"';;]lli::ii,#;#i;il:HTt
I ::1, r r,r, u ffi ;lJ"?* j : ;li*iiidi i{ !,fiTJ,ll 

e, co n s i d e.a,l o,i .uei. tra ti o nproposes to offer

:: ! r, ; ;; ;' ;;; S :' 
o o 

" 
; ; ;ffi ;',1' "": 

* o';;;iffi 
ffi},[,:jl,t tr 

ff.;;

ffifi+*liii#lruro*****lfurrl?,loril,,,i,Si::f
Date ofapproval 

r

Date of enrr.on.lt 
building ptans: rr.oriil

f_r^+^ _ . ^ 
ent cleara nce: 1,2.12.20L3

, rr .201,4

comptraini
No,, case
Title, and
Date of
filing of

complaint

Unit
admeas
uring

apartment
buyer

agreement

Totat Siie
Consider
ation /
Total

Amount
paid by

the
complaincx/gos/

2022
RohitJaggi
and Sonu
Saberwal
V /S tvt/s

Ireo Grace
Realtech
Pvt Ltd..

DOF:
1.6.03.2022

o+.oz.zwi rooz, rottr
floor, tower
C9
(annexure-
P-4 on page
no.77 of the
complaintJ

1.483.57
sq. ft.

zs.o+.zoi TSC: -
Rs.1,63,82

,206/_

AP: - Rs.1,
54,02,076
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HARE

charging
enhanced
developmen
t charges.

Direct the
respondent
to provide
area
calculation.

Refrain
from
charging
holding
charges.

Direct the
respondent
to give GST
input tax
credit on
GST levied.

Batra V

Pvt. Ltd.
DOF:

04.04.2

floor, tower
A2

Iannexure-
C-2 on page
no.64 ofthe
complaintJ

1876.38
sq.ft.

TSC: -

Rs.2,06,61

,0e2/-

AP: - Rs.

t,gg,6g,g2
0/-

Direct the
respondent
to handover
physical
possession
along with
DPC.

Direct the
respondent
to provide
copy of
executed
BBA.cR/1,372,

2021
Surbhi Jai
v/SM/s

Realtech
Pvt. Lrd.

DOF:
24,03.202

Tower - 43

(annexure-5
on page no.
43 of
complaint)

sq. ft.
TSC: -

Rs.1,73,06

,0gB/-

AP: - Rs.
1.,59,98,77
3/-

Direct tht:
respondent
to handover
physical
possession
along witJT

DPC.

Cost of
cR/288s/

2021
Nirbhay
Shankar

Bhatnagar
V/S M/s

Ireo Grace

27.09.202t 103, first
floor, tower
B5
(annexure-
C-4 on page
no. 58 ofthe

23.02.201,6 Direct the
respondent
to handover
physical
possessiotr
along with
DPC.
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Complaint No. 965 of ZOZZ &
others

04.07.2022
04.03.201.4

20.L2.2021
1,2.05.201.4
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Reatte{h
Pvt, Lt$.

I

D.O.F:l
06.08.2021

I ota unit
I

I area:
I 1312.50

I sq ft.

New
Unit
area:
1593.06
sq. ft.

ls
cR/3782v2
021 Rakelsh
Pandit VfS
M/s Iref

Grace I

Realtecil
Pvt. Ltdl

I

D.O.F: I

l,s.os.2od1

1.7.11.2021 J Old Unir:

| rc2, 1sr
I Floor,

I Tower - C-4

I

New Unit: 
l20L,2nd I

floor, Tower lB's 
I

05.05.2014

Unit
shifting
date:
08.1,2.201,5

TSC: - Rs.
1,56,67,49
t/-

AP: - Rs.
1.,54,40,86
2

J Direct the
I respondent
I to handove.
I physical

possession
along with
DPC.

ferred above certain-abile

rm
eration
re allotteeIs)

follows;
Abbreviation Full fo
TSC Total Sale consid,
AP Amount paid by th

/lauons hatre been used. They are etaUoratea zrs

4' The aforesaid complaints were filed by the complainants ag,inst the
promoter on account of vioration of the builder buyer,s ag,eement
executed between the parties in respect of said units for not hancling over
the possession by the due date, seeking the physical possession ol, the unit
along with delayed possession charges.

5' It has been decided to treat the said complaints as an application for n,n-
compliance of statutory obrigations on the part of the promoter
/respondent in terms of section 34[0 of the Act which mandirtes t.her
authority to ensure compliance of the obrigations cast upon the pr.moters,
the allotteefsJ and the real estate agents under the Act, the rules and the
regulations made thereunder.

6' The facts of all the complaints filed by the complainant(s)/allortee[s)are
similar' out of the above-mentioned case, the particulars of lerad case
cR/965/z0zz Rohit Jaggi and sonu saberwqt v/s M/s lreo Grace

Complainr No. 965 of ZO2Z &
others

Page 5 of 3!)



HARE

Realtech t' Ltd. are being taken into consideration for deterrnining the
allottee(s] qua delay possession charges.

A. Project unit related details

7. The particul rs of the project, the detairs of sare consideration, thre affiount

rights of th

paid by the

delay perio

cR/e6s,

mplainant[sJ, date of proposed handing over the possession,
if any, have been detailed in the foilowing taburar form:

Deta

f the project "The Coridors,, at ,aaro. ,0"
Gurgaon, Haryana

of the project Group Housing Colony

license

status
05 of ZAl3 dated Zt.OZ.2O1:t 

"rh;upto 20.02.202L

licensee M/s Precision Realtors put. f,ta,-na i
others

RERA

registe
Registered/

Registered in 3 phases

Vide 378 of ZO1,Z dated
07.12.2017[phase 1)

vide 377 0f 2017 dated 07.L2.2017
(Phase 2)
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Rohit Jaggi aidi$onu saberwal v/s M/s lreo Grace
Realtech pvt. Ltd.

37.5125 acres



HARE

vide 37e Wtzzati
[Phase 3)

30.06.2020 (for phase L and Z)

31,.1.2.2023 (for phase 3)

Unit n 1,002,1Oth floor, tower C9

(annexure- p-4 on page no. 7,7 of the
complaint)

admeasuring 1483.57 sq. ft.

tannexure- p-4 on page no. Ti, of the
complaint)

f approval o
plans

23.07.20L3

(annexure R-23 on page no. 67 of
reply)

Date of Ilotment 07.08.20L3

fannexure- p-3 on page no. 65 of the
complaint)

partment buyer

[annexure- p-4 on page no. T4 of the
complaint)

approval
fire scheme 27.1,1,.201,4

fannexure R-11 on page no. i,3 of

Due date f possession 23.01.2017

Page 7 of 39

environment L2.12.2013

fannexure R-9 on page no. 66 of reply.)

25.04.20L4



HARE

(calculatea f
of building plans)

Note: Grace period is not allowed.

n clause 13. Possession and Holding Charges
Subject to force majeure, as defined
herein and further subject to the
Allottee having complied with all its
,obligations under the terms and
"conditions of this Agreement and not
iaving default under any provisions of

this Agreement but not limited to the

ompany proposes to offer the
possession of the said apartrnrent to

date ofapproval of
/or fulfillment of

I :,r..,{ paymenr of all dues and charges

I 
including the total sale conside.ration,
fegistration chares, stamp duty and
other charges and also subject to the
allottee having complied with all the
formalities or documentation as
prescribed by the compan,F, the

to allow for unforeseen delays beyond

thereunder(Commitment period).
The Allottee further agrees and
understands that the company shall
additionally be entitled to a period of
180 days fGrace period), after the
expiry of the said commitment period

Page 8 of 39
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HARER
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I Complaint No. 965 of ZOZZ & i

I others __]

the .urronrble- ."nt.ol- 
"f th;::'ry_

Rs. 1,63,8 2,206;-
[as per payment plan on page no. 68 o,f
complaintJ

Rs. 1-,62,95,4L8 / -

(revised total sale consideration vide
Ietter dated 26.04.201.6 annexed orr
page no.64 of complaint)

L7. Total sale consideration

1.8. Amou
compl

rt paid
rinants

L,54,02,076/_

ofaccount on page no,

L9. Occup tion certificate I zz.ot.zozz

[annexure R-21 on page no. 186 of
replyl

76.02.2022

[annexure R-ZZ on page no. 1BB of
replyl

20. Offer o possession

Facts of the c

The comp

complaint:

. That complr

apartment in 1

sector 67 A, G

paid Rs. 7ZpO,

rmplaint

ainants have mac

inants relying ut

re project of the res

rugram and signed

100/- as bookingan

e the following submissions in the,

)on the representations boo[<ed an
;pondent namely,,Corridors, situated at
an application form on 05.03.2013 and
tount. out of the total sale consideration

Page 9 of 39)



UABEEE Complaint No. 965 of Z0ZZ &
othersGURUGl?AM

of Rs. 1,,63,82,206/-.The respondent revised the pLC from Rs. j. 7,74,3s0 /_
to Rs. 1,6,87,s61,f -, therefore the revised totar cost of the flat was Rs.
1,62,95,418 /_.

22' That on 07'08 '2013 respondent issued an allotment Ietter in flavour of
them and allotted a unit no. cD-c9-10 -1,ooz, for a size adrnLeasuring
L48357 sq. ft.

23' That thereafter on 2s.o4.zoL4 a preprinted, one sided, buirder buyer
agreement was executed interse the parties. As per clause 13.3 of the
agreement the possession of the said apartment was to be hanrJed over
within 42 months from the date of approval of building plans or fulfillment
of preconditions imposed thereunder. As per the agreement the c:ompanJ/
was additionally entitled to a period of 180 days, after the expir-y of the
said commitment period to allow for unforeseen delays beyond thi:
reasonable control of the company.

24' That the respondent kept demanding the instalments aLnd t.he:

complainants have paid the instalments. As per the statement of account:
dated 07.02.2022 the respondent has demanded Rs. 

.r,,s4,02,076/_ 
and,the

same has been paid by the complainants.

25' That as per the home loan account statement the complainants hzrve paid
Rs. 20,48,1-39 /- as an interest for the period 01,.04.2016 to 3L.or.2.022.

26' Thatonl'6'02'2022,respondent sent a notice of possession througlh email
informing that the occupation certificate of phase -ll has been granted l:y
the competent authority and asked for the payment of Rs. 22,00 ,2r2,r-.
That the respondent has increased the deveropment charges from Rs.
4,86,472 /- to Rs. 5,82,7 oz/-. Therespondent has acknowredged the deray

Page 10 of39
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of

III. To res

in handing

compensati

ver of possession therefore, credited Rs. 4,32,032 as deray
n and Rs. L 7 ,ZS0 / - as GST rebates.

27. That rhe pondent issued a letter on 18.03 .20L4 and offeredl a timeity

Complainr No. 965 of ',Z0ZZ &
others

unt of Rs. 200/- per sq. ft. which was further extended by

ants have sought following relief(sJ:

7.04.2014.

28. That rhe n grievance of the complainants in the present complaint is
that despite ey having paid more than 9so/o of the actuar cost of the flat
and ready

to deliver

29. That since

respondent a

possession o

and requests

the flat.

C. Reliefso

payment di

email dated

30. The complai

I. Direct r

fully d

II. Direct

amount

I respondent to handover the physical possessi.n of the
loped apartment with all amenities.

e respondent to pay delayed possession interest on the
id by the allottee at the prescribed rate from the due date

ion to till the actual possession of the flat is handed over 3rS

per the roviso to section 1B(1) of the Act.

in the respondent from charges enhanced development
charges.

Pager 11 of39r

willing to pay the remaining amount the respondent failed
of the flat along with the proposed amenitiers.

2017, the complainants are regularry contacting thr:
made several phone calls to them and made efforts to get

the allotted flat but ail in vain. Despite severar phone c,lrs
the complainants, respondent did not give possession oI

by the complainants: -
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HARERI,
GURUGl?AM

ry' Direct the respondent to provide the area calculation of the llat
(super area, carpet area and common roading) beforr: physicar
possession of the flat.

v' Direct the respondent to refrain from charging holding chrarges and
unreasonable interest.

vl' Direct the respondent to give GST input tax credit on GST Ievied.
3L' on the date of hearing, the authority explained to the respondent/

promoter about the contraventions as alleged to have been committed in
relation to section 11(4) (a) of the act to plead guilry or not to ple2d guilt)/.

D. Reply by the respondent

The respondent has contested the complaint on the following grounds.
32' That the complaint is neither maintainable nor tenable and is lialble to bt:

out-rightly dismissed. The apartment buyer's agreement was executecl
between the parties prior to the enactment of the Real Estate [Regulatiorr
and Development) Act,201,6 and the provisions laid down in the said Act
cannot be applied retrospectively.

33. That there is no cause of action to file the present compraint.
34' That the complainants have no locus standi to file the present cornplaint.
35' That the complainants are estopped from filing the present comprlaint by

their own acts, conduct, admissions, acquiescence and laches.
36' That the complaint is not maintainable for the reason that the agreement

contains an arbitration clause which refers to the dispute res;olution
mechanism to be adopted by the parties in the event of any dispruls 1.s.,

clause 35 of the buyer,s agreement.

37' That the complainants have not approached this authority with cle:rn
hands and has intentionally suppressed and concealed the material facts,

Complaint No. 965 of Z0ZZ &
others

Page 12 of 3!)
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The present

motive and i

and correct

t the complainants after checking the veracity of the project
mely 'The corridors', sector 67 A, Gurugram had appried for

Iotment of an apartment vide Booking Apprication Form
ted22'03'201'3-Th3,comprainants agreed to be bound by the
ms and conditions of the Booking Application Form.
at based on the said application, the respondent vide its

complainants apartment no. cD-cg.10-1002 in groupr housing
project known as 'The corridors, having tentative super area
1'483.57 sq. ft. for a sare consideration of Rs. L,63,82,1206.66/_.
The builder buyer's agreement was executed on 25.O4.zol4.

o That the respondent raised payment demands from time to
time from the comprainants in accordance with the agreed
terms and conditions of the ailotment and the subsr:quentry
executed buirder buyer's agreement dated 2s.04.201.4 by the
complainants. Furthermore, the respondent being a customer_
oriented company agreed to waive of pLC of 1.30/o on parkinE;
element of Rs. 450 i.e., Rs. 86,7Bg/- reducing the same from to
Rs' 17,74,350/- to Rs. 16,68,756/- subject to the complainants
remitting the future payments on time as well as per the terms
of the application form and buirder buyer agreement and the
same is clear from the copy of emair dated zr.o4.zo1,4.

Complaint No, 965 of Z0ZZ &
others

complaint has been fired by it maliciously with an urterior
is nothing but a sheer abuse of the process of law. The truLe
cts are as follows:

Page 13 of39

offer letter dared 07.o}.zot3 ailotted to thLe
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hat the comprainants did not abide by the terms and
onditions and deriberatery violated the same time and again.
hat payment request dated 08.03.2016 regarding 5;th
stallment in respect of the unit ailotted to the comprainants
as sent to the complainants on 08.03.20r.6. Horarever, tihe
mplainants instead of complying with the said payment
quest started making requests contrary to the agreed terms
d conditions that the 5th payment instalrment be accepted in
ree equal instailments as the comprainants aileg;edly h,d
er commitments to meet.

at as per clause 13.3 of the agreement, the possession has to
handed over within 42 months from the date of approvar of

building plans and preconditions imposed thereunder. The
time was to be computed from the date of receipt of arl requisite
approvals. Even otherwise construction can,t be raisr:d in the
absence of the necessary approvals. That it has been :specifierl
in sub- clause [iv) of clause 1.T of the approvar of buircling pran
dated 23.07.2013 of the said project that the crearanc:e issued
by the Ministry of Environment and Forest, Government of
India has to be obtained before starting the construction of the
project. That the environment clearance for construction of the:
said project was granted on 12.1,2.zo1,3.Furthermore, in crauser
39 of part A of the environment clearance dated 1.2.1,2.2013 it:
was stated that fire safety plan was to be dury approverc by the
fire department before the start of any construction ,work at
site. That as per crause 35 of the environment cr(3arance

Page 14 of39

complaint No. g65 of 
.,2022 

&
others
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certificate dated L2.1,2.201,3, the project was to obt;rin
permission of mines & georogy department for excavation of
soil before the start of construction. The requisite permissir:n
from the department of mines & geology department has ber:n
obtained on 04.03. 2014.

o Furthermore, in crause 39 of part_A of the env.ironment
clearance dated 1,2.1,2.2013 it was stated that fire szrfety pr;rn
was to be duly approved by the fire department before the start
of any construction work at site. It is submitted that the last ,f
the statutory approvars which forms a part of the pre-
conditions was the fire scheme approvar which was obtained
on 27.1,j,.201,4 and that the time period for offerring the
possession, according to the agreed terms of the buyer,s
agreement, would have expired only on 22.1,1,.201,9.

38' That the implementation of the said project was hampered due to non-
payment of instalments by allottees on time and also due to the evernts and
conditions which were beyond the control of the respondent, and which
have affected the materially affected the construction and progress of the
project' Some of the force majeure events/conditions which were beyond
the control of the respondent and affected the implementation of the
project and are as under:

39.

respondent ha[ awarded the construction of the
leading constr{ction companies of India. The said
could not impl{ment the entire project for approx.

project to one of the

contractorf company

7-B months w.e.f from

Complaint No. 965 of 2022 &
others

Page 15 of 39
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Complaint No. 965 of 1t0ZZ &
others

9-10 Novembe r 20L6 the day when the central Government issuerd
notification with regard to demonetization. During this period, thLe
contractor could not make payment to the labour in cash and as majority
of casual labour force engaged in construction activities in Indla do n.t
have bank accounts and are paid in cash on a daily basis. During
demonetization the cash withdrawal limit for companies was capperl at
Rs' 24'000 per week initially whereas cash payments to Iabour orr a site of
the magnitude of the project in question are Rs. 3-4 rakhs per day, and thr:
work at site got almost halted for 7-B months as bulk of the labour being
unpaid went to their hometowns, which resulted into shortage of labour.
Hence the implementation of the project in question got delayecl due orr
account of issues faced by contractor due to the said notification of centra,l
government.

40' There are also studies of Reserve Bank of India and independent studies
undertaken by scholars of different institutes/universities and also
newspaper reports of Reuters of the rerevant period of 2016_1,7,on the
said issue of impact of demonetization on real estate industry and
construction labour.

41. Thus, in view of the above studies and reports, the said e,trent of
demonetization was beyond the control of the respondent, hence the time
period for offer of possession should deemed to be extended for 6 months
on account ofthe above.

42.
In last four successive years

i'e' 2015-2016-2017-20L8, Hon'bre Nationar Green Tribunar has been
passing orders to protect the environment of the country and espresi2l1,
the NCR region. The Hon'bre NGT had passed orders governing the entry

Page 16 of39
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Complaint No. 965 of 2t0ZZ &
others

and exit of vehicles in NCR region. AIso the Hon'ble NGT has passr:d orders
with regard to phasing out the 10 year old diesel vehicles from NCR. The
pollution levels of NCR region have been quite high for couple ollyears zrt
the time of change in weather in November every year. The contractor ,f
the respondent could not undertake construction for 3-4 months in
compliance of the orders of Hon'ble Nationar Green Tribunal. Due t,
following' there was a delay of 3-4 months as rabour went back to their
hometowns, which resurted in shortage of rabour in April -May zols,
November- December 2016 and November- Decem ber 201,7. The:district
administration issued the requisite directions in this regard.

43' In view of the above, construction work remained very badly affercted for
6-1'2 months due to the above stated major events and conditions which
were beyond the control of respondent and the said period is also required
to be added for carcurating the derivery date of possession.

44 
Several other allottees were in

default of the agreed payment pran, and the payment of constructi,n
linked instalments was derayed or not made resurting in badry impacting
and delaying the implementation of the entire project.

45.
; Due to heaqr rainfall in

Gurugram in the year 201,6 and unfavourable weather conditions, all the
construction activities were badly affected as the whore town was
waterlogged and gridlocked as a result of which the implementation of the
project in question was delayed for many weeks. Even various instiliutions
were ordered to be shut down/crosed for many days during that yerar due
to adverse/severe weather conditions.

Page 17 of39
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46' That many defaulting allottees have filed various false and frivolous
complaints before the DTcp, Haryana, chandigarh with an intention to
delay the grant of occupation certificate by the DTCP, Haryana,
chandigarh. The DTC,, Haryana whire disposing of those farse and
frivolous complaints vide its order dated 2s.og.zo20 had catergoricaly
stated that the respondents had applied for the grant of the occupation
certificate and that DTCp, Haryana, chandigarh was not abre to issue the
same on account of several complaints being filed.

47' That further outbreak of covid-L9 pandemic and its various subsequent
waves adversely affected the functioning of various Govt. as well as privatr:
offices and caused delay in grant of occupation certificate of phase-ll of tht:
subject project in which unit of the complainants are situated.

48' That the complainants are trying to mislead this hon,ble authority b1,
making baseless, false and frivolous averments. The respondent has;
already completed the construction of the tower in which the unit allotted
to the complainants is located.

49' copies of all the relevant documents have been filed and placecl on the
record' Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submissic,n made
by the parties.

E. furisdiction of the authority

50' The plea of the respondent regarding rejection of complaint on grr:und of
jurisdiction stands reiected. The authority observes that it has territorial
as well as subject matter jurisdiction to adjudicate the present cornplaint
for the reasons given below.

E.I Territorial iurisdiction

Complaint No. 965 of 1Z0ZZ &
others
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51' As per notification no. 1/92/2077-7TCp dated 14.12.2017 ir;sued by
Town and country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project
in question is situated within the planning area of Gurugram District..
Therefore, this authority has complete territorial jurisdiction to dteal with
the present complaint.

E.II Subiect matter jurisdiction

52' Section 11[+)ta] of the Act,2076 provides that the promoter shall ber

responsible to the allottee as per agreement for sale. Section 1,ll:4)[al is;

reproduced as hereunder:

Section 71

'lil 
rn, promoter shail-

(a) be 
.responsibte for ^alt 

obligations, responsibilities and function:;under the provisions of this Act or the rules and ,rgih;ions madet
thereunder or to the allottees as per the agreement for sale, or to thet
association of allottees, as- the case may be, tilt the coiveyanc'e of all thetapartments, plots or buildings, as the case may be, to the allottees, or the,
common areas to the association of allottees or the competent authoritlt,
as the case moy be;

Section S4-Functions of the Authority:

3a(fl of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and thLe real esiate ,grni, under thisAct and the rures and regurations made thereunder.

53' So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a
later stage.

F. Findings on the objections raised by the respondent
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F' I obiection re{arding iurisdiction of the complaint w.r.t the apartment
buyer's agreefnent executed prior to coming-into force of the Act.

54' The respondent submitted that the complaint is neither maintainable nor
tenable and i,F liable to be outrightly dismissed as the buyers agreement
was executed between the complainants and the respondent prior to thr:
enactment of the Act and the provision of the said Act cannot ber applied
retrospectively.

55' The authority is of the view that the provisions of the Act are quasi
retroactive to some extent in operation and will be applicable to the
agreements for sale entered into even prior to coming into operation of
the Act where the transaction are still in the process of completion. T,hel

Act nowhere provides, nor can be so construed, that all previous;
agreements would be re-written after coming into force of the Act
Therefore, the provisions of the Act, rules and agreement have to be read
and interpreted harmoniously. However, if the Act has provided fo.
dealing with certain specific provisions/situation in a specific/parrticular
manner, then that situation would be dealt with in accordance wittr the Act
and the rules after the date of coming into force of the Act and the rules.
The numerous provisions of the Act save the provisions of the agr€)emelts
made between the buyers and sellers. The said contention has been upherld
in the landmark judgment of Neelkamal Realtors Suburban pvt. Ltd, Vs.

uol and others. (w.p 2737 of 2017) decided on 06.12.2017 which
provides as under:

"LL9. under the provisions of section 1B, the deray in handing over the
possession would be counted from the date meniioned in theTgreer,nent
for sale entered into by the promoter and the allotte, pr\o, ilt its
registration under REF#.. ILnder the provisions of RERA, the'promoter is
given a facility to revise the date of completion o| project and declaret the

Complaint No. 965 of Z0ZZ &
others
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other Act, rules and regulations made thereunder and are ngt

unreasonable or exorbitant in nature. Hence, in the light of above-

mentioned reasons, the contention of the respondent w.r.t. jur,isdiction

stands rejected.

F.II Obiection regarding complainants are in breach of agreement for non-
invocation of arbitration

58. The respondent submitted that the complaint is not maintainable for the

reason that the agreement contains an arbitration clause which refers to

the dispute resolution mechanism to be adopted by the parties in t.he event

of any dispute and the same is reproduced below for the ready rerference:

"35. Dispute Resolution by Arbitration
"All or any disputes arising out or touching upon in relation to
the terms of this Agreement or its termination including the
interpretation and validity of the terms thereof and the
respective rights and obligations of the porties shall be settled
amicably by mutual drscussions failing which the same shall be
settled through reference to a sole Arbitrator to be appointed
by a resolution of the Board of Directors of the company, whose
decision shall be ftnal and binding upon the parties. The allottee
hereby confirms that it shall have no objection to the
appointment of such sole Arbitrator even if the person so
appointed, is an employee or Advocate of the Company or is
otherwise connected to the company and the Allottee hereby
qccepts ond agrees that this alone shall not constitute o ground
for challenge to the independence or impartiatity of the said
sole Arbitrator to conduct the arbitration. The arbitration
proceedings shall be governed by the Arbitration and
conciliation Act, 1996 or ony statutory amendments/
modifications thereto and shall be held at the company's offices
or at a location designated by the said sole Arbitrator in
Gurgaon. The language of the arbitration proceedings and the
Award shall be in English. The company and the oilottee will
share the fees of the Arbitrator in equal proportion,,.
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59' The authority is of the opinion that the jurisdiction of the authority
cannot be fettered by the existence of an arbitration clause in thr: buyer,s
agreement as it may be noted that section 79 of the Act bars the
jurisdiction of civil courts about any matter which falls within the purview
of this authority, or the Real Estate Appellate Tribunal. Thus, the intention
to render such disputes as non-arbitrable seems to be clear. Also, sectio,
BB of the Act says that the provisions of this Act shall be in addition to and
not in derogation of the provisions of any other law for the time being in
force. Further, the authority puts reliance on catena of judgments of the
Hon'ble Suprfeme Court, particularly in National Seeds Corporation
Limited v. M. Madhusudhan Reddy & Anr. (2012) z scc s06,wrherein irr

has been held that the remedies provided under the Consumer protectiorr

Act are in addition to and not in derogation of the other laws In force,
consequently the authority would not be bound to refer parties tg
arbitration even if the agreement between the parties had an arbitration
clause.

60. Further, in Aftab singh and ors. v. Emaar MGF Land Ltd and ors.,

Consumer case no. 707 of 2015 decided on 75.07,2077, the lrlational
consumer Disputes Redressal commission, New Delhi (NCDRC) has held
that the arbitration clause in agreements between the complainant and
builder could not circumscribe the jurisdiction of a consumer. The
relevant paras are reproduced below:

"49. Support to the above view is also lent by Section Z9 of the recently enocted
Real Estate (Regulation and Development) Act, 2016 (for short "the R:eal E:;tate
Act"). Section 79 of the said Act reads as follows:_

"79. Bar of iurisdiction - No civil court shall have jurisdiction to
entertain any suit or proceeding in respect of any matter which the
Authority or the adiudicating officer or the Appellate Tribunal is
empowered by or under this Act to determine and no injunction

Complaint No. 965 of 2022 &
others
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shall be granted by any court or other authority in respect of an1,
action taken or to be token in pursuance of any power conferied i1,
or under this Act.,,

It can thus, be seen that the said provision expressly ousts the jurisdiction of the
Civil Court in respect of any mqtter which the Real'Estate Regulatory Authority,
established under Sub-section (1) of Section 20 or the AAjudiroiing g,fficir,
appointed under Sub-section (1) of Section 7L or the Rea'l Estate Apptellant
Tribunal established under Section 43 of the Reol Estate Act, is empowered to
determine. Hence, in view of the binding dictum of the Hon'ble Supysrn, Court
in A' Ayyaswamy (supra), the matters/disputes, which the Authoriiies under the
Real Estate Act are empowered to decide, ere non-erbitrable, notwithstanding
an Arbitration Agreement behueen the parties to such matters, which, to i
large extent, are similar to the disputes falling for resolution under the
Consumer Act.

'5i0. 
Consequently, we unhesitatingly reject the arguments on behatf ef the

Builder and hold that an Arbitration Clause in the afore-statea ki,id of
Agreements between the Complainants and the Builder iannot circum:;cribe
the jurisdiction of a Consumer Fora, notwithstanding the amendments mcrde to
Section B of the Arbitration Act.,,

61. While considering the issue of maintainabiliry of a complaint before a

consumer forum/commission in the fact of an existing arbitration clause

in the builder buyer agreement, the Hon'ble Supreme Court in case titlect
as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petiition no,
2629-30/?OLS in civil appeal no. 23 512-23513 of ZOLT decided onr

to.L2.201B has upheld the aforesaid judgement of NCDRC and as;

provided in Article 1,41, of the Constitution of India, the law declared by,

the Supreme Court shall be binding on all courts within the territory ol'

India and accordingly, the authority is bound by the aforesaid view. Thg

relevant para of the judgement passed by the supreme clourt is
reproduced below:

"25, This Court in the series of judgments as noticed above considerecl the
provisions af Consumer Protection Act, 1986 as well as Arbitration Act, tggO
and laid down that complaint under Consumer Protection Act being a special
remedy, despite there being qn qrbitration agreement the proceedlngs brzfore
Consumer Forum hqve to go on and no error committed by Consumir Fctrum
on rejecting the application. There is reason for not interjecting proceeclings
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under Consumer Protection Act on the strength an arbitration agreement byAct' 1996' The remedy under Consumer Protection Act is a remedy provirled toa consumer when there is a defect in any goods or services. The com,olaintmeqns any allegation in writing made iy o ,o^plainant has also beenexplained in Se.ction 2(c) of the Ari. rh, ,u*idy under the consumer protection
Act is confined to complaint by consumer as iefined under the Act for deJbct ordeficiencies caused by a service provider, the cheap and a quick remed,ly hasbeen provided to the consumer which is the object and purpirc of the tlct as
noticed ablve.',

62' Therefore, in view of the above judgements and considering the
provisions of the Act, the authority is of the view that complainants arg
well within right to seek a special remedy available in a beneficial.Act such
as the Consumer Protection Act and RERA Act,2O16 instead of going in for
an arbitration. Hence, we have no hesitation in holding that this authority,
has the requisite jurisdiction to entertain the complaint and that t;he,

dispute does not require to be referred to arbitration necessaril;1. In the
light of the above-mentioned reasons, the authority is of the view that the
objection of the respondent stands rejected.

G. Findings on the relief sought by the comprainants

G'l Direct the respondent to handover the physical possession of the full,F
developed apartment with all amenities.

63' The respondent promoter was granted OC for the subject unit from the
competent authoriV on 27.0I.2022 and had offered possession to the
complainants allottee vide notice of possession letter dated 1,6.02.2022.
The promoter is directed to handover possession of the unit complete in
all respect as per BBA on making due payment by the allottee after
adjusting the delayed possession charges. If there is any delayed pzyment
by the allottee the interest at the prescribed rate shall be chargeable by
the promoter.
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G'II' To restrain the respondent from charging enhanced developmental
charges.

64. The promoter is directed to provide details of the enhancerl

developmental charges from Rs. 4,86,427 /- to Rs. s,B2,To1zf _. .fhe

justification shall be given to the allottee and then only demand be raise6
by the respondent.

G.III. Direct the respondent to provide area calculation of the flat (super
area, carpet area and common loading) before physical poss€,ssion of
the flat.

65. The authority is of the view that as per section 19(1) of the Re,l Estate

(Regulation and Development) Act 2016, the allottee shall be entitled to
obtain the information relating to sanctioned plans, layout plans along;

with the specifications, approved by the competent authority and suclr

other information as provided in this Act or the rules and regulatigns;

made thereunder or the agreement for sale signed with the promrlter.

66. ln view of the same, the respondent/promoter is directed to provide ther

area calculation of the subject unit to the complainants allottees.

G.IV. Direct the respondent to refrain from charging holding charges and
unreasonable interest.

67 . The respondent shall not charge anything from the complainants 'whictr is;

not part of the buyer's agreement. Further, holding charges shall arlso not
be charged by the promoter at any point of time even after being part of
the agreement as per law settled by the Hon'ble Supreme Court in civil
appeal no. 3864-3889 /2020 dated t4.1.Z.ZO2O.

G. V. Direct the respondent to give GST input tax credit on GST leviecl.
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68' In this context the attention of the authority was drawn to the far:t that the
legislature while framing the GST law specifically provided for anti-
profiteering measures as a check and to maintain the balance in the

inflation of cost on the product/services due to change in migration to a
new tax regime i.e. GST, by incorporating section 17 \ in Central Goods and

Services Tax Act, 2017 / Haryana Goods and Services Tax Act, 201.2, t\.re

same is reproduced herein below:

"section 171. (1) Any reduction in rate of taxon any suppry of
goods or services or the beneftt of input tax credit shalt be
passed on to the recipient by way of commensurate reduction
in prices."

69. The intention of the legislature was amply clear that the benefit of, tax

reduction or'lnput Tax Credit'is required to be passed onto the customerrs

in view of section 1.71, of HGST/CGST Act, 201,7. As per the above sa1d

provisions of the Act, it is mandatory for the respondent to pass on tlre
benefits of 'lnput Tax Credit' by way of commensurate reduction in price 'fthe flat/unit. Accordingly, respondent should reduce the prir:e of tLre

unit/consideration to be realized from the buyer of the flats comrnensurate

with the benefit of ITC received by him. The promoter shall surbmit th.e

benefit given to the allottee as per section 1.71, of the HGST Act, z0!7 .

70. The builder has to pass the benefit of input tax credit to the buyer. In the

event, the respondent-promoter has not passed the benefit of I'fC to the

buyers of the unit then it is in contravention to the provisions of section

171,(l) of the HGST Act,2017 andhas thus committed an offence as per the

provisions of section 171 (3A) of the above Act. The allottee strall be :rt

liberty to approach the State Screening Committee Haryana for initiating
proceedings under section 17t of the HGST Act against the respondent:-
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promoter. The concerned SGST Commissioner is advised to take lnecessary

action to ensure that the benefit of ITC is passed on to the allottee in future.

G.lI Direct the respondent to pay delayed possession interest on thre

amount paid by the allottee at the prescribed rate from the due datre

of possession to till the actual possession of the flat is handed over as

per the proviso to section 18(1) of the Act.

71. ln the present complaint, the complainants intends to continue with th,e

project and seeking delay possession charges at prescribed rate ol interest

on amount already paid by her as provided under the proviso to section

18(1) of the Act which reads as under:-

"section 18: - Return of amount and compensation

1B(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building, -

Provided that where an allottee does not intend to withdraw fro,m the
proiect, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be

prescribed."

72. Clause 13.3 of the apartment buyer's agreement [in short, the agreement)

dated 25.04.2014, provides for handing over possession and ther same is

reproduced below:

"73.3 Subject to Force Majeure, as defined herein and further subject to the
Allottees having complied with all its obligations under the term:; and
conditions of this Agreement and not having defaulted under any provis,ion(s)
of this Agreement including but not limited to the timely payment of al,t dues
and charges including the total Sale Consideration, registration charges,

stamp duty and other charges and also subject to the Allottees having
complied with all formalities or documentation as prescribed by the Company,
the company proposes to offer the possession of the said apartment to the
allottees within a period of 42 months from the date of approval of the
Building plans and/or fulfilment of the preconditions imposed there,under
("Commitment Period"). The Allottees further ogrees and understands that
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should ensure that the rights and liabilities of both builders/promoters
and buyers/allottee are protected candidly. The apartment buyer,s
agreement lays down the terms that govern the sale of different kinds of
properties like residentials, commercials etc. between the buyer ancl

builder. It is in the interest of both the parties to have a well-draftecl

apartment blYer's agreement which would thereby protect the rights of
both the builder and buyer in the unfortunate event of a dispute that ma1,

arise. It should be drafted in the simple and unambiguous languapJe whiclr
may be understood by a common man with an ordinary educational

background. tt should contain a provision with regard to stipulated timer

of delivery of possession of the apartment, plot or building, as the case ma),,

be and the right of the buyer/allottee in case of delay in possessign of ther

unit. In pre-RERA period it was a general practice among t.her

promoters/developers to invariably draft the terms of the apartment

buyer's agreement in a manner that benefited only the

promoters/developers. It had arbitrary, unilateral, and unclear clauses

that either blatantly favoured the promoters/developers or gave them the

benefit of doubt because of the total absence of clarity over the matter.

74. The authority has gone through the possession clause of the agreement.

At the outset, it is relevant to comment on the pre-set possession clause of,

the agreement wherein the possession has been subjected to all lkinds of'

terms and conditions of this agreement and the complainants not lbeing in

default under any provisions of this agreements and in complianLce wlth

complaint No. 965 of 2022 &
others

the comlany shall additionalty be entitled to a period of 1s0 days (,,Grace
Period"),1 after the expiry of the soid commitment period to allow for
unforeseln delays beyond reasonable control of the compeny,"

73. The apartmpnt buyer's agreement is a pivotal legal document which
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all provisions, formalities and documentation as prescribed by thr:
promoter. The drafting of this clause and incorporation of such conditions
are not only vague and uncertain but so heavily loaded in favour of tht:
promoter and against the allottee that even a single default by the: allottee
in fulfilling formalities and documentations etc. as prescribedl by the
promoter may make the possession clause irrelevant for the purpose of
allottee and the commitment date for handing over possession loses it:;
meaning. The incorporation of such clause in the apartment buyer's;

agreement by the promoter is juit to evade the liability towards timell,
delivery of subject unit and to deprive the allottee of his right accruinp;

after delay in possession. This is just to comment as to how the builder has;

misused his dominant position and drafted such mischievous claurse in the,

agreement and the allottee is left with no option but to sign on thr: dotted

lines.

75. The respondent promoter has proposed to handover the possession o1

the subject apartment within a period of 42 months from the date of'

approval of building plans and/or fulfilment of the preconditions imposed

thereunder plus 180 days grace period for unforeseen delays beyond the

reasonable control of the company i.e., the respondent/promoter.

76. The counsel for the respondent promoter argued that the due date of
possession should be calculated from the date of fire scheme approrral

which was obtained on 27.11..201.4, as it is the last of the statutory
approvals which forms a part of the preconditions. The authority js of the

view that the respondent has not kept the reasonable balance betureen his

own rights anf, the rights of the complainants/allottees. The respondent

has acted in a pre-determined and preordained manner.
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77. On a bare reading of the clause 13.3 of the agreement, it lbecomes

apparently clear that the possession in the present case is linkeld to the
"fulfillment of the preconditions" which is so vague and ambiguous irr

itself. Nowhere in the agreement it has been defined that fulfillment of
which conditions forms a part of the pre-conditions, to which the rdue datt,

of possession is subjected to in the said possession clause. If the saicl

possession clause is read in entirety the time period of handing over
possession is only a tentative period for completion of the construction oI
the flat in question and the promoter is aiming to extend this time periocl

indefinitely on one eventuality or the other. Moreover, the said clause is;

an inclusive clause wherein the "fulfilment of the preconditions" has beenL

mentioned for the timely delivery of the subject apartment. It seems to ber

just a way to evade the liability towards the timely delivery of ther subject;

apartment. According to the established principles of law and the,

principles of natural justice when a certain glaring illegality or irregularity
comes to the notice of the adjudicator, the adjudicator can take cog;n izance

of the same and adjudicate upon it. The inclusion of such vague and

ambiguous types of clauses in the agreement which are totally ar.bitrary,

one sided and totally against the interests of the allottees must be ignored
and discarded in their totality. In the light of the above-mentioned reasons,

the authority is of the view that the date of sanction of building plarrs ought
to be taken as the date for determining the due date of possession of the

unit in question to the complainants.

78. By virtue of apartment buyer's agreement executed between the parties
on 23.02-201,6, the possession of the booked unit was to be delivered
within 42 months from the date of approval of building plan [23. O't.ZO13)
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which comes out to be 23.01 .2077 along with grace period of 180 dayrs

which is not allowed in the present case.

79. Here, the authority is diverging from its earlier view i.e., earlier thr:

authority was calculating/assessing the due date of possession fr,om datt:

approval of firefighting scheme (as it the last of the statutory approval

which forms a part of the pre-conditions) i.e., 27.1,1,.201,4 and the same

was also considered/observed by the Hon'ble Supreme Court in Civil

Appeal no. 5785 of 201.9 titled as 'IREO Grace Realtech Pvt. Ltd. v/r;
Abhishek Khanna and Ors.'

80. On 23.07.201-3, the building plans of the project were sanctioned by the

Directorate of Town and Country Planning, Haryana. Clause ll of the

sanctioned plan stipulated that an NOC/ clearance from the fire authoritlr

shall be submitted within 90 days from the of issuance of the sanctionecl

building plans. Also, under section r5(Z) and (3) of the Hary:rna Firr:

Service Act, 2009, it is the duty of the authority to grant a provisional NOC

within a period of 60 days from the date submission of the application. T'he

delay/failure of the authority to grant a provisional NOC cannot ber

attributed to the developers. But here the sanction building plans;

stipulated that the NOC for fire safety (provisional) was requirr:d to ber

obtained within a period of 90 days from the date of approvaLl of ther

building plans, which expired on 23.10.2013. It is pertinent to mentiorr

here that the developers applied for the provisional fire approval orr

24.1'0.2013 (as contented by the respondents herein the matter of Civit

Appeal no. 5785 of 20L9 titled as 'IREO Grace Realtech Pvt. Ltd. v/s;

Abhishek Khanna and Ors.) after the expiry of the mandatory 90 days;

period got over. The application filed was deficient and casual ancl did nol.

complaint No.965 of 2022 &
others
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provide the requisite. The respondents submitted the correcterC sets of

drawings as per the NBC-2005 fire scheme only on 1,3.1,0.2),01,4 (as

contented by the respondents herein the matter of Civil Appeal no. 578ll

of 201.9 titled as 'IREO Grace Realtech Pvt. Ltd. v/s Abhishek Khannia

and Ors.), which reflected the laxity of the developers in obtaining the fire

NOC. The approval of the fire safety scheme took more than 16 months

from the date of the building plan approval i.e., from 23.07,,201.3 tr:

27.1,1,.2014. The builders failed to give any explanation for the inordinate

delay in obtaining the fire NOC.

81. In view of the above the authority changed its stand and diverged fronn

its previous view of calculating the due date of possession from th,e date o,f

fire NOC as the complainants/allottees should not bear the burdeh c,f

mistakes/ laxity or the irresponsible behavior of the

developers/respondents and seeing the fact that the

developers/respondents did not even apply for the fire NOC within the

mentioned time frame of 90 days. It is a well settled law that no, one can

take benefit out of his own wrong. In light of the above-mentioned facts

the respondents/ promoters should not be allowed to take benefit out of

his own mistake just because of a clause mentioned i.e., fulfilme,nt of the

preconditions even when they did not even apply for the same in the

mentioned time frame. In view of the above-mentioned reasoning the

authority has started to calculate the due date of possession from the date

of approval of building plans.

82. Admissibility of grace period: The respondent promoter had proposed

to hand over the possession of the apartment within 42 months from the

date of sanction of building plan andf or fulfilment of the preconditions

Complaint No. 965 of 2022 &
others
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imposed thefeunder which comes out to be 23.01 .201,7. The respondent

promoter has sought further extension for a period of 180 days after the

expiry of 42 months for unforeseen delays in respect of the sai<l project.

The respondent raised the contention that the construction of the projer:t

was delayed due to force majeure conditions including demonetization

and the order dated 07.04.20L5 passed by the Hon'ble NGT inclucling

others.

(i) Demonetization: It was observed that due date of possession as per the

agreement was 23.01,.2017 wherein the event of demonetization occurred

in November 201,6. By this time, major construction of the respondents'

project must have been completed as per timeline mentioned in the

agreement executed between the parties. Therefore, it is app;arent ttrat

demonetization could not have hampered the construction activities of the

respondents' project that could lead to the delay of more than 2 years. Thr;s,

the contentions raised by the respondents in this regard are rejer:ted.

[ii) Order dated 07.04.2015 passed by the Hon'ble NGT: The order dated

07.04.2015 relied upon by the respondent promoters states that

"ln these circumstances we hereby direct state of U.P., Noia'a and
Greater N)IDA Authority, HUDA, State of Haryana qnd NCT, Delhi to
immediately direct stoppage of construction activities of crll the
buildings shown in the report as well as at other sites wherever,
construction is being carried on in violation to the direction of IVGT as

well as the MoEF guideline of 20L0."

A bare perusal of the above makes it apparent that the above-said order'rvas

for the construction activities which were in violation of the NGll direction

and MoEF guideline of 2010, thereby, making it evident that if the

construction of the respondents'project was stopped, then it was due to the

fault of the respondent itself and cannot be allowed to take advantage of its

own wrongs/faults/deficiencies. Also, the allottee should not be allowed to
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t such rate as may be prescribed and it has been prescribed

of the rules. Rule 15 has been reproduced as under:

rate of interest- fProviso to section 12, section .lB and
(4) and subsection (7) of section 191

the purpose of proviso to section 1"2; section 78; and sub-sections (4)
(7) of section L9, the "interest at the rate prescribed" shall be the

te Bank of India highest marginal cost of lending rate +20/0.:

Provided that in case the State Bank of lndia marginal cost of t!ending

(MCLR) is not in use, it shall be replaced by such benchmark lending

p.a. however, proviso to section 1"8 provides that where etn

not intend to withdraw from the project, he shall be paid, by

r, interest for every month of delay, till the handing over of

the fault of the respondent/promoter. It may be stated that

nsion of time in completing the construction is not zr statutory

right nor has it been provided in the rules. This is a concept which has been

GUl?UGl1AM

evolved by

practice to

promoter an

establish so

control whil

rate of 18

allottee d

the promo

possession,

under rule

promoter themselves and now it has become a very common

ter such a clause in the agreement executed between the

the allotee. It needs to be emphasized that for availing further

period for mpleting the construction the promoter must make out or

e compelling circumstances which were in fact b,eyond his

the constru

carrying out the construction due to which the contpletion of

ion of the project or tower or a block could not be ,completed

pulated time. Now, turning to the facts of the present case the

romoters has not assigned such compelling reasons; as to whyrespondent

and how th shall be entitled for further extension of time 180 days in

possession of the unit. Accordingly, this grace period of 180

days cannot allowed to the promoters at this stage.

ty of delay possession charges at prescribecl rate rof

interest: T complainants are seeking delay possession charges at the
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rates which the State Bank of lndia may fix from time to time for le.nding

to the general Public.

84. The legislature in its wisdom in the subordinate legislation under thre

provision of rule 15 of the rules, has determined the prescribeld rate r:f

interest. The rate of interest so determined by the legis).ature, is

reasonable and if the said rule is followed to award the intererst, it wiill

ensure uniform practice in all the cases. The Haryana Real Estate.Appellatte

Tribunal in Emaar MGF Land Ltd. vs. Simmi Sikka observed as under: -

"64. Taking the case from another angle, the allottee was only entitlecl to thet

deloyed possession chorges/interest only at the rate of Rs.15/- per sq. ft. per

month as per clause L8 of the Buyer's Agreement for the period of such delay,:

whereas, the promoter was entitled to interest @ 240/o per onnum compttunded

at the time of every succeeding instalment for the delayed payments. Thet

functions of the Authority/Tribunal are to safeguard the interest of thet

aggrieved person, may be the allottee or the promoter. The rights of the parties

are to be balanced and must be equitable, The promoter cannot be allowed ttt

take undue advantage of his dominate position and to exploit the need:; of the

homer buyers. This Tribunal is duty bound to take into consideration the

legislative intent i.e., to protect the interest of the consumers/allottee:; in the

real estate sector, The clauses of the Buyer's Agreement entered into between

the parties are one-sided, unfair and unreosonable with respect to the g'rant o.f

interest for delayed possession. There ore various other clauses in the Buyer'.s

Agreement which give sweeping powers to the promoter to can'cel th€

allotment and forfeit the amount paid. Thus, the terms and condition:s of the

Buyer's Agreement dated 09.05.2014 are ex-facie one-sided, unfair and

unreasonable, and the same shall constitute the unfair trode practice on the

part of the promoter, These types of discriminatory terms and condition's of the

Buyer's Agreement will not be final and binding."

85. Consequently, ?s per website of the State Bank of [ndia i,e.,

https://sbi.co.in, the marginal cost of lending rate [in short, MCLR) as on

date 17.0 8.2022 is B%. Accordingly, the prescribed rate of interest will be

marginal cost of lending rate +20/o i.e., L00/o per annum.

complaint No.965 of 2022 &

others

Page 36 c,f 39



ffiHARERA
W- GUIIUGRAM

86. The definition of term 'interest' as defined under section Z(za) of the A<;t

provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest lvhich the

promoter shall be liable to pay the allottee, in case of default. Ther relevant

section is reproduced below:

"(za) "interest" meens the rates of interest payable by the promoter or the

allottee, as the case may be.

Explanation, -For the purpose of this clause-
(i) the rate of interest chargeable from the allottee by the promoter, ,in case

of default, shall be equal to the rate of interestwhich the promoter shall

be liable to pay the allottee, in case of default;
(i0 the interest payable by the promoter to the allottee shall be from the

date the promoter received the amount or any part thereof till the date

the amount or part thereof and interest thereon is refunded, and the

interest payable by the allottee to the promoter shall be from the dote

the allottee defaults in payment to the promoter till the date it is paid;'"

87. Therefore, interest on the delay payments from the complainanlts shall be

charged at the prescribed rate i.e., 1.00/o by the respondent/promotr:r

which is the same as is being granted to the complainant in case of delay

possession charges.

BB. On consideration of the circumstances, the evidence and other record and

submissions made by the parties, the authority is satisfied that the

respondent is in contravention of the provisions of the Act. By' virtue of

apartment buyer's agreement executed between the parties on

25.04.2014, the possession of the booked unit was to be delivered within

42 months from the date of approval of building plan (23.07.2013) which

comes out to be 23.01,.201,7. The grace period of 180 days is not allowed

in the present complaint for the reasons mentioned above. Accordingly,

non-compliance of the mandate contained in section 11[4) (a) read wi.th

proviso to section 1B(1) of the Act on the part of the resprondent is

complaint No. 965 of 2022 &

others
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established. As such the complainants are entitled to delayed possession

charges at the prescribed rate of interest i.e., 70o/o p.a. for every :month of

delay on the amount paid by them to the respondent from dur: date of

possession i.e.,23.01.2017 till offer of possession of the booked unit i.e.,

1,6.02.2022 plus two months which comes out to be L6.04.2022 as per the

proviso to section 1B(1)(a) of the Act read with rules 15 of the rules.

H. Directions of the authority

89. Hence, the authority hereby passes this order and issues the fbllowing

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 3 (fJ:

i. The respondent is directed to pay interest at the prescriberd rate of

1,00/o p.a. for every month of delay from the due date of possession

i.e., 23.01,.20L7 till offer of possession of the booked unit after

obtaining occupation certificate plus two months as per the

proviso to section 1B(1)(a) of the Act read with rules 15 of the

rules.

ii. The respondent is directed to pay arrears of interest accruerl

within 90 days from the date of order.

iii. The complainants are also directed to pay the outstandinlg dues, if

any after adjustment of delay possession charges.

iv. The rate of interest chargeable from the allottees by the promoter,

in case of default shall be charged at the prescribed rate i.e., 1.00/o

by the respondent/promoter which is the same rate of interest

which the promoter shall be liable to pay the allottees, in case of
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90. This decisio

of this order.

91. The compla

placed on th

individual ca

92. Files be con

Mem
Ha

defau t i.e., the delayed possession charges as per section z (za) of
the

V. The r ndent shall not charge anything from the complainants

whi is not part of the builder buyer agreement.
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shall mutatis mutandis apply to cases mentioned iin para ,3

ts stand disposed of, True certified copies of this order b,e

case file of each matter. There shall be separate decrees in

ls.
l

igned to registry. '

(Dr. K.K. Khandelwal)
Chairman

na Real Estate Regulatory Authority, Gurugram

Dated: 17.08.2022
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