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PROCEEDINGS

I)roject is not registered with the authority.
Sincer ttre project is not registered, as such notice unrler section 59 ol

tlre Real Estate fRegulation & Development) Act, 2016 for vicllation of section

3[1)of the Act be issued to the respondent. Registration brunch is directec]

to clo the needfr-rl.

As per Delhi High court order dated 4.7.2018 in c,p.per.44g/2016,
titled as Nitya lKukreja versus ABW Infrastructure Ltd., w,inding up order
has been passetl. The operative part of the order is as under:".

"ln my optinion, the court has olready ordered for wi,nding up of the
respondent-company and hence, the application iannot be
considered. Even otherwise, keeping in view the oli..tjections of the
,t. nu*,oiitr, .r.tstltrrt.cr 
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petitiont?rs, I do not deem T-a@tt1frl{petltion to
NCLT, T,he application is uccordingly dismissed",

The coullsel for the complainant alleged that the winding up

trrroceedings have been kept in abeyance by the Delhi lligh Court by a

sul:seque:nt order. However, he has not produced any docun"rent to fortify his

submissions, As such, it cannot be takern on record.

It has also been brought to the notice of RERA authority that Shri Atul

Ilansal, Sonal Bansal and Ravi Shanker, all directors of thr,: ABW company

harre been declared as absconders by Chief Metropolitan Iv1agistrate, South,

I'lew Delhi.

In adrlition to this, it has also been brought to tlire notice of this

;ruthoritl, that Hon'ble Supreme Ciourt has passed a judgmellt on 09.08.2017

in CWP No 7 44 /20 17 in Chitra Sharma and Ors. Vs Union clf India, 2 0 18 (9)

!iC,{LE4!)O, wherein the Supreme Court has observed as under:-

"after the amendment brought by [he Insolvency
Bankruptcy(Amendment) Ordinance, 2018, the amorrnts raised from
allottees in a real estate project are deemed to be arnounts 'having a

colnmercial effect of borro''ruing". Hence, outstandingrr; to allottees in a
real estate project are statutorily regarded as financir,,rl debts and they
ha,,ue beern recognized as a class of financial creditors,

Acr:ordingly, home buyers will now be entitled to a seat on the
'committee of creditors'[CoCJ of the corporate debtor, However, given
ther large number of home buyers for a project, they ra71|1 be treated as
a class of creditors and be represented in the CoC Lry an'authortzed
representative'

It is worth noting that Section 1B of RERA affords allol:tees the right to:

o Demand a refund of the entire amount ar,:vanced by the
allottee(alongwith interest at the prescribed rate); oi-
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till por;session is handed over.

In the insolvency proceedings, it is likely that the allotl:ees(even where

they have not withdrawn from the project) may file their claims for

the entire advance amount and aLccrued interest.

In view of the decision taken b), the National Company Law Tribunal

Sipr,rcial Bench, New Delhi and the observation of Hon'ble Srrpreme Court in

(,hitra Siharrna and Ors. Versus Union of India, 2018 (9J SCAILE490 judgment,

thir; authority has no jurisdiction to proceed in the matter lurther,

Accordingly, the complaint stands disposed of rvith liberfy to the

cornplainant to pursue the matter before the appropriate forum. File be

c:orrsigned to ttre registry. .-\
t.

Siam{r Kumar Subhash Chander Kush
(Mr:mber) iMembur)
10,1.2019

;[, A"tt"",ty.onstit'.rtea una., 
""ctio.r 

ZO the R."1 @1o1,-."r] A;, 2016 -
Act No. 16 ol 2C 16 Passed bv the Parliament

q-dvo 1fuh-a-ra rltr fu+.rsl gfrfffry, 2016ff ERr zoi'rd-rra zrfua crfuo-lrr
*rra fr risc cqnr crfrd 2016+r srfuA-{q {iE-qr6. 16


