B HARERA

Complaint no. 3228 of 2019

=2, GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : | 3228 0of 2019
Date of filing complaint: | 08.08.2019
First date of hearing : 03.12.2019
Date of decision : | 02.08.2022

1. | Sh. Ankit Gupta S/o Sh. Shamsher Kumar Gupta
Smt. Anita Gupta W/o Sh. Ankit Gupta

2. | Both R/o: House no. 977, Ground Floor, N-Block, !
Mayfield Garden, Sector-51, Gurugram- 122018 Complainants

Versus

ALM Infotech City Private Limited
Regd. office: B-418, New Friends Colony, New

Delhi-110065 | Respondent
CORAM: .
Dr. K.K. Khandelwal Chairman |
Shri Vijay Kumar Goyal _- ' il Member
APPEARANCE: ' LLAL
Sh. Amit Dwivedi (Advocate) Complainants
Sh. Pankaj Chandola (Advocate) Respondent

ORDER
1. The present complaint has been filed by the complainants/allottees under
section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estate (Regulation
and Development) Rules, 2017 (in short, the Rules) for violation of section

11(4)(a) of the Act wherein it is inter alia prescribed that the promoter
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shall be responsible for all obligations, responsibilities and functions

under the provision of the Act or the rules and regulations made there

under or to the allottees as per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period,

if any, have been detailed in the fnllowing tabular form:

S.n. Particulars

Details

1. | Name of the project

"ILD Granci", Sector-37C, Gurgaon

2. | Nature of project

| Group huumng project

3. | RERA registered/not | Registered vide registration no. 386
registered of 2017 dated 18.12.2017 |
- - "'I - l
Validity status | 17.09.2019
Licensed area 41223.953 sqm.

4, | DTPC License no.

96 0f 2010 dated 03.11.2010

T

Validity status

02:11.2025 '

Licensed area

21.1804 acres

Name of licensee

M/s Jubiliant Malls Pvt. Ltd.

5. | Application dated

04.08.2016

[As per page no. 03 of ABA of
complaint]

6. | Allotment letter dated

12.05.2018

Page 2 of 17




HARERA
2. GURUGRAM

Complaint no. 3228 of 2019

7. | Unit no.

Unit no. 9B on 9th floor of tower B2 |
(type- 3BR)

[As per page no. 03 of ABA of
complaint]

8. | Unit area admeasuring

1820 sq. ft. [Super areal |

[As per page no. 03 of ABA of
complaint]

24.01.2018 ‘
|

4

9. | Date of apartment buyer
agreement t
— L
10.| Possession clause . | Clause 7(i) of apartment buyer’s

: -Hmhment

' gnvmmeﬁt policies, guidelines or
| decisions. If, the completion of the project

‘then Emaﬁomres agrees that the company
"ghﬂﬂ"be entitled to the extension of time
| for delivery of possession to the unit for

The company assures to handover the
possession of the unit along with ready
and complete common areas with all
specifications, amenities and facilities
of the project in place on 30" Sept.
2018 -l:'.ﬂlm there is delay or failure
due to- force majeure events

id delayed due to the force majeure events

residential usage.

11.| Due date of possession 30.09.2018
[As per clause 7(i) of agreement to
sale dated 24.01.2018 |

12.| Payment plan Subvention scheme

13.| Total sale consideration Rs. 81,98,700/-

Page 3 0f 17



HARERA

Complaint no. 3228 of 2019

2 GURUGRAM

[As per statement of account dated
30.07.2019]

14.| Amount paid by the | Rs. 63,37,064/-

complainants [As per statement of account dated

30.07.2019]
15.| Occupation certificate Not obtained
16.| Offer of possession Not offered

Facts of the complaint 2

That the complainants booked a;"ﬂec.i?{ﬂ"ﬁe project of the respondent and
paid booking amount Rs. BSG??S,’ vid&;heque no. 033254, 033255 &
33271 dated 28.6.2017,17.07.2017 & I'? 01 201«’8 respectively drawn on
ICICI bank. Vide allotment letter dated 12.05.2013, they were allotted unit
bearing no. 9B in tnwei-!'.-:r-ﬁ;i‘dn(B-E] in for an agrqed price at the rate of Rs.
3,700/ per sq. ft. along with Rs. 3,00,000/- 'ﬁg:a{nst utility charges, Rs
1,00,000/ as club membership, interest free maintenance changes at the
rate of Rs. 50/- per sq. ft. along with other charges as mentioned in
application form dated 28.06.2017.

That at the time of exéecution of said application form, it was agreed and
promised by the respondent that there shall be no change, no amendment,
no modification in layout and area of the said apartment.

That the respondent assured them that he would issue the builder buyer
agreement at the earliest. The complainants time and again requested it to

execute buyer's agreement as promised, but it neglected the request made
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by them and deliberately & intentionally delayed its execution. The builder
buyer agreement was finally executed on 24.01.2018.

That at the time of execution of the buyers' agreement, the respondent
misusing its dominant position, coerced and pressurised them to sign
arbitrary, illegal and unilateral terms of said agreement. When the
complainants object to those arbitrary terms and condition of the said
agreement and refused to sign?!:hg.-fsgm:e,__the respondent threatened to
forfeit the amount already paid Wt'he:nas sale consideration in respect of
the said apartment. They were left with no other choice and found
themselves helpless and under ciuress signed the said agreement.

That the respondent has illegally charged an amount Rs. 1,00,000/- as
preferential location charges (PLC) at the rate_Eis. 50/- per sq. ft. without
giving enough or logical explanation for the-saﬁie (three side open and
road facing) and refused l:n_.gnteﬁ_tain the concerns of the complainants.
That as per the clause 6(i) of the said agtgemen; dated 24.01.2018 (sic:
clause 7(i)), the respondent qgreéd': and promised to complete the
construction of the said apartment and deliver the same by September,
2018. However, the respondent has breached the terms of said agreement
and failed to fulfil its obligations conferred upon it and has not delivered
the possession of subject unit till date.

That they have paid the entire sale consideration to the respondent for the

said apartment. As per the ledger statement, they have already paid Rs.

Page 50f17



10.

11.

e Complaint no, 3228 of 2019

63,37,064 towards total sales consideration as and when demanded by the
respondent.

That the complainants approached the respondent and its officers for
inquiring the status of delivery of possession, but none bothered to provide
any satisfactory answer to them about the possession and completion of
said apartment. The complainants thereafter kept running from pillar to
post asking for delivery of thgir_gprit but could not succeed as the
construction of said apartmentl"f_gz};i_ﬁ: lghe project was nowhere near to
completion. i | |

That the complainants thereafter ‘tried their Jevel best to reach the
representative of therespondent to seek a satisfactory reply but all in vain.
They also informed tﬁe respondent about financial hardship of paying
monthly interest of Rs. 38,510/- per month  accompanied by rental
expense at the rate of Rs.-z_s,@ﬂj- per month, due to delay in getting
possession of said apartment, They Eeqye_gté_;l to the respondent to deliver
the apartment as early as possible eitmg the eﬁtnéme financial and mental
pressure they were going through, But it never cared to listen to their
grievances and left them with the sufferings and pain. They were
constrained to pay the aforesaid rental amount solely due to the deficiency
in service and negligence on the part of the respondent in delivering the

said apartment within the timelines as agreed in the buyer’'s agreement.

The complainants have suffered the monetary loss just because of the
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unfair trade practices adopted by the respondent in the business with

respect to deliver the apar{tment.

12. That the complainants have undergone mental harassments due to

negligence on the part of the respondent and are facing financial burden

and hardship from their limited income source and thus, are entitled for

damages and compensation for the monetary loss and harassment

suffered.

C. Relief sought by the complainﬁntst "

13. The complainants has sought following relief(s):

I

il

iii.

iv.

Direct to the respondent to pay an amount paid by the complainants
as per sale consideration of the'said apartment along with future and
pendente lite compounding interest @:la%.fper annum from the date
of payment till its ﬁnql payment.

Direct the respondent to pay the complainants for delay of project as
per rules.

The amount of penalty to be levied to the respondent and to be paid
to the complainants.

Direct the respondent to make payment of rental expense of Rs.
24000/-and loan interest of Rs. 38,510/~ per month as complainants

are paying both loan EMI and house rent.
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v. Direct the respondent to handover the physical possession.

On the date of hearing, the authority explained to the
respondent/promoter about the contravention as alleged to have been
committed in relation to section 11(4) (a) of the Act to plead guilty or not
to plead guilty.

Reply by the respondent

The respondent has contested tﬂé.éﬁﬁﬁlﬁint on the following grounds.

That in pursuant to gppltcatmn made by the complainants, the
respondent on its own mnt:bn 1ssued allatment on 12.05.2018 and

executed the builder buyer agreement on 24012018

That the complainants filed the instant complaint with an intention to
earn illegal profits and to harass the respondent. The respondent has
charged the PLC as per the terms of the buﬂdar buyer agreement duly
agreed upon by them. They did not raise.the same issue at the time of
execution of the agreement and agregd.-w;th such terms and conditions.

That they vuluntariiy signed the said agreement with free consent and
now after a long period are raising baseless allegation with malicious

intention to harass the respondent.

That the said project got delayed due to the reasons beyond the control
of the respondent. However, the construction of the unit of the
complainants is at advanced stage and same would be handed over to
them soon. The respondent is making every possible effort to handover

the unit in time. It has always acted for the interest of the allottees at
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large. However, due to the unforeseen circumstances, the project got
delayed. But now the development work is in full swing and the unit of

the complainants will be delivered soon.

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided based on these undisputed documents and submission made by

the parties.

Jurisdiction of the authority

The authority observed t}mt it ;:'ah_ﬁterr-l__l;pr-iﬂ as well as subject matter
jurisdiction to adjudicate the pmsent:mm*ﬁiéiﬁt for the reasons given
below.

E.I Territorial ]uriélﬁftﬁn

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Dgparténenn the ‘jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices simated in liumgram In the present case, the project
in question is situated within -the planning area of Gurugram District,
Therefore, this authuri.ty has complete territorial jurisdiction to deal with
the present complaint.

E.Il Subject matter jurisdiction
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Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to
the allottees as per the agreement for sale, or to the association of allottees,
as the case may be, till the conveyance of all the apartments, plots or
buildings, as the case may be, to the allottees, or the common areas to the
association of allottees or the Cﬂlﬂw:ﬂutﬁﬂrﬂ}', as the case may be;

Section 34-Functions of the Autherity:

34(f) of the Act provides to'ensure compliance of the ebligations cast upon
the promoters, the allotteés and the real estate agents under this Act and
the rules and regulations made thereunder,

So, in view of the provisions of the Act of 2016 quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
compliance of nbligsltinns by the promoter leaving aside compensation
which is to be decided by the adjudicating nf’ﬁcer if pursued by the

complainants at a later stage.-.. *

Findings on the relief sought by the complainants
Relief sought by the complainants:

F.I Direct to the respondent to pay amount paid by the complainants as
per sale consideration of the said apartment along with future and
pendente lite compounding interest @18% per annum from the date of
payment till its final payment.

F.Il Direct the respondent to pay the complainants for delay of project as
per rules.

F.III The amount of penalty to be levied to the respondent and to be paid
to the complainants
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20. The above-mentioned reliefs no. 1, 2 and 3, as sought by the complainants

are being taken together as the findings in one relief would definitely affect

the result of the other relief and the same being interconnected.
21. In the present complaint, the complainants intends to continue with the

project and is seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under,

“Section 18: - Return of amoWd compensation

18(1). If the promoter fails to cﬂmpkte or is unable to give possession of
an apartment, plot, or bui'fr."mg; .

1
Provided that where amuHﬂttﬂﬁs daes nnﬂat&nd to withdraw from
the project, heshall be paid, by the promoter: fnterest for every month
of delay, till the handing over of the poﬂmfan. at such rate as may
be prescrf&ed.“

22, Clause 7(i) of apartment buyer’s agreement dated 24.01.2018 provides for
handing over of possession and is reproduced below:

“Clause 7(i). :

The company assures to handover the possession of the unit along
with ready and complete common areas with all specifications,
amenities and facilities of the project in place on 30th Sept. 2018
unless there is delay or failure due to force majeure events
government policies, guidelines or decisions. If, the completion of the
project id delayed due to the force majeure events then the allottees

agrees that the company shall be entitled to the extension of time for
delivery of possession to the unit for residential usage..”

23. The authority has gone through the possession clause and observes that
this is a matter very rare in nature where builder has specifically

mentioned the date of handing over possession rather than specifying
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period from some specific happening of an event such as signing of
apartment buyer agreement, commencement of construction, approval of
building plan etc. This is a welcome step, and the authority appreciates
such firm commitment by the promoter regarding handing over of
possession. As per such clause, the respondent-builder proposes to

handover the possession of the allotted unit by 30.09.2018.

24. Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges
however, proviso to section 18 provides that where an allottees does not

i —ra

intend to withdraw from the project, he shall be paid, by the promoter,
interest for every manth of delay, till the handing over of possession, at
such rate as may be prescribed and it has been prescribed under rule 15 of
the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,

section 18 and sub-esecﬂqn (4) and subsection (7) of section

19]

(1)  For the purpose of _pmwsc_e to section 12; section 18; and sub-
sections (4) and (7) of section 19, the "“interest at the rate
prescribed” shall be the State Bank of India highest marginal
cost of lending rate +2%.:

Provided that-in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such

benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

25. The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is reasonable
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and if the said rule is followed to award the interest, it will ensure uniform

practice in all the cases.

Consequently, as per website of the State Bank of India i.e,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on
date ie, 02.08.2022 is @ 7.80%. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2% i.e., 9.80%.

The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of mterest é‘ﬁargeahle from the allottees by the

ks

promoter, in case of default, shal!-‘be‘ equ%ﬂ to the rate of interest which the
promoter shall be liable tu‘ba}* ﬂxredlhntees. m case of default. The relevant
section is reproduced below:

“(za) "interest™ means the rates of interest payable by the promoter or
the allottees, asithe case ?‘nay be,
Explanation. —For the purpose of this clause—

(i} the rate of :rrrest chargeable from the allgttees by the promoter, in
case of default, shall be equal to the rate of interest which the promoter
shall be liable to pay the allottees, in case fdefault.

(i)  the interest payable ﬁy*t promoter. to.t eallottees shall be from the
date the promater receive: thﬂl‘mhumw any
part thereof till the date the aﬂﬂfbrn‘t or part thereaf and interest thereon
is refunded, and the interest payable q the allottees to the promoter
shall be from ﬁ&d‘a{e tﬁﬂ es dqﬁ:gl?h inpayment to the promoter
till the date it is paid;”

Therefore, interest on the delay ;Laymem:s from the complainants shall be
charged at the prescribed rate i.e.,, 9.80% by the respondent/promoter
which is the same as is being granted to them in case of delayed possession

charges.

On consideration of the documents available on record and submissions
made regarding contravention of provisions of the Act, the authority is

satisfied that the respondent is in contravention of the section 11(4)(a) of
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the Act by not handing over possession by the due date as per the
agreement. By virtue of clause 7(i) of apartment buyer's agreement
executed between the parties on 24.01.2018, the possession of the subject
apartment was to be delivered by 30.09.2018.

Section 19(10) of the Act obligates the allottees to take possession of the
subject unit within 2 months from the date of receipt of occupation
certificate. In the present complaint, the occupation certificate has yet not
obtained by the respondent- builder. The respondent shall offer the
possession of the subject unit to the complainants after obtaining
occupation certificate. So, it can be said that the complainants would come
to know about the occupation gertiﬁcate only ‘upon the date of offer of
possession. Therefarg, in the interest of natural justice, the complainants
should be given 2 md:‘nﬂls* time from the date of offer of possession. This 2
months’ of reasonable time is to be given to the complainants keeping in
mind that even after intimation of possession, practically one has to
arrange a lot of logistics and requisite documents including but not limited
to inspection of the completely finished unit but that is subject to that the
unit being handed uﬂ?r“:f_at the ti;me of taldng_ppsﬁessinn is in habitable
condition. It is further clarified that the delay possession charges shall be
payable from the due date of possession i.e. from the due date of
possession i.e., 30.09.2018 till actual handing over of possession or offer of

possession plus two months, whichever is earlier.

Accordingly, it is the failure of the promoter to fulfil its obligations and
responsibilities as per the buyer's agreement dated 24.01.2018 to hand

over the possession within the stipulated period. Accordingly, the non-
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compliance of the mandate contained in section 11(4)(a) read with proviso
to section 18(1) of the Act on the part of the respondent is established. As
such, the allottees shall be paid, by the promoter, interest for every month
of delay from due date of possession i.e, 30.09.2018 till the date of actual
handing over of possession or till offer of possession plus 2 months,
whichever is earlier; at the prescribed rate i.e., 9.80 % p.a. as per proviso
to section 18(1) of the Act read with rule 15 of the rules.

F.IV Direct the respondent to make payment of rental expense of Rs.
24000/- and Loan Interest of Rs, 38,510/- per month as complainants are
paying both loan EMI and house rent.

The complainants are seeking relief w.r.t compensation in the aforesaid
relief, Hon'ble Supreme Court of India in civil appeal titled as M/s Newtech
Promoters and Developers Pvt. Ltd. V/s State of UP & Ors. (SLP(Civil)
No(s). 3711-3715 OF 2021), held that an allottées are entitled to claim
compensation under sections 12, 14, 18 and section 19 which is to be
decided by the adjudicating officer as per section 71 and the quantum of
compensation shall be adjudgg;f by the adjudicating officer having due
regard to the factors mentioned in section 72. The adjudicating officer has
exclusive jurisdiction to deal with the complaints in respect of
compensation. Therefore, the complainants may approach the

adjudicating officer for seeking the relief of compensation

F.V Direct the respondent to handover the physical possession.

The respondent cannot offer the possession of the subject unit before
obtaining occupation certificate. There is nothing on record to show that
the occupation certificate has been obtained by the respondent from the

concerned authority. Therefore, the respondent is directed to offer the
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possession of allotted unit after obtaining occupation certificate from the
concerned authority.

F.VI An interest of Rs. 38,510/~ is paid as interest on said loan. Direct the
respondent to pay interest as per agreement

The complainants submitted that the subject unit was booked under
subvention scheme. But neither the complainants nor the respondent has
placed any document on record in this regard. An agreement is an
important document explammg the nghts and obligations of parties
entered into and is binding on ';:he; parties Both are under a contractual
obligation to discharge their Itahﬂinﬂs conferred upon them by any such
agreement. Therefore, the cnmpﬁinants at‘nespondent are directed to pay

the EMI of loan as per'the terms and conditions of the said agreement.
Directions of the authority

Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 34(f): !

+ |

i.  The respondent shall pay interest at the prescribed rate i.e. 9.80% per
annum for every month 4|:1f delay on the amount paid by the
complainants from due date of possession i.e.; 30.09.2018 till the date
of actual handing over of possession or offer of possession plus 2
months after obtaining occupation certificate, whichever is earlier; as
per proviso to section 18(1) of the Act read with rule 15 of the rules,

ii. The arrears of such interest accrued from 30.09.2018 till date of this

order shall be paid by the promoter to the allottees within a period of
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90 days from date of this order and interest for every month of delay
shall be payable by the promoter to the allottees before 10th day of
each subsequent month as per rule 16(2) of the rules,

lii.  The complainants are directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period.

iv.  The rate of interest chargeable from the allottees by the promoter, in
case of default shall be at the prescribed rate i.e, 9.80% by the
respondent/promoter which is the same rate of interest which the
promoter shall be liable to pay the allottees, in case of default i.e, the
delayed possession charges as per section 2(za) of the Act.

v.  Both the parties are directed to pay the EMI of loan as per the terms
and conditions of the ::once;"ned loan agreement.

vi. ~ The respondent shall not charge anything from the complainants
which is not the part of the buyer’s agreement,

36. Complaint stands clisp'oseﬂ.uf.

37. File be consigned to registry. |

.- (}/) CRan+A
(Vijay Kumar Goyal) ' (Dr. K.K. Khandelwal)

Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 02.08.2022
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