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The present complaint has been filed by the complait

Section 31 of the Real Eistate (Regulation and Developt

short, the Act) read with rule 29 of the Haryana Real Est

Development) Rules, 2Ol7 [in short' the RulesJ for

11(4)[a) of the Act wherein it is inter alia prescribec

shall be responsible for all obligations' responsibilities

the provision of the Act or the rules and regulations ma

theallotteeaSpertheagreementforsaleexecutedintet
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Init and proiect related details

he particulars of the project, the deta

aid by the complainant, date of propo

elay period, if any, have been detailed

Complaint It o.3437 of201l

ils of sa

sed han

in the f,

e considera

ling over th

rllowing tab

:ion, the amo

: possession

;lar form:

rnt

nd

S.n. Particulars Details

1 Name of the project "lLD Grand", Sector -37C, Gurgao

2 Nature of Project Group housing Pro ect

3 RERA registered/not
registered

Registered vide

386 of 2017 dated

egistration
t8.1.2.201.7

IO.

t7 .09.201.9Validity status

Licensed area 41223.953 sqm.

4 DTPC License no. 96 of 2010 dated 0 3.11.2010

Validity status 02.11,.2025

Licensed area 21.1,804 acres

M/s fubiliant Mall Pvt. Ltd.Name of licensee

3C on 3'd floor c

(type- 3BR)

[As per page no. 1

f tower SkYl

/ of complain

Irk

l

5 Unit no.

1789 sq. ft. [SuPe

[As per page no. 1

'area]

Z of complain I
6 Unit area admeasuring

21.02.201,3

[As per Page no. 1 4 of complair rl
7 Date of builder buYer

agreement
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no. B of complaint

1 Amount Paid bY

complainant

IC Rs.26,91 ,5861-

[As per demand

08.L1.2013 on Pi

complaint]

notice dat

ge no. 51

:d

of

1 O ccupation certificate Not obtained

1 Offer of possession Not offered

lna
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ph

of the complaint:

the complainant was allotted flat unit

rrk [A-2), admeasuring 1,789 sq. ft' o

rd by the respondent-company. It was

e property would be handed over w

:h later on proved to be false and conct

the complainant uade PaYment as

3 were dulY acknowledged bY the

unt of Rs. 26,91,,5t161- and the san

:ment, Thereafter, she did not PaY an

ed that her moneY will be wasted as t

construction work at the site of the I

,ices on its part, the complainant is s
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5. That the apartment buyer agreement was executed betw

21,.02.201.3, As per the clause no. 9 [i) of the agreement,

that the construction of the flat would be completed with

months with a grace period of 6 months. But the real

respondent is very far from giving the possession of the fl

as the construction work at the project is either stoppe

slow which is clearly the violation of the Act'

6. That the respondent has given false promises and

complainant and unlawfully grabed huge amount by

customers.

ii.

The respondent by way of written reply made following s

the

of

C. Retief sought by the complainant:

T.Thecomplainanthassoughtfollowingrelief(s):

B. That the possession clause 9(i) of

majeure circumstances, timely grant

i. Direct the respondent to refund the

account statement deposited against

with interest 1'B o/o 
P.a.

Direct the respondent to pay Rs. 10,00,000/- for cau

due to delay in deliv'ery of possession'

iii. Direct the respondent to reimburse the litigation

D. Reply bY resPondent:

3437 of20IComplaint

n the parti on

it was promi

n a period o

fact is that

ts to its allo

or moving

ed
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bmissions
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C's,all approvals,
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etc.andfurthersubjecttotheallottee(s)havingComp

obligation under the terms and condition of this ag

allottee[s)notbeingindefaultunderanypartofthisagl

but not limited to the timely payment of the total sale

other charges/fees/taxes/levies and also subject to a

compliedwithallformalitiesordocumentationaSp

developer. However, the complainant is trying to shift

respondent as it is the complainant who has failed to c

obligation and miserably failed to pay the installment

repeated payment reminders being sent by it from time t

9'Thatthecomplainantisaninvestorandduetohugesl

sector has stopped making payments towards her unit a

an unlawful intent to withdraw from the project'

Thattheconstructionworkoftheprojectisinfullswi

apartment would be delivered soon' The responden

possible step to complete the project and in furtherance

investment fund, a special window for completion

affordable and mid-income housing projects has been

project ILD GRAND. Altso, the suo moto proceeding

project ILD GRAND are pending before the Real estate

Gurugram.

10.
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11. Copies of all the relevant documents have been filed and

Their authenticity is not in dispute. Hence, the complaint

the basis of these undisputed documents and submi

parties.

E. f urisdiction of the authority:

The plea of the respondent regarding rejection of comp

jurisdiction stands rejected. The authority observes that i

well as subject matter jurisdiction to adjudicate the p

the reasons given below,

E. I Territorial jurisdiction

As per notification no. 1,/92/2017-ITCP dated 14.1,220

and Country Planning Department, the jurisdictio:

Regulatory Authority, Gurugram shall be entire Guru

purpose with offices situated in Gurugram. In the prese

in question is situated within the planning area of

Therefore, this authority has complete territorial jurisd

the present complaint.

E. II Subiect matter iurisdiction

Section 11(a)(a) of ther Act,

responsible to the allottee as

reproduced as hereunder:

Section fi@)(a)

2016 provides that the

per agreement for sale.

Be responsible for oll obligations, responsibilities and fun
provisions of this Act or the rules and regulations made the

allottee as per the agreement for sale, or to the assoclation

No, 3437 of 20Complaint

placed on re rd.

n be decid on

the

int on grou dof

ion made b
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7 issued by
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case may be, till the conveyance of all the apartments, plots or buildings, os the

case may be, to the allottee, or the common arees to the associotion of allottee
or the competent authority, as the case may be;

Section 34-Functions of the Authority:

34(fl of the Act provides to ensure compliance of the obligations cast upon th
promoters, the allottee and the real estate ogents under this Act and the ru
and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authorit

complete jurisdiction to decide the complaint regarding non-complia

obligations by the promoter leaving aside compensation which is

decided by the adjudicating officer if pursued by the complainant at a

stage.

Findings on the obiections raised by the respondent:

Obiection regarding the complainant being investor:

It is pleaded on behalf ,cf respondent that complainant is an investo

not consumer, So, she is entitled to any protection under the Act an

complaint filed by her under Section 31 of the Act, 2016 i

maintainable. It is pleaded that the preamble of the Act, states that t

is enacted to protect the interest of consumers of the real estate secto

Authority observes that the respondent is correct in stating that the

enacted to protect the interest of consumers of the real estate secto:

settled principle of interpretation that preamble is an introductio

statute and states the main aims and objects of enacting a statute but

same time, the preamble cannot be used to defeat the enacting prov

of the Act. Furthermore, it is pertinent to note that any aggrieved p

can file a complaint against the promoter if he contravenes or violat

provisions of the Act or rules or regulations made thereunder. Upon

Complaint No. 3437 of 20
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#.dunuennrrr
perusal of all the terms and conditions of the buyer's agreement,

revealed that the complainant is a buyer and paid considerable am

towards purchase of subject unit. At this stage, it is important to sr

upon the definition of the term allottee under the Act, and the sa

reproduced below for ready reference:

"Z(d)'allottee' in relat:ion to a real estate proiect means the person to whom

a-piot, apartment or building, as the case moy be, has been allotted,

soidlwhether as freehold or leasehold) or otherwise transferred by the

promoter, and inclucles the person who subsequently acquires the said

allotment through sole, transfer or otherwise but does not include a person

to whom such plot, opartment or building, as the case may be, is given on

rent."

In view of above-mentioned definition of allottee as well as the term

conditions of the flat buyer's agreement executed between the partie

crystal clear that the complainant is an allottee as the subject unit all

to them by the respondent/promoter. The concept of investor i

defined or referred in the Act of 2016. As per definition under sectio

the Act, there will be 'promoter' and 'allOttee' and there cannot be a

having a status of investor'. The Maharashtra Real Estate Ap

Tribunal in irs order dated 29.07.2019 in appeal No.00060000000

titled as M/s Srushti Sangam Developers Pvt Ltd. Vs Sarvopriya

(P) Ltd. and anr. has also held that the concept of investor is not defi

referred in the Act. Thus, the contention of promoter that the allottee

an investor is not entitled to protection of this Act also stands rejecte

G. Entitlement of the complainant for refund:

Page ctf L4
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Direct the respondent to refund the complete amount as stated in a
statement deposited against the apartment so booked along with in
LB o/o p.a,

The project detailed above was launched by the respondent as

housing complex and the complainant was allotted the subject u

tower Skylark against total sale consideration of Rs. 77,76,047 /-. ltl
execution of builder buyer agreement between the parties on 21,.02.

detailing the terms and conditions of allotment, total sale considerati

the allotted unit, its dirnensions and the due date of possession,

period of 36 months with a grace period of 1B0 days for completion

project was allowed to the respondent and that period has admit

expired on 21.08.2016. It has come on record that against the tota

consideration of Rs.77,76,047, the complainant has already paid a s

Rs.26,91,586/- to the respondent.

15. The respondent-builder stated that the complainant on several occa

has failed to make payments towards consideration of allotted

However, there is nottring on record to show that the responden

proceeded wilih cancellation of subject unit. Since, there is clelay in ha

over of possession by the respondent, the allottee complainant wis

withdraw frorn the project and is demanding return of the amount

by the promr:ter in respect of the unit with interest on failure

promoter to complete or inability to give possession of the u

accordance with the terms of agreement for sale or duly completed

date specified therein. I'he matter is covered under section 1B(1) of t

of 201,6.
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The due date of possessir:n as per agreement for sale as mentioned in

1,7.

table above was 21,-08,?OL6 a-n--d even after delay of more than -3 yea

the date of filing of the complainti.e.22.08.201,9, the occupation certifi

of the project where the unit is situated has still not been obtained by

respondent-promoter. The authority is of the view that the allottee ca

be expected to wait endlessly for taking possession of the allotted unit

for which he has paid a considerable amount towards the

consideration and as observed by Hon'ble Supreme Court of India in

Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors., civil appea

57BS of 2079, decided on 11,.01.2021,

,, .... The occupation t:ertificate is not available even os on date, which

clearly amounts to deficiency of service. The ollottee cannot be made to

wait indefinitely for pc,ssession of the opartments allotted to thern, nor can

they be bound to take the opartments in Phose 1 of the proiect......."

Further in the judgement of the Hon'ble Supreme Court of India in the

of Newtech Promoters qnd Developers Private Limited vs stote

and Ors, (2021-2022(1)RCR(Civit),357) reiterated in case of M/s

Realtors Private Limited & other vs llnion of India & others sLP (r

No. 73005 of 2020 decided on 12.05 .2022. it was observed

25. The unqualified right of the allottee to seek refund referred under

section 1B(1)(a) and section Dft) of the Act is not dependent on any

contingencies or stipulations thereof. It appears that the legislttture has

consciously provided this right of refund on demond os on unconditional

absolute right to the allottee, if the promoter fails to give possession of the

aportment, plot or building within the time stipulated under thet terms of

the agreement regardless of unforeseen events or stay orders of the

Court/Tribunal, which is in either way not attributable to the

allottee/home buyer, the promoter is under an obligation to refund the

Complaint No. 3437 of 20L
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amount on demand with interest at the rate prescribed by the State

Government including compensation in the manner provided under the

Act with the proviso thot if the allottee does not wish to withdraw from

the project, he shall bet entitled for interest for the period of delay till

handing over possession atthe rate prescribed

The promoter is responsible for all obligations, responsibilities,

functions under the provisions of the Act of 2016, or the rules

regulations made thereunder or to the allottee as per agreement for

under section t1(4)[a). The promoter has failed to complete or unabl

give possession of the unit in accordance with the terms of agreemen

18.

t9.

sale or duly completed by the date specified therein' Accordingly'

promoter is liable to the allottee,

project, without Prejudice to anY

amount received bY him in resPect

may be prescribed.

This is without prejudice to any other remedy available to the all

including compensation for which she may file an application for adju

compensation with the adjudicating officer under sections 71 & 72

with section 31t1) of the Act of 201'6'

The authority hereby directs the promoter to return the amount rec

by him i.e., Rs, 26,91,,586/- with interest at the rate of 10 o/o [the State

of India highest marginal cost of lending rate (MCLR) applicable as o

+20/o) as prescribed under rule 15 of the Haryana Real Estate [Regu

and DevelopmentJ Rules, 2017 from the date of each payment till the

Complaint No. 3437 of 201
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date of refund of the amount within the timelines provided in rule 16 o

Flaryana Rules 2017 ibid.

G.II Direct the respondent to pay Rs. 10,00,000 /' for causing mental a;

due to delay in delivery of possession'

G.III Direct the respondent to reimburse the litigation fees of Rs' 2'00'

The complainant is seeking relief w.r.t compensation in the aforesaid

Hon'ble Supreme court of India in civil appeal titled as M/s N

Promoters and Developers Pvt. Ltd, V/s State of UP & Ors' (SLP(

No(sJ. 3777-g775 OF 2027), held that an allottee is entitled to

compensation under sections 12, 1,4, 18 and section L9 which is

decided by the adjudicating officer as per section 71, and the quantu

contpensation shall be adjudged by the adjudicating offir:er having

regard to the factors mentioned in section 72. The adiudicating office

exclusive jurisdiction to deal with the complaints in resp

compensation. Therefore, the complainant may approach the adjudi

officer for seeking the rerlief of compensation'

H. Directions of the AuthoritY:

21. Hence, the authority hereby passes this order and issue

directions under section 37 of the Act to ensure compliance

cast upon the promoters as per the functions entrusted to

under Section 34(0 of the Act of 20t6:

i) The respondent /promoter is directed to refund the amount

26,gL,586f - received by it from the complainant along with il

at the rate of 1,0 o/o p.a. as prescribed under rule L5 of the H

Complaint No. 3437 of 201,
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eal Estater [Regulation and Development) Rules' 2017 from

f each pay'ment till the actual date of refund of the amount'

would follow.

plaint stands disPosed of'

be consigned to the registrY'

Mernber Chair

HaryanLa Real Estate Regulatory Authority' (

A period of 90 days is given to the respondent to comply with

directions given in this order and failing which legal conseque

laint No. 3437 0f 20L
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